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PREFACE. 


The  untimely  death  of  Mr.  Joseph  Chitty,  Jun.  in  April 
last,  has  prevented  the  earlier  appearance  of  the  Second 
Volume  of  this  Work  ;  at  the  period  alluded  to,  all  the  Forms 
and  Notes  contained  in  the  Second  Volume  had  been  prepared 
for  the  Press  under  the  immediate  superintendence  of  the 
Author  ;  but  from  a  wish  to  make  the  Work  as  perfect  as 
possible,  he  intended  to  cancel  all  those  Forms  in  the  First 
Volume,  which  recent  decisions  on  the  New  Rules  Of  Pleading 
had  rendered  demurrable  or  doubtful ;  he  did  not  however 
survive  to  do  more  than  to  mark  each  page  which  he  intended 
to  expunge,  and  to  write  some  portion  of  the  observations 
(now  first  published)  on  the  effect  of  the  General  Issues  m 
Assumpsit  and  Debt  as  settled  by  the  most  recent  decisions, 
(see  pages  203  to  205,)  the  latter,  the  present  editors  have 
completed  ;  and  being  in  possession  of  Mr.  Chitty's  private  ^ 
copy  of  the  First  Volume  of  this  Book,  they  were  enabled  at 
once  to  select  those  pages  which  Mr.  Chitty  himself  considered 
objectionable,  these  they  have  carefully  re-written,  and  they 
have  brought  down  the  Notes  contained  in  them  to  the  latest 
decisions,  and  included  the  New  Rules  of  Pleading  of  last 
Trinity  Term  : — see  particularly  the  Titles  "  Common  Counts 
in  Assumpsit,"  "  Attornies,"  "  Court  of  Conscience,"  "  De 
Injuria,"  "  Payment,"  "  Rescinded  Contract,"  and  "  Set-off." 
These  substituted  pages  are,  in  the  present  edition,  inserted 
in  their  proper  places.  The  editors  have  been  thus  minutely 
anxious  to  explain  precisely  what  they  have  themselves  done, 
in  order  that,  in  justice  to  their  deceased  Friend,  the  errors 
and  imperfection  of  those  parts  of  the  Work  may  not  rest  upon 
his  memorv. 


iv  PREFACE. 

The  piGsent  Voluuie  consists  of  very  copious  Precedents  in 
Covenant^  Detinue,  Case,  Trover,  Trespass,  and  Ejectment,  in 
connection  with  a  body  of  law  in  the  Notes  more  extensive 
and  explanatory,  than  has  even  been  attempted  before  in  any 
similar  Work. 

The  Editors  havp  al^o  prepared  a  full  Index  to  the  Prece- 
dents contained  in  both  Volumes  of  the  Work,  which,  with 
the  alphabetical  arrangement  adopted  by  the  Author,  will,  it  is 
hoped,  render  the  contents  easily  accessible. 

TOMPSON  CHITTY, 
HENRY  PEARSON. 

Temple,  August,  10,   1^38. 
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cern     .........  id. 

Form  against  a  society  for  the  protection  of  trade,  for  publishing  the  plain- 
tiff's name  in  a  list  of  persons  who  were  deemed  swindlers  in  trade 
by  the  society         .  .  .  .  .  .  .id. 

Form  for  a  libel  on  plaintiff  as  surveyor,  &-c.  to  a  company      .  .  id. 

Form  tor  a  libel  on  plaintiff  as  a  civil  engineer,  whereby  he  lost  liis  elec- 
tion to  the  office  of  engineer  to  certain  commissioners  .  .  id. 
Form  for  a  libel  on  plaintiff  as  the  vendor  of  medicine          .              .             .  556 
Form  by  a  servant  against  his  late  master  for  a  libel,  whereby  plaintiff  lost 

a  situation  .  .  .  .  .  .  ,  »  .     id. 

Form  for  a  libel  on  ])laintiff  as  a  cook       .....  id. 

^.  For  a  libel  on  plaintiff's  title  to  an  estate         .  .  .  .  .id. 

Sndly,  SLANDER. 

1.  General  form  of  a  dcclaratiois  for  verbal  slander,  directly   charging   an    in- 

dJclable  offence,  and  not  requiring  explanation    by  induceniujit  .  id, 

H.  Form  for  slanderous  words  not  directly  accusing  the  plaintiff  of  an  offence, 

and  requiring  the  aid  of  a  special   inducement     ....         557 

3.  For  slander  of  the  plaintiff  in  his  office  ....  553 

Slander  of  a  magistrate       .......  id. 

4.  For  slander  of  the  plaintiff  in  his  profession     .  .  .  ,  id. 

5.  For  slanderous  words  of  the  plaintiff  in  his  trade  or  occupation  .  id. 

6.  By  a  tradesman  for  words  imputing  that  he  wouhl  be    in   the  Gazette  short- 

ly, the  words  not  expressly  naming  him,  and  there  being  special  damage     559 

Other  forms  for  slander  of  plaintiff  in  his  business,  trade,  or  occupation     .  560 

Form  for  words  imputing  insolvency  to  bankers  .  .  .id. 

Declaration   for  slander   imputing   to   plaintiff,  a  tradesman,  that   he    had 

spread  a  report  calculated  to   injure  a  public  sale   by  another   trades- 

jnan,  whereby  the  latter  refused  to  deal  with  the  plaintiff        .  id. 

For  slanderous  words  spoken  of  plaintill' as  clerk  of  a  company        .  .  id. 

For  slander  of  the  plaintiff  as  chief  male  of  a  merchant  ship       .  .id. 

For  libel  on  a  toll  collector  and  treasurer         .....  id. 

For  slanderous  words  of  a  coach  proprietor  and   eellcr  of  horses,  showing 

special  damage  .  .  .  .  .  .  .  .id. 

For  slandering  a  boarding  house  keeper  .  .  ,  ,  .  id. 
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LIBEL  AND  SLANDER— (,co7itinucd.)  ^ 

For  slandering  d  governess      .  .  '  •  •,.  .fageaxM 

For  slander  of  ajourneynyan  in  his  oecupation,  whereby  his  employer 

discharged  hitn              ''''''  ^- A 

Slaader  of  a  domestic  servant    '     ,             .             •             -             -  •     i?- 

7.  For  words  actionable  only  in  respect  of  special  damage              •             •  obi 

8.  For  slander  of  title     .             .             •             •              ■             •             •  •  5b^ 
MALICIOUS  ARREST,  &c.,  AND  MALICIOUS  PROSECUTION. 

I.  For  a  malicious  arrest  for  a  debt        ..-•••  oO'> 

a.  Case  against  the  plaintiff  in  a  former  action,  who  having  issued  two  con- 
current writs  of  capias  into  different  counties,  one  of  which  was  exe- 
cuted, neglected  to  countermand  the  second  writ,  whereby  it  was  exe- 
cuted, &c.  .  .  ■  ■  •  •  •    .         •      ,  ^^ 

3.  Other  forms  of  declarations  for  malicious  proceedings   in   actions,   and 

other  civil  proceedings  ...-••         567 

For  a  malicious  airest  without  regard  to  a  set  off  .  .  .     id. 

Against  a  client  and  his  attorney  for  not  releasing  the  plaintiff,  after 

satisfaction  of  debt  and  costs  in  an  action  .  .  .id. 

For  malicious  arrest  in  an  inferior  court  .  ...  .id. 

For  maFiciousIy  causing  plaintiff  to  be  outlawed  .  .  .  id. 

For  arresting  a  privileged  witness  .  .  .  .  .     id. 

For  taking  a  party  in  execution  upon  a  judgment  on  cognovit,  for  mora 

than  was  due    .  .  •  •  •  •  •  •     '"' 

For  maliciously  issuing  a  fiat  in  bankruptcy  .  .  .  568 

For  malicious  prosecutions  of  a  criminal  nature  .  .  .id, 

J.  For  maliciously  causing  the  plaintiff  to  be  arrested  and  taken  before  a 
magistrate  for  felony,  who  remanded  him,  &c.,  and  for  finally  ex- 
hibiting a  bill  of  indictment  against  him,  which  was  ignored  .  id- 
2.  Other  forms  for  criminal  prosecutions  .  .  .  .  •  570 
For  a  malicious  charge  before  a  justice  who  discharged  plaintiff"  .  irf. 
For  maliciously  procurin-g  conviction  before  a  magistrate  .  .  id. 
For  maliciously  exhibiting  articles  of  the  peace,  &c.  .  •  id?» 
For  a  malicious  prosecutioa  of  a  court  martial      ....     id. 

MARKETS .  id'. 

MASTER  AND  SERVANT. 

1.  Declaration  for  debauching  the  plaintiff's  daughter  and  servant  .  id. 

2.  For   enticing   away  the  plaintiff's   workmen    employed    by  him  in  his 

business,  whereby  he  was  unable  to  complete  an  agreement,  &c.      .         571 

3.  By  the  proprietor  of  an  omnibus  against  the  driver,  his  servant,  for  injur- 

ing one  of  the  horses  by  careless  driving  ....  573- 

MISCHIEVOUS  ANIMALS. 

1.  For  keeping  a  ferocious   dog,  or  suffering  it  to  go  at  large,  which  at- 
tacked and  injured  the  plaintiff  .  .  .  .  .         574 
9.  For  injuries  occasioned  by  defendant's  ox  running  at  the  plaintiff  .  575 

NEGLIGENCE         .  .  •  .  .  .  .  .  .id.. 

NUISANCES id. 

1.  For  not  using  due  care  in  pulling  down  a  house  adjoining  the  plaintiff's 

house,  whereby  the  latter  was  injured,  &c.  .  .  .  .  576 

2.  For  pulling  down  a  house  adjoining  the  pfain-tiff's,  and  disturbing  the 

foundations  of  plaintiff's  house,  he  being  entitled  to  the  support  of  such 
adjoining  house  and  foundations,  without  shoring  up  plaintiff's  house,. 
&c.  .........  577 

3.  Against  persons  employed  in   making  a  railway  and  aqueduct,  for  care- 

lessness, &c.  in  performing  liie  works,  whereby  pl!aintiff's  land  was 
injured  ........         579 

4.  Against  a  person  who  had  contracted  to  lay  down  gas  pipes  in  a  high- 

way, for  leaving  the  road  in  an  insecure  state,  whereby  plaintiff's 
horse  was  injured     ...  .....  580 

5.  For  working  a  steam  engine  and  keeping  up  large  fires  in  a  building 

adjoining  plaintiff 's  premises,  <?fe:c.  .....  581 

6.  Other  forms  for  nuisances,  &c.  .  .  .  .  .         583 

For  manufacturing  candies  near  a  dwelling  house  .             .              .id. 

For  keeping  a  slaughter  house  near  plaintiff 's  school  .             .           id. 

For  a  noisy  nuisance  in  manufacturing  iron          .  .             .             .id. 

For  not  repairing  privy  adjoining  plaintiff's  house     .  .            :          id. 
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NUISANCES— (coTtimwed.) 

For  erecting  a  mound,  &c,  on  a  hill  above  pJamtiiT'a  house,  whereby  it  was 

unsafe,  «fec.  .......  P<^S^  ^^ 

For  undermining  plaintiff's  house         .  .  .  .  .  .id. 

For  erecting  adjoining  house,  so  that  it  projected   over  the  plaintiff's,  and 

rain,  Asc.  fell  thereon      .  ,  .  .  .  .id. 

For  leaving  a  cellar  door  uncovered,  whereby  plaintiff  fell  in,  &c.     .  .    id. 

For  leaving  a  mine  uncovered,  whereby  plaintiff 's  horse  fell  in     .  .  id. 

For  setting  spring  guns     ...  ....    id. 

For  injury  by  a  gun  being  entrusted  io  an  unfit  person        .  .  .id. 

PATENTS. 

By  theassignee  of  Setters  patent,  who  had  disclaimed  part  of  live  inventior., 

for  various  infringements  of  the  patent      ^  .  -  .  •  584 

PEWS  ,  .  ,  , 587 

POUND  BREACH  AND  RESCUE .id, 

PRESCRIPTIVE  RIGHTS  .  .  .  .  .  .  .588 

RECTOR  ..........    id. 

RESCUE id. 

REVERSION. 

1.  By  landlord  for  injury  to  his  reversion  by  erecting  a  raised   fsotpath, 

posts,  &c.  through  fields  occupied  by  plaintiff's  tenants  ia  order  to  ex- 
ercise a  pretended  public  right  of  way         ....  .589 

2.  By  reversionary  owner  of  goods  agaiHst  a  stranger  for  injuring  the  same, 

&c .590 

RIOT .591 

SEDUCTION id 

SERVANTS       .  .  .  -  .  .  .  .  .  .    id. 

SHERIFFS. 

J.  For  falsely  returning  nulla  bona  to  a  fieri  facias      .        .  .  .  id. 

2.  For  not  levying  where  there   was  an  opportunity,  and   falaely  returning 

nulla  bona      .  ,  .  .  .  .  .  ,  .  593 

3.  Various  forms  in  actions  against  sheriffs  for  neglect  of  duty      .  .  id. 

Forms  of  declaration  against  sheriff  for  escapes  on  mesne  and  final  pro- 
cess, and  not  taking  when  there  was  an  opportunity,  and  for  false 
returns     ........  .id. 

For  not  assigning  a  bail-bond     .  .  .  ...  id. 

For  an  excessire  levy,  and  not  selling  for  the  best  price  upon  a  fieri  facias  id. 

For  not  selling  goods  within  a  reasonable  time  after   seizure,  under 

fieri  facias  .  .  .  .  .  .  ,  .id. 

By  a  landlord  against  a  sheriff  on  8  Ann.  c.  14,  for  removing  goods 
taken  in  execution  without  satisfying  a  year's  rent  due      .  .  id. 

For  refusing  to  take  bail       .  .  .  .  .  .  ,  594 

By  a  landlord  against  a  sheriff  for  not  taking  a  replevin  bond      .         .  id. 

For  taking  insufficient  pledges  in  replevin  .  .  .  .  .id. 

Against  a  sheriff  for  ref\ising  to  replevy  on  a  distress  for  a  poor  rate  id. 

For  extortion       •  •  •  •  •      *     .  .  .id. 

SHIPS. 

1.  Against  the  owner  or  captain  of  a  ship  for  running  foul  of  plaintiff 's 

vessel     .        .  .  .  •  .  .  .  .  .id. 

2.  Against  the   proprietors  of  a  steam  vessel  for  causing  a*dangerous  swell 

in  the  Thames,  whereby  plaintiff's  vessel  was  swamped        .  .         595 

SLANDER  . 596 

SURGEONS. 

Against  a  surgeon  and  apothecary  for  neglect,  «fec.  in  his  treatment  of  the 
plaintiff 597 

TITHES. 

Form  of  declaration  in  case  against  a  rector,  at  the  suit  of  the  occupier  of 

land  for  not  carrying  away  great  tithes  therefrom  .  .  598 

By  a  rector  for  obstructing  his  way  to  remove  tithes  .  .  .id. 

TOLL     .  .  .  .  .  .  .  .    '        .  .  .599 

TROVER  ^ id. 
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WAGGON,  OR  COACH,  OR  BOOKING  OFFICE  KEEPER. 

Declaration  against,  for  not  forwarding  and  losing  goods     .        ^Z  .  id. 

WARRANTIES  .  . 600 

WASTE      ....:_....  .id. 

WATERCOURSES. 

1.  Common  count  for  obstructing  the   water  of  a  v/atcrcourse  from  flowing 

to  plaintiff's  mill,  and  causing  it  at  other  times  to  rush  with  unusual 
force  against  plaintiff 's  close,  &c.     ......  601 

2.  Against  the  occupier  of  land  in  which  there  was  the   flood  hatch  of  a  re- 

servoir connected  with  a  stream,  for  keeping  open  the  hatch  impro- 
perly, whereby  plaintiff's  corn  mill  was  not  sufficiently  supplied  with 
water         ........  .  .         604 

3.  For  spoiling  the  water  of  a  stream  which  flowed  to  the  plaintiff's  bleach- 

ing ground     .........  605 

4.  Against  commissioners  of  a  level  for  stopping  up  a  drain  through  which 

the  water  from  plaintiff' 's  land  was  carried  away  therefrom     .  .         607 

5.  For  improperly  mooring  a  vessel  in  the  Thames  opposite  the  plaintiff's 

wharf,  and  thereby  impeding  the  progress  of  vessels  thereto      .  .  608 

6.  Other  Jbrms  for  obstructions,  nuisances,  &c.  to  watercourses,  &c.  610 

Form  for  diverting  water  from  plaintiff's  mill,  &c.  by  making  cuts 
from  the  stream,  by  widening  cuts,  by  not  keeping  the  banks  in  re- 
pair, &c.        ........  iti. 

General  count  not  showing  mode  of  diversion  of  water  from  mill         .    id. 

For  lowering  banks  and  making  a  weir,  and  thereby  impeding  current 

and  causing  it  to  flow  irregularly  to  plaintiff's  mill  .  .  id. 

For  suffering  a  ditch  to  be  choked  for  want  of  cleansing,  which  it  was 
defendant's  duty  to  do  as  occupier  of  an  adjoining  close,  whereby 
the  water  overflowed  plaintiff's  close     .  .  .  .  .id. 

For  stopping  a  gutter  in  defendant's  yard,  through  which  the  refuse 

water  and  eaves  dropping  from  plaintiff's  house  were  carried  away    id. 

For  injuring  plaintiff's  land  by  causing  a  watercourse  to  flow  with  un- 
usual force,  &c.         .......  id. 

For  removing  a  hatch  whereby  plaintiff  could  not  work  his  mill  .    id. 

The  like  by  a  reversioner  ......  id. 

Against  awjttier  miller  for  an  improper  elevation  of  his  hatch  and  mill 

head        ...  ......    id. 

For  an  injury  to  the  plaintiff's  reversion  in   a  close  by  an  interruption 

of  a  right  to  irrigate  the  same  by  a  watercourse     .  .  .id. 

For  the  like  injury,  and  for  discharging  into  the  stream  water,  »5bc.  from 
I  pits  in  which  iron  was  deposited,  and  from  copper  works      .  .    id. 

Against  the  owner  of  a  wharf  for  placing  a  tree  in  the  Thames,  whereby 

plaintiff" 's  vessel  was  injured  .....  id. 

i  For  obstructing  plaintiff  in  his  right  to  water  cattle  at  a  pond,  and  take 

the  water  for  domestic  purposes  .  .  .  .  .id. 

For  diverting  the  course  of  a  navigable  canal,  using  an  excess  of  water 
for  defendant's  mill,  and  leaving  open  flood-gates  whereby  plain- 
tiff's barges  could  not  proceed       .....  id. 

Against  a  canal  company  for  not  managing  the  canal   according   to  an 

act  of  parliament  .  .  .  .  .  .  .id. 

For  injury  to  plaintiff,  as  a  wharfinger,  by  mooring  a  ship  opposite  to 
his  wharf     .    -        .  .  .  .  .  .  .id 

WAYS. 

1.  Common  form  for  obstructing  a  private  right  of  way  .  .  .  611 

Other  forms  for  obstucting  ways,  «&c.     .....         612 

WINDOWS  613 

WITNESSES '       .         id. 


CASE,  PLEAS,  ifec— NOT  GUILTY. 

OBSERVATIONS  ON  THE  PLEA  OF  NOT  GUILTY     .        .  .614 

1.  Plea  of  not  guilty     ........  618 

2.  Not  guilty  to  part  of  a  declaration     .            .             .             .             .       '  .    id. 

3.  The  similiter  or  replication  to  not  guilty            ....  619 
ACCORD  AND  SATISFACTION. 

Plea  of  accord  and  satisfaction                                        .            .            .  .id. 


CASE  :— PLEAS,  &c.— NOT  GUILTY.  xiii 

AGENTS. 

Plea  denying  llie  retainer,  &c.     .  .  ,      -      .  .  .  Page  610 

ANIMALS id. 

ANCIENT  LIGHTS. 

1.  Denial  tliat  plaintift'was  possessed  of  ihe  Jiouse      ....  620 

2.  Denial  of  the  alleged  right  to  liglit,  &c.  .  .  .  .  id. 
ARBITRAMENT  AND  AWARD                 .            .            .            .            .            .id. 

ATTORNIES ,  .  .id. 

BAILEES , 621 

BANK  OF  ENGLAND  AND  BANKERS         .  .  ...  id. 

BOOKING  OFFICE  KEEPERS id. 

CARRIAGES. 

1.  Plea  that  plaintiff  was  not  possessed  of  the  injured  carriage,  &c.  .     id. 

2.  Plea  that  the  accident  was  occasioned  partly  by  plaintilf's  negligence  id. 

Scmble,  this  plea  is  bad  in  case  as  amounting  to  the  general  issue  ;  Bridges 
V.  Grand  Junction,  llaihcay  Company,  3  5l.  &,  W.  244;    Woolf  v.  Beard, 
8  C.  &  P.  373. 
CARRIERS. 

1.  Plea,  by  a  carrier  denying  the  delivery  of  the  goods  .  .  .  622 

2.  Plea  by  a  carrier  sued  on  iiis  common  law   liability,  tiiat  the  goods  (oil) 

were  lost  by  being  put  in  an  insecure  cask       .  .  .  .  id. 

3.  Replication    to  a  plea  of  the  Carriers'  Act,  that  plaintiff  was  guilty  of 

gross  neglect  .  .  .  .  .  .  .  .  623 

COMMON  OF  PASTURE. 

Denial  of  plaintiff's  right  of  common     .  .  ....  624 

COPYRIGHT. 

Plea,  denying  the  copyright        .  .  .  .  .  .  .id. 

CRIMINAL  CONVERSATION 625 

DECEIT id. 

DE  INJURIA  REPLICATION  .  .  .  ...  .  id. 

DISTRESSES. 

1.  Plea  to  a  declaration   for   an   irregularity  in   a  distress,  denial   of  the 

tenancy  .......  .id. 

2.  Plea  to  a  count  for  distraining  for  more  rent  than  was  due  .  .  626 

3.  Plea  to  a  count  for  selling  under  a  distress  without   having  the  goods 

appraised  by  two  appraisers,  that  the  distress  was  for  less  rent  than  20Z.     id. 

4.  Plea,  by  landlord   sued  for  not  giving  copy  of  charges,  that   he  did  not 

personally  interfere,  and  that  they  were  the  charges  of  the  broker  .     id. 

5.  Plea  to  a  declaration  for  not  leaving  the  overplus  with  the  sheriff,  that 

there  was  no  overplus  .  .  .  .  .  ,  .id. 

6.  Plea  of  tender  of  amends  to  a  declaration  for  an  irregular  distress        .        627 

DOGS  id. 

EASEMENTS         .  .  . .id. 

ESCAPES. 

1.  Plea  to  an   action  .ngainst  the  sheriff  for  an  escape,  or  for  not  taking  a 

person  on  mesne  process,  that  he  was  not  indebted  to  plaintiff  .  .     id. 

2.  Pleas  in  case  for  an  escape   on  mesne  process;  1,  denial  of  the  writ, 

and  2,  of  the  arrest  .......  628 

3.  Pleas  to  a  count  against  a'sheriff  for  not  taking  the  defendant  on  pro- 

cess when  he  had  an  opportunity  .....  629 

4.  Plea  to  case  against  the  sheriff  for  an  escape,  that  he  took  a  bail-bond 

which  he  assigned  to  the  plaintifl'  .  ...  .id. 

5.  Other  pleas  in  case  for  escapes  .  .  .  .  .  .  630 

FAIRS id. 

FALSE  REPRESENTATION  .  .  .   *        .  .  .id. 

FERRIES,  FISHERIES     .  .  .  .  .  631 

FIXTURES id. 

FRAUD. 

1.  General  observations  on,  and  usual  forms  of  picas  in  iictions  for  fraud  id. 

2.  Pleas  in  case  for  falsely  representing  a  third  person  to  be  trustworthy         633 
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FRAUD — (continued.) 

3.  Plea,  denying  the  bargain  and  sale  in  case,  for  a  false  warranty  or  fraud- 
ulent misstatement      .....••  Page  633 

GENERAL  ISSUE  .        - 634 

GOODS  .......'...     id. 

HIRER id. 

HOUSES ,  ...     id. 

HUNDRED. 

Pleas  in  an  action  against  the  hundred,  for  damages  done  by  rioters  .     id. 

1.  Denial  of  the  riot  and  demolition             .....  id. 

2.  That  tiie  plaintiff  was  not  examined  before  a  justice            .             .  .id. 

3.  That  the  plaintiff  knew  one  of  the  offenders       ....  635 

4.  That  the  plaintiff  was  not  bound  by  recognizance  to  prosecute      .  .     id. 

5.  That  the  damages  do  not  exceed  301.       .....  id. 

HUSBAND  AND  WIFE .id. 

INFANCY. .63a 

INNKEEPER. 

Plea,  that  the  plaintiff  did  not  bring  the  goods  into  defendant's  inn          .  id. 

INVENTION id. 

JUDGMENT  RECOVERED         .......  id. 

LANDLORD  AND  TENANT. 

1.  To  case  by  a  landlord  against  a  stranger  for  an  injury  to  his  reversion  ; 

plea,  denying  the  reversionary  interest      .....  637 
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SHERIFFS. 
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was  a  bona  fide  execution  at  the  suit   of  a  third  person  in  their  hands, 
and  plaintiff's  execution  was  fraudulent  .  .  .  .id. 
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work  done  for  him  .  .  .  .  .  .  .id. 
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LANDLORD  AND  TEN MSiT— (continued.) 

2.  Other   forms  of  avowries  by  landlords,  or    their   executors,  in    particular 
cases  .  .'  .  .  •  •  •  •         •   Page 

Form  of  avowry  for  a  quit  rent 
Where  rent  payable  at  so    much  per  acre 
Where  distress  was  within  six  months  after  tenancy 
Under  distress  for  rent  on  common  appurtenant 
Where  goods  fraudulently. removed 
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By  executors  for  rent  due  to  their  testator 
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5.  Replication,  that  the  tenant  agreed  to  pay  the  land  tax 
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2.  For  cutting  a   rope,  whereby  plaintiff's  boat  was  driven   on  shore  and 

damaged        .........  719 

3.  Trespass  for  removing  a  tombstone,  and  erasing  the  inscription  .           id. 

Really. 

1.  For  trespasses  in  plaintiff's  dwelling  house,  and  seizing  goods  therein  id. 

2.  Declaration  for  an  expulsion                .              .              .              .              .  .  720 

3.  Trespass  quare  clausum  fregit,  stating  various  trespasses           .  .           id. 

4.  For  breaking  up  a  railroad,  ai>d  making  a  tram  road  across  the  same  .  722 

5.  Declaration  in  trespass  for  mesne  profits  and  costs  of  ejectment  .          723 
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GENERAL  FORMS  OF  PLEAS,  «&c. 

1.  Not  guilty        ...... 

2.  Not  guilty  to  part  of  the  trespasses 

3.  Accord  and  satisfaction  .... 

4.  License        ....... 

.5.  Replication  to  a  plea  of  license  .  .  .    ~ 

6.  Limitations,  plea  of  the  statute  of 
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DEFENCE  OF  THE   PERSON. 

1.  Son  .Tssault  demesne  ...•••  Pagevol 

2.  Replication  thereto  de  injuria  .  .  '  •  •  .id. 

3.  Replication  of  excess  to  a  plea  of  son  assault  demesne. 

DEFENCE  OF  THE  POSSESSION  OF  PERSONALTY. 

Justification  of  an  assault,  «&c.  in  resisting  a  rescue  of  cattle  distrained  dam 
age  feasant    ...  .  .  .  •  • 

DEFENCE  OF  A  HOUSE,  &c. 

1.  Plea  to  a  declaration  for  an  assault  and  battery,  that  they  were  committed 

by  defendant  as  servant  of  the  occupier  of  a  house,  to  expel  plaintiff, 
showing  he  resisted  and  assaulted  the  defendant         .  •  .id. 

2.  Other  forms  of  pleas  justifying  in  defence  of  property,  «fec.  .  •   734 

Plea  for  an  assault,  &c.  justifying  as  churchwarden,  <fec.  the  expuLsion 
of  plaintiff  from  the  parish  clerk's  reading  desk  in  church,  into 
which  plaintiff  had  intruded  himself         .  •  •  .id. 

That    defendants   were    duly  assembled  in   select   vestry  and   excluded 

plaintiff,  who  intruded  ....•••  'yO 

Plea  justifying  the  expulsion  of  plaintiff  from  a  police  office  .  .  id. 

That  plaintifi  was   defendant's  servant,  and  refused    to   quit  his   house, 

wheroibrp  defendant  assaulted  and  rx:jclled  him         .  .  .id. 

Molliter  nianus  imposuitto  prevent  plaintiff's  forcible  entry  into  a  house  id. 

DEFENCE  OF  DEFENDANT'S  CLOSE. 

Plea  in  defence  of  close  and  teazles  there    growing,  and  pleadings  thereon       id. 
Replication  thereto,  an  agreement  entitling  defendant,  etc.  to  enter   and  cut 

the  teazles  .....  .  .  id_ 

FELONY  OR  SUSPICION  THEREOF. 

1.  Plea  that  a  burglary  had  been  committed  in  defendant's  house,  that  plain- 

tiff was  found  in  a  suspicious  manner  near  the  house,  wherefore  defend- 
ants, one  being  a  constable,  took  him  before  a  magistrate,  who  remanded 
him,  &c.  .  .  .  .  .  •  •  .id. 

2.  Plea  justifying  imprisonment  and  taking  goods,  that  some  indigo  had  been 

stolen  from  defendant,  that  on  searching  plaintiff  some  indigo  was 
found  on  him  ;  wherefore  defendant  had  plaintiff  taken  before  a  mag- 
istrate, &c.     ......•••   '^^ 

3.  To  a  declaration  for   an   assault,  &,c.  and    taking  plaintiff  to  a  police  sta- 

tion, and  before  a  magistrate  ;  plea  under  the  Metropolis  Police  Act, 
that  plaintiff  was  found  in  defendant's  house  under  suspicious  circum- 
stances .  .  .  .  .  •  •  •  '"• 

4.  Other  pleas  justifying  imprisonment  for  felony  or  suspicion,  «fec.   .  .  742 

Plea  justifying  arrest,  handcufKng,  and  detention  on  suspicion  of  felony     id. 
Plea  justifying  arrest  on  suspicion  plaintiff  had  stolen  a  horse,  &c.  .     id. 

Plea  showing  felony  committed  .  .  •  •  ."    . 

Plea  justifying  imprisonment   by  a  military  officer  abroad,  the  plaintiff 

acting  mutinously  ....••  }°- 

Replication,  i&c.      .  .  .  .  .  •  •  .id. 

MASTER   AND  SERVANT. 

Apprentice,  &c.          ........  jd. 

Plea  justifying  moderate  correction  of  an  apprentice  for  disobedience  .     id. 
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New  assignment  in  trespass  to  persons              .             .             .             .  .id. 
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Justification  by  a  marshal  of  the  city  of  London  that  a  certain  passage  was 
ordered  by  the  Lord  Mayor  to  be  kept  clear  of  foot  passengers,  that 
plaintiff  obstructed  the  passage,  wherefore  defendant  on  his  refusal  with 
no  more  force  than  necessary  removed  him  ....  743 

PEACE,  BREACH  OF. 

1.  Plea  that  plaintiff  came  to  the   defendant's  house  in  the  night,  refused 

to  leave,  wherefore  defendant  attempted  to  turn  him  out,  and  on  his 
resistance,  &c.  caused  him  to  be  taken  to  a  police  station,  and  the  next 
morning  before  a  magistrate  .  .  .  •  .  .     id^ 

2.  Other  forms  of  justification  of  assault,  i&c.  to  preserve  the  peace  .         745 

Plea  of  justification  of  an  assault  and  battery  to  prevent  defendant  and 

another  person  from  fighting,  &c.  .  .  .  .id. 

In  defence  of  a  third  person  ......     id. 

Plea  justifying  assault  in  the  defence  of  house,  police-office,  &c.     .  id. 
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PEACE,  BREACH  OF— (continued.) 

PJea  justifying  the  removal  of  plaintiff  from  a  church  he  making  a  disturb- 
ance        ........  Page  745 

Plea  justifying  arrest  to  compel  plaintiff  to  quit  defendant's  house  .      '    id. 

The  like,  because  plaintiff  attempted    forcibly  to  enter,  and    caused    a  riot 

near  plaintiff's  house  .  .  .  .  .  .  .id. 

I.  JUSTIFICATION  UNDER  CIVIL  PROCESS         .  .  .  .  id. 

1.  Plea  (in  trespass  for  imprisonment,  &c.  against  a  sheriff  and  officer,)  jus- 

tifying under    a  writ  of  capias    against  a    tliird    person,  whom    plaintiff 
fraudulently  personated        .  .  .  .  .  .  .id. 

2.  Other  forms  justifying  under  civil  process  ....  747 

Justification  under  a  capias  against    the  plaintiff  .  .  .    id. 

A    sheriff  (or    his    officer)  justifying    under    mesne    (not    final)  process 

against  plaintiff  must  show  its  return         ...  .id. 

Justification  under  proceedings  to  outlawry  ....    id. 

Form  of  plea  justifying  under  a  writ  of  detainer  and  replication  on  affi- 
davit of  debt  and  other  pleadings,  «&c.     ....  id. 
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tion, &c.  .  .  .  .  .  .  .  .id. 
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Justification  under  ca.  sa.  out  of  the  Palace  Court      .  .  .  id. 

By  an  attorney  .  .  .  .  .  .  .  .    id. 

Justification  under  an  attachment  out  of  Q,ueen's  Bench      .  .  id. 

3.  Replication  de  injuria,  «&.c.  to  plea  of  justification  under  process   .  .    id. 

II.  UNDER  CRIJVIINAL  PROCESS       ......  748 

Plea  justification  of  an  assault  and  imprisonment  under  a  magistrate's  war- 
rant for  an  assault       .  .  .  .  .  .  .  .id. 
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1  Geo.  4,  c.  56,   took  him  before  a  magistrate  ;  and  replication,  that  the 
trespass  was  not  wilful,  &c.  ......  748 

II.  PERSONALTY. 

1.  Not  guilty  .  .  .  .  .  .  .  -.  .id. 

2.  Denial  that  the  goods  are  the  plaintiff's  .....         749 

3.  Assignees  of  a  bankrupt         .  .  .  .  .  .  .id. 

4.  To  a  declaration  in  trespass  for  carelessly  driving,  &c.  against  plaintiff's 

carriage;  plea  that  his  carelessness  caused  the  injury       .  .  .id. 

CATTLE,GOODS,&c.  DAMAGE  FEASANT,  &c.     .  .  .  .750 

1.  Plea    for  seizing  and  taking  cattle,  &c.  justifying  for  a  distress  damage 

feas  ant.  ........  id. 

2.  Replication  thereto    .  .  .  .  .  .  .  .id. 

3.  Plea  justifying  the  removal  of  goods  encumbering  defendant's  premises      751 

4.  Payment  of  money  into  Court  .....  .752 

PROCESS,  SHERIFFS. 

Justification  under  a  fieri  facias  against  the  plaintifl  's  goods   .  .  .id. 

III.  REALTY. 

1.  Plea  of  not  guilty  in  trespass  to  realty  ,  .  .  .  .id. 

2.  Pleas  denying  plaintiff's  title  .  .  .  .  -    .  .         753 

1.  Plea   in    trespass   quare  ciausum    fregit,  that  the  house  or  close  is  not  the 

plaintiffs             ........  id. 

2.  Plea  denying  plaintilT's  possession                 .              .              .              .              .  755 

3.  Liberum  icnoniontum       .              .              .              .              .              .              .  id. 

4.  ^Iinother   form    justifying  as  the  servant  of  the  freeholder,  and  where   the 

gales,  tS:c.  are  also  claimed  as  part  of  the  freehold       .  .  .         756 

.  5.  Replication  to  a  plea  of  liberum  tenomentum  denying  it    .  .  .     id. 

C.  In  trespass  quare  ciausum  fiegit.     Plea,  that  defendant  was  tenant  to  the 

freeholder  giving  the  plaintiff  color  .....  757 

7.  Replication  tiiercto  .......         758 

8.  Plea   in  trespass  for  entering  a  colliery,  «t.c.    that  the   defendant  demised 
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justifying  under  a  right  ofcoininon  of  pasture  by  virtue  of  thirty  years' 
enjoyment  by  tiie  occupiers  of  a  farm  ....     Page  761 
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DISTRESS. 

J.  To  a  declaration  in   trespass  for  entering  house    and  taking  goods.     Plea, 

justifying  under  a  distress  for  rent  for  the  locus  in  quo     .  .  .  763 

2.  Replication  to  tlie  above  plea       ......         764 

3.  To  a   plea    in  trespass  justifying  taking  goods    under  a  distress    for  rent. 

Replication,  that  they  were  privileged  as  being  on  the  premises  in  the 
way  of  trade  ........     id. 

4.  Plea  justifying  under  a  distress  for  rent  due  for  other  premises,  the  plain- 

tiff having    fraudulently  removed  his   goods  to  the  locus  in  quo  to  pre- 
vent a  distress       ..'......         765 
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court  of  requests  ......  id. 

Flea  justifying  seizure  of  defective  weights  under  authority  of  leet         .    id. 

EASEMENTS  .........        766 

FENCES. 

Plea  in  trespass  for  entering  close,  and  with  cattle  depasturing,  &,c.  that 
defendant's  cattle  escaped  from  his  adjoining  land  through  the  defect 
of  the  fences  of  the  plaintiff's  close,  which  he  ought  to  have  repaired    .    id. 

FISHERY. 
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ing therein,  «&-c.  justifying  under  private  and  public  rights  of  fishery, 
«&c.  in  the  locus  in  quo    .....  .  .         767 
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privilege  of  hunting,  &c.  the  game  being  reserved  to  the  landlord     .         763 
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LICENSE id. 

MESNE  PROFITS       .........    id. 

NEW  ASSIGNMENT  IN  TRESPASS  TO  REALTY. 

1.  New  assignment  extra  viam,  tScc,  upon  a  plea  of  right  of  way,  &c.     .         770 

2.  Plea  to  new  assignment  .......  771 

3.  Replication  to  a  plea  to  a  now  assignment  .  .  .  .id. 

4.  Judgment   by  default   as  to  the    trespasses  newly  assigned,    relinquishing 

the  pleas  to  the  declaration,  as  they  relate  to  the  trespasses  newly  as- 
signed .........  773 

PAYMENT  INTO  COURT id. 

PROCESS,  SHERIFF .  ,  .    jd. 

1.  To  trespass  quare  clausum  fregit.     Pleas  justifying  under  process         .  id. 
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fa.  against  him  ......  .  .  773 
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PRECEDENTS,  &c. 

VOL.  11. 


COVENANT— DECLARATrONS  IN.(«) 


ANNUITY  DEEDS. (i) 


The  commencement  ivill  he  in  the  common  form,  5fe  ante,  1,  G,  7,  stating 
**  in  an  action  of  covenant,"  and  the  declaration  will  he  similar  to  the  form 


(a)  Covenant  is  a  personal  action  far  tlie 
recovery  of  damages,  occasioned  by  the 
breach  of  a  covenant  or  promise  under 
seal.  It  cannot  be  maintained  except  upon 
a  specialty.  See  in  general  Com.  Dig.  and 
Bac.  Ab.  tit.  "Covenant;"  1  Chit.  PI.  6th 
ed.  115;  Selw.  N.  P.  lit.  "Covenant;" 
Piatt  on  Cov.  14 ;  per  Tonterncn,  C.  J.  in 
Burnett  v.  Lynch,  5  B.  &  C.  602;  Haw- 
kins V.  Slierman,  3  C.  &  P.  462.  In  gen- 
eral, debt  lies  upon  a  specialty  for  the  non- 
payment of  money;  cmte,  414,  note  (a); 
•but  covenant  is  the  only  remedy  upon  a 
deed  where  the  action  is  not  brought  for 
the  breach  of  a  covenant  to  pay  money. 

Covenant  lies  on  an  express  covenant, 
or  upon  a  covenant  implied  by  law  from 
particular  words  used  in  a  deed,  as  upon 
the  word  "  demise,"  &c.  in  a  lease,  as  im- 
porting a  covenant  by  the  lessor,  that  the 
lessee  should  quietly  enjoy,  &c.  where 
there  is  no  express  covenant  on  the  sub- 
ject;  see  Burnett  v.  Lynch,  5  B.  &  C. 
609;  Adams  v.  Gibney,  6  Bing.  666;  and 
Wolveridge  t).  Steward,  1  C.  &  M.  644. 
See  another  instance,  post,  tit.  "  Part- 
ners." 

Debt  is  the  proper  form  of  aclioa  in  the 
case  of  bonds. 

In  general  the  covenantee  may  maintain 
covenant,  although  he  has  not  executed 
the  deed;  1  Chit.  PI.  110,6th  ed.;  see 
Cardwell  v.  Lucas,  2  M.  &,  W.  HI;  and 
if  there  be  two,  and  one  has  not  concur- 
red, but  has  not  disclaimed,  both  should 
join  ;  Petrie  v.  Bury,  5  D.  &  R.  152;  3 
B.  &,  C.  353.  Covenant  lies  upon  a  deed 
inter    partes,   only    between    the    parties 
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thereto  :  a  stranger,  though  maile  a  cove- 
nantee, cannot  sue  thereon  ;  Barford  v. 
Sluckey,  1  Bing.  225  ;  8  Moor,  88;  Berke- 
ley V.  Hardy,  5  B.  »&  C.  355  ;  Lord  South- 
ampton V.  Brown,  6  B.  «&  C.  718. 

In  covenant  the  venue  is  in  general 
transitory.  It  is  local  in  actions  on  leases, 
in  certain  cases,  see  post,  468,  note  (f). 
The  declaration  should  state,  that  tlie 
deed  is  sealed  with  the  defendant's  seal, 
and  make,  or  give  an  excuse  for  not  mak- 
ing, a  profert  thereof;  see  ante,  33,  note 
(«)  ;  417,  note  (r).  The  covenant  declared 
upon  is  usually  set  out  verbatim  in  the 
past  tense,  but  it  may  be  stated  according 
to  its  legal  efl'ect,  and  perhaps  this  is  strict- 
ly the  more  formal  course  ;  see  Steph.  on 
PI.  3d  cd.311,  391. 

In  stating  title  to  realty  through  the 
medium  of  conveyances,  &c.  it  is  a  techni- 
cal rule  that  the  deeds  should  be  pleaded  as 
they  operate;  see  id.;  post,  468,  note  (/)• 
The  declaration  should  not  notice  irrele- 
vant covenants,  but  it  should  contain  an 
averment  of  the  plaintiff's  performance  of 
any  matters,  which,  upon  the  true  con- 
struction of  the  deed,  constitute  a  condition 
precedent  to  the  defendant's  liability  upon 
his  covenant ;  as  if  a  lessee  covenant  to 
repair,  "  on  being  provided  with  timber," 
the  declaration  against  him  must  show 
that  the  lessor  provided  or  was  willing  and 
offered  to  provide  timber;  Thomas  v. 
Cadwallader,  Willes,496;  2  Saund.  352  c. 
The  breach  of  covenant  may  be  charged 
in  a  general  form  in  the  words  of  the 
deed  :  that  is,  the  very  words  of  the  cov- 
enant, constituting  the  liability,  may  usu- 
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in  debt,  fante,4W,  omitting  the  allegation,  "whereby  an  action  hath  accru- 
ed," ($'C.  and  the  averment  of  nonpayment  which  follows  that  allegation.  See 
form,  S^'c.  against  surely,  Hearn  v.  Cole,  1  Dow.  459,  463.] 


APPRENTICES. 


See  forms  of  declarations  in  covenant  upon  indentures  of  apprentice- 
ship, 2  Chit.  PI.  5th  ed.  517,  6th  ed.  342;  Hughes  v.  Humphreys,  6  B. 
&L  C.  680  ;  9  D.  <fe  R.  715.  As  to  the  law  upon  this  subject,  see  Burn  J. 
tit.  "  Apprentices ;"  Harr.  Ind.  tit.  "  Apprentices."  The  apprentice,  if 
under  age,  cannot  be  sued  upon  the  deed  ;  Gilbert  v.  Fletcher,  Cro.  Car. 
179;  see  Chit.  jun.  Cont.  115.  The  common  form  of  the  indenture  is 
not  inter  partes.  It  begins,  "  This  indenture  witnesseth,  that  [^-c],  binds 
himself"  [^'f-],  and  ends  with  a  clause,  that  "for  the  true  performance 
of  the  indenture,  each  party  binds  himself  to  the  other,"  [^c]  This 
clause  constitutes  a  covenant,  and  binds  the  parties  executing  the  deed 
according  and  in  reference  to  their  relative  positions  ;  and  if  the  father  of 
the  apprentice  execute  the  deed,  he  is  liable  thereon  for  any  misconduct 
of  the  apprentice  in  violation  of  its  provisions,  although  it  be  not  expres- 
sed in  terms  in  the  prior  part  of  the  instrument  that  the  father  thereby 
covenants  with  the  master,  <fcc.  ;  Branch  v.  Ervington,  2  Dougl.  518. 
The  common  indenture  often  runs,  that  the  master  covenants  (not  stating 
tvith  tvhoni)  to  instruct  the  apprentice,  &e. ;  and  it  seems  that  in  such 
case  the  latter  alone  (if  a  party  to  the  deed),  should  be  the  plaintiff  in  an 
action  against  the  master  for  a  breach  of  his  covenant,  although  the  fath- 
er be  also  a  covenanting  party.] 


ally  be  eiiiploj'ed  affirmatively  or  nega- 
tively (as  the  case  may  be)  in  the  formal 
statement  of  the  breach  ;  Lutw.  329  ;  Lee 
V.  Johnson,  3  T.  R.  307;  Harris  v.  Man- 
tle, IC.  &  M.8!);  Earl  of  Falmouth  v. 
Thomas,  7  C.  &  P.  129;  see,  however, 
Warn  v.  Bickford,  7  Price,  550  ;  9  id.  43. 

In  covenant  to  allow  a  business  to  be 
carried  on  in  a  certain  shop,  a  breach  that 
defendant  improperly  siiut  up  the  shop  is 
sufficient,  without  alleging  that  the  shop 
was  shut  up  at  unreasonable  or  improper 
times;  Hodges  v.  Gray,  4  Dovvl.  P.  C. 
733. 

In  covenant  for  nonpayment  of  a  liqui- 
dated sum — as  on  a  mortgage-deed  for 
nonpayment  of  the  sum  agreed  to  be  paid 
— on  a  lease  for  nonpayment  of  rent — or 
upon   an  annuity-deed   for  arrears  of  the 


annuity — if  the  defendant  do  not  plead, 
or  the  plaintifl"  obtain  judgment  on  demur- 
rer, the  judgment  is  not  linal  in  the  first 
instance  (as  in  debt,  see  ante,  414,  note 
(a)  ;)  but  there  is  no  occasion  to  have  a 
writ  of  inquiry  to  ascertain  the  amount 
due.  It  may  be  ascertained  by  reference 
to  the  master  or  prothonotary  of  the  Court, 
on  a  rule  to  compute;  see  Ch.  Arch.  4th 
ed.  590,  5th  ed.  616.  So  that  in  these 
cases  debt  is  not  much  more  advantageous 
than  covenant. 

(i)  In  general,  debt  is  the  preferable 
form  to  recover  the  arrears  or  an  annuity; 
see  (niie,  416,  note  (o).  In  covenant  on 
an  annuity-deed  there  may  be  a  reference 
to  the  master  to  compute  principal  and 
interest,  in  case  the  defendant  suffer  judg- 
ment by  default,  &c.  supra  note  (a). 
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CHARTER  PARTIES. 

[Wheji  a  charter  party  is  under  seal,  the  declaration  should  be  in  cove- 
nant, or  it  may  l)e  in  debt  if  the  action  be  merely  for  the  nonpayment  of 
tmoney  ;  and  the  action  should  be  founded  upon  the  deed.  See  the  forms 
ill  assiwipsit,  referred  to  c/ntr,  100  ;  Porter  v.  Izat,  1  M.  &.  W.  381  ;  Wal- 
ter ?;.  Fothergill,  7  C.  &  T.  392;  forms  in  covenant,  2  Chit.  PI.  5th  ed. 
528,  531,  533,  0th  ed.  131,  135  ;  3  Wentvv.  341,  344,  350,  352,  355,  358, 
362,  304,  372;  Abb.  Ship.  5th  ed.  Lidcx,  "  Charter  Party." 


HEIRS  AND  DEVISEES. 


Declaration  in  Covenant  against  an  Heir  and  Devisee,  (c) 

to  wit.  A.  B.  by  ,  his  attorney  [or  "  in  his  own  proper  per- 
son"], complains  of  C.  D.,  heir  of  G.  H.  deceased,  and  E.  F.  devisee  of 
the  said  G.  11.  of  divers  lands  and  tenements,  which  were  of  the  said  G. 
H.  deceased,  at  the  time  of  his  death,  by  his  last  will  and  testament,  Avho 
have  been  summoned  to  answer  the  said  A.  B.  in  an  action  of  covenant. 
For  that  whereas  in  the  lifetime  of  the  said  G.  H.,  to  wit,  on  [c^-c],  by  a 
certain  indenture  then  made  between  the  defendant  of  the  one  part,  and 
the  said  G.  H.  of  the  other  part,  which  indenture,  sealed  with  the  seal  of 
the  said  G.  II.  the  plaintift'  noAV  brings  here  into  Court,  the  said  G.  H. 
did  for  himself,  his  heirs,  (d)  executors,  and  administrators,  covenant 
[4-f.],  that  he  the  said  G.  H.,  his  heirs  \^S^^c.  sat  out  the  covenant  as  usual]'^ 


(c)  By  11  Geo.  4  &  1  Will.  4,  c.  47,  (re- 
pealing the  3  <fc4  Will.  »fe  Mary,  c.  14, 
tlio  (j  &.  7  Will.  3,  c.  14,  the  4  Anne,  c.  -5 
(Ireland),  and  the  47  Geo.  3,  c.  74),  all 
will.s  and  testamentary  limitations,  dispo- 
sitions, or  appointments,  made  by  persons 
then  in  being,  or  thereafter  to  be  made  by 
any  person,  of  or  conceruing  any  manors, 
messuages,  lands,  tenements,  heredita- 
ments, or  any  rent,  profit,  term,  or  charge, 
ont  of  the  same,  whereof  any  person  at 
the  lime  of  his  decease  shall  be  seised  in 
fee,  in  possession,  reversion,  or  remainder, 
or  have  power  to  dispose  of  by  will,  shall 
be  taken  as  against  persons  with  whom  the 
testator  shall  iiave  entered  into  any  bond, 
covenant,  or  other  specialty,  binding  on 
liis  heirs,  to  be  fraudulent  and  void. 

By  sec.  3,  every  creditor,  by  bond,  co- 
venant, or  other  specialty,  may  maintain 
any  action  of  debt  or  covenant  against  the 
heir  and  such  devisees,  or  the  devisees  of 
such  first-mentioned  devisees  jointly  ;  and 
sucli  devisees   shall  be    liable    for   a   false 


plea  in  the  same  manner  as  the  heir  would 
be,  or  for  not  confessing  the  lands  or  tene- 
ments descended. 

By  sec.  4,  if  there  is  no  heir-at-law,  ac- 
tions may  be  maintained  against  the  devi- 
see alone. 

By  ss.  6  and  8,  the  heir  and  devisee  are 
each  made  answerable  for  debts,  althougii 
they  may  sell  the  estate  before  action 
brought,  to  the  value  of  the  lands  sold. 

The  former  stat.  3  &  4  Will.  &.  Mary,  c. 
14,  did  not  extend  to  actions  of  covenant ; 
Wilson  r.  Knubley,  7  East,  127  ;  3  Smith, 
123,  S.  C.  See  the  excellent  note  on  this 
subject,  and  the  pleadings  connected  there- 
with, 2  Saunders,  by  Williams,  7  ;  and 
Farley  v.  Briant,  3  Ad.  &  E.  830,  cited  in- 
fra ;  pleas  by  heirs  and  devisees,  &c.  post, 
tit.  "Heir,"  and  notes;  Covenant  by 
heir  on  a  lease,  yost,  474,  Form  4. 

{d)  The  heir  is  not  liable,  unless  the 
covenantee  exfrcssUj  bound  his  heirs;  2 
Saund.  134,  note  (1),  136. 

[t467J 
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and  although  the  time  so  appointed  for  payment  of  the  said  sum  of  £ 

and  interest  elapsed  before  the  death  of  the  said  G.  H.,  (e)  nevertheless  the 
said  G.  H.  in  his  lifetime  did  not  pay,  nor  have  the  defendants,  nor  hath 
either  of  them,  since  the  death  of  the  said  G.  H.,  paid  to  the  plaintiff  the 

said  sum  of  £ and  interest  ffor  the  same  on  the  day  so  appointed  for 

payment  thereof,  or  at  any  other  time  ;  and  there  is  now  due  and  owing 
to  the  plaintiff,  for  and  on  account  of  the  said  sum  of  £ and  inter- 
est, a  large  sum  of  money,  to  wit,  £ ,  contrary  to  the  said  indenture ; 

To  the  plaintiff's  damage  of  £ ,  and  therefore  he  brings  his  suit,  &.c. 


INDEMNITY. 


[See  Forms  of  declarations  on  covenants  of  indemnity,  Saward  v.  An- 
stey,  2  Bing.  519;  10  Moore,  55  ;  Amory  v.  Brodrick,  5  B.  &  Aid.  712 ; 

1  D.  &  R.  361  ;  2  Chit.  R.  329,  S.  C. ;  Fowle  v.  Welch,  1   B.  <fc  C.  29; 

2  D.  &  R.  133,  S.  C.  ;  Nash  v.  Palmer,  5  M.  &  Sel.  374  ;  Carr  v.  Rob- 
erts, 5  B.  &  Ad.  78  ;  2.N.  &  M.  42.  By  assignor  of  lease  against  as- 
signee, pos^,  478,  Form  10. 


INSURANCE. 


[The  proper  remedy  on  a  policy  of  insurance,  is  debt  or  covenant  when 
the  instrument  is  under  seal ;  see  forms,  2  Chit.  PI.  5  ed.  536,  541 ;  G  ed 
354  to  358 ;  3  Wentw.  378,  380,  386,  388,  403,  410 ;  Andrews  v.  Ellison 
and  others,  6  Moore,  199,  201,  note  ;  Whitehead  v.  Price,  2  C.  M.  &  R. 
447;  4  Gale,  151,  S.  C.  The  forms  in  assumpsit,  ante,  132  to  137,  will 
in  general  apply  in  covenant,  with  the  necessary  formal  alteration  suita- 
ble to  the  latter  form  of  action.  A  general  foriTi  of  declaring  against  the 
two  public  incorporated  insurance  companies  is  provided  by  6  Geo.  1,  c. 
18,  s.  4  ;   11  Geo.  1,  c.  30,  s.  43.     See  Hughes  on  Insurance. 

(c)   It  was   decided  in    Farley  v.  Briant,  due  and  was   in  arrear  before   the  death  of 

3  Ad.  &  E.  839,  upon  the  former  statute  of  the    testator  :  and  semhle,  the    same    con- 

3  »5c  4    Will.  4,  c.   14,  that  a  devisee    was  struclion   would  be  put  on    11  Geo.  4   &  1 

not  liable,  unless  the  debt  actually  accrued  Will.  4. 


[1468] 
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403 


LEASlfS.  (/) 


L 


By  a  Lessor  against  his  Lessee  for  Non-payment  of  Rent,  (g) 


For  that  whereas  heretofore,  to  wit,  on  the 


day  of  ■ 


-X/') 


by  a   certain   indenture  then   made  (i)  between   the   plaintiff  of  tlic  one 
tpart  and    the   defendant    of    the    other  part,  {/c)    the   co^inicrpart  {I)  of 


(f)  Wlien  the  action  is  for  rent  (hio  on 
ti  lease,  execuicrl  l)y  tlie  lessee,  citliur  debt 
or  covenant  may  be  maintained  by  tlie  les- 
sor or  liis  assignees,  or  representatives, 
ngainst  the  lessee  or  liis  assignees,  or  rep- 
resentatives, ante,  432.  There  is  tliis  ex- 
ception, that  where  the  landlord  has  ac- 
cepted rent  from  tlio  assignee,  and  has 
thus  recognized  the  assignment,  lie  cannot 
sue  the  lessee  in  debt,  it/.  See  forms  in 
assumpsit  for  rent  on  a  demise  not  under 
seal,  ante,  137,  8.  Wljere  a  claim  upon  a 
lease  is  not  for  rent,  an  action  thereon  by 
the  lessor  or  lessee,  or  by  or  against  either 
of  tlieir  personal  representatives,  must  be 
in  covenant. 

In  general    a  party  suing   upon    a    lease 
must    siiovv    his    titlt    in    the    declaration. 
Where  tiic  lessor  is    the  plaintifl",  his  title 
is  not  made  the    subject  of  any  special   al- 
legation, because   tiic  lease  operates  as  an 
estoppel  against  the  lessee  and   his  assigns, 
and  the   title   is  admitted.     But   if  the  ac- 
tion be   brought,  by  the   assignee  or   repre- 
sentatives of  the  lessor,  he  must   specially 
deduce  his  title  on  the  face  of  the  declara- 
tion,  and    show    how  it  passed.      See  the 
Forms,  jiost,  474  to  478.    So  where  the  ac- 
tion is  brought  by  tfie  assignee  of  the  term 
demised,  he   must    trace  and   set  forth    his 
title  in  detail.     As  to  the  mode  of  describ- 
ing the  estate  and  quantity  of  interest,  and 
showing    the    derivation    of  the    title,   see 
Steph.  ad  ed.  304  to  315;  3d  cd.   305  ;' 1 
Chit.  PI.  5th    ed.  306  to   401  ;  6th  ed.  363 
to  368  ;  2  id.  560  to  SOS,  5th   ed.  ;  and  id. 
375  to  398,  6th  ed.     "  In  deducing  a  title, 
it  is  the  established  rule,  that  conveyances 
are  to    be    pleaded    as    they  operate,"   per 
Parke,  B.   Price  v.  Williams,  1  M.  &   W. 
14;   Stephen,  3d  cd.   311;  Woore   v.   Earl 
of  Plymouth,  5   B.  iVs  Aid.  70.     Thus  if  a 
deed   operate    in    law    as    a   surrender,    it 
should  be  j)leadcd  as  such    with  a   sursiim 
reddidit,  though  it  purport  to  be  a  convey- 
ance ;  Steph.  312  ;  1  Saund.  235,  b.  note  9. 
The  venue  is  transitory  in  debt  or  cove- 
nant on   a    lease   by  the  lessor  or   his  per- 
sonal representatives  against  the  lessee,  or 
by  the    lessee    against    the    lessor;  and  in 
covenant  by  the  assignee  of  the  reversion 
against  the  lessee,  or  by  the  lessee  against 
the   assignee   of    the    reversion.     But   the 
venue  is   local  in  debt  by  the   assignee  or 


devisee  of  the   lessor  against   the   lessee; 
and  in    debt  or  covenant    by  the   lessor  or 
his    personal    representatives,    or    the    as- 
signee of  the  reversion  against  the  assignee 
of  the  lessee  ;  and  in  debt  (in  the  dcliet  and 
dbtinct)  against  the  e.xecutor  of  the  lessee  ; 
and    in  covenant   by    the   assignee  of  the 
lessee  against    the  lessor;   1  Saund.  241  b. 
c.  d.  note  6  ;  1  Chitty  PI.  5th  ed.  301 ,  302  ; 
6lh  ed.  270,  271.     See  as  to  the  statement 
of  venue    and    the    consequences  of  mis- 
stating it,  ante,  3,   note  {d).     In  Boyes  v, 
Hcwetson,  2  Bing.  N.  C.  575,  7   C.   &  P-. 
127,  S.  C,  in   a    local   action   of  covenant 
on  a   lease,  the  plaintifi'  laid  the  venue  in 
a  icrong  county,  but  as   the  locality  of  the 
premises  did  not  appear  on  the  declaration 
and  no   issue    was   raised   thereon,  it    was 
decided  that  the    defendant  was  not   enti- 
tled to  a  nonsuit ;   the  defendant   ought  to 
have  demurred.     The  3  &.4  Win.  4,  c.  42, 
s.  22,  gives  a  power  to  the  court  to  direct 
local    actions    to    be   tried   in    any  county. 
In  Trcmcere  v.    Morrison,  4   i\l.  it-   Scott, 
609,  1  Bing.  N.  C.  89,  S.  C.  in  a  local   ac- 
tion  of    covenant,  the    declaration   stated 
the   county  in    the    margin,  and    charged 
that    the    defendant   entered   and   became 
possessed  of  the  premises,  "to  wit,  in  the 
county  aforesaid,"  and  it   was  held  on  de- 
murrer, that  this   amounted  to  a    sufficient 
allegation  that  the    premises   were  situate 
in  the  county  mentioned  in  the  margin. 

{g)  See  the  preceding  note  as  to  form 
of  action  and  venue,  Ac.  Declaration  for 
not  paying  ta.xes,  Tremeere  r.  Morrison,  4 
M.  ct  Scott,  609;  1  Bing.  N.  C.  89. 

(/()  This  is  usually  the  date  of  the  lease, 
but  a  mistake  would  not  be  material  it  the 
words  "  bearing  date,"  &.c.  were  omitted  ; 
Hall  V.  Cazenovc,4  East,  477.  And  even 
then  a  variance  would  be  amendable  at 
the.Jrial. 

(/)  Declaration  stated,  '-by  indenture 
purporting  to  be  made  between  [Vf.],  it 
was  witnessed  that"  [<)lc.],  held,  after  plea, 
sufficient!}'  certain  ;  Bagnon  r.  Batlev,  8 
Bing.  256  ;  1  M.  &  Scott,  339. 

(/.)  State  all  the  parties  to  the  deed  tru- 
ly ;  see  Mayelston  r.  Pahnerslon,  2  C.  «fc 
P.  474;  M.  &  Mai.  6;  Arnold  r.  Revoult, 
4  Moore,  66;  1  B.  i.t  B.  433. 

(/)  It  is  no  variance  where  the  profert 
is  of  "  the  said  indenture,"  to  give  in  evi- 
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whicli  said  indenture,  [or  if  both  j^arts  of  the  deeds  be  originals,  that  is, 
signed  by  all  the  contracting  parties,  say,  "■  one  part  of  which  indenture,"] 
sealed  with  the  seal  of  the  defendant,  the  plaintiff  now  brings  here  into 
court,  (m)  the  plaintiff  did  demise  and  lease  [iising  the  words  of  the 
lease  {n)]  unto  the  defendant,  a  certain  messuage  or  dwelling-house,  lands, 
and  premises,  [o)  situate  in  tthe  county  aforesaid,  {p)  to  have  and  to  hold 
the  same  unto  the  defendant,  his  executors,   administrators,  and  assigns, 

from  the ;day   of  ,  then   last  past,  to  tJie   full  end    and  term  of 

years  thence  next  ensuing,  and  fully  to  be  complete  and  ended,*  {q) 

yielding  and  paying  therefore  yearly  and  every  year,  during  the  said 
term,  to  the  plaintiff,  his  heirs,  or  assigns,  [or  "  executors,  administra- 
tors, or  assigns,"  as  the    case  may  be,]  the   clear    yearly  vent   or  sum   of 

£ ,  payable   quarterly,  (that  is    to   say)  on   the  25th   day  of  March, 

the  24th  day  of  June,  the  29th  day  of  September,  and  the  25th  day  of 
December,  in  each  and  every  year,  by  even  and  equal  portions  {r).     And 


dence  a  counterpart ;  Pearse  v.  Noriis,  3 
B.  &  Ad.  396. 

(m)   As  to  piofert,  see  ante,  33,  note  (a). 

(n)  The  legal  effect  may  be  stated  ;  VVil- 
son  V.  Bramhall,  1  Y.  &  J.  2.  Variance 
in  stating  [jovverto  lease,  Portmore  t\  Bunn, 
1  B.  &  C.  694. 

(o)  It  is  unnecessary  and  not  usual  to 
describe  the  premises  (ully  ;  1  Saund.  233, 
n.  (2)  ;  2  Saund.  366,  n.  (1).  A  variance 
would  be  amendable  at  the  trial  under  the 
statutes  9  Geo.  4,  c.  15  ;  3  &  4  Wm.  4,  c. 
42,  s.  23.  There  is  no  variance  in  de- 
scribing a  demise  of"  all  that  farm  or  land 
and  buildings,"  enumerating  the  parcels, 
as  a  demise  of  "  a  certain  farm  and  build- 
ings, and  certain  pieces  of  land  therein 
mentioned  ;"  Wilson  v.  Bramhall,  1  Y.  & 
J.  2.  A  demise  of  one  piece  of  land  may 
be  described  as  a  demise  of  "lands;"' 
Birch  r.  Gibbs,  6  M.  &  Scl.  115.  A  de- 
mise of  a  house  and  furniture  may  be  de- 
scribed as  a  demise  of  a  house  only  ;  Fare- 
well V.  Dickenson,  6  B.  &  C.  251.  In 
Fenn  V.  Grafton,  2  Bing.  N.  C.  617;  3 
Scott,  56,  S.  C.  in  an  action  on  the  case  for 
injuring  a  house,  the  plaintifi'  declared 
upon  his  possession  of  a  messuage,  he  being 
possessed  only  oi"  apartments,  parcel  of  the 
house,  and  the  Court  held  that  there  was 
no  material  variance.  "  Wharf  and  store- 
Jiouses,"  instead  of  "  storehouse,"  held  a 
material  variance.  Hoar  v.  Mill,  4  M.  «fe 
Sel.  470.  "Cellar  beer  field,"  instead  of 
"  Aller  beer  field,"  the  name  of  a  close, 
held  a  fatal  variance.  Pitt  v.  Green,  9 
East,  188.  So  if  name  of  a  late  tenant  be 
misdescribed  in  declaration  ;  Bowditch  v. 
Mawley,  1  Camp.  195.  Misdescription  of 
veins  of  coals,  &c. ;  Morgan  v.  Edwards,  2 
Marsh.  96;  6  Taunt.  695. 

(p)  As  to  the  statement  of  the  local  de- 
scription, tfcc.  sec  ante,  2,  n.  (d),  and  supra, 
ii-(/);  vvhen  the  venue  is  transitory  it 
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need  not  be  stated  in  the  declaration  where 
the  premises  are  situate. 

{q)  Sometimes  the  hahcndtnn  runs  "  de- 
terminable nevertheless  as  hereinafter  men- 
tioned," and  the  lease  subsequently  con- 
tains a  clause  for  determining  the  lease  by 
written  notice  at  the  end  of  7  or  14  years. 
In  this  case  add  the  words  "  determinable," 
&c.  and  set  forth  the  close  alluded  to,  in 
the  declaration,  and  after  showing  the 
lessee's  entry,  if  the  lease  has  been  deter- 
mined by  the  notice,  show  the  fact  as  fol- 
lows :  "  and  the  plaintitF  avers  that  after- 
wards and  during  the  said  term  of  21  years, 
to  wit,  at  the  expiration  of  the  first  7 years 

of  the  said  term,  that  is  to  say,  on  the 

day  of  ,  A.  D.  ,  the  said  term  was 

ended  and  determined  by  virtue  of  a  cer- 
tain notice  in  writing,  given  by  the  defen- 
dant to  the  plaintljf,  six  calendar  months 
before  the  expiration  of  the  first  seven 
years  of  the  said  term  of  twenty-one  years, 
to  wit,  on  [<!)-c.]  of  his  the  defendant's  inten- 
tion to  quit  the  said  premises,  and  desire 
to  determine  the  said  teTm  at  the  expira- 
tion of  the  said  first  seven  years  of  the 
said  term  of  twenty-one  years."  But  where 
the  habendum  is  for  twenty-one  years  ab- 
solutely, a  power  to  determine,  contained 
in  a  separate  clause,  not  before  referred  to, 
need  not  to  be  noticed;  Hill  v.  Saunders, 
1  C.  «fc  P.  80;  infra,  n.  (r). 

(>•)  The  reddendum  should  be  stated  in 
the  terms  of  the  lease.  The  common 
form  is  to  the  above  eft'ect.  If  there  be 
any  exception  in  the  reddendum  it  should 
be  stated.  In  Vavasour  v.  Ormrod,  6  B. 
&  C.  430  ;  9  D.  &  R.  597,  S.  C.  the  reser- 
vation  was  "  except  as  hereinafter  men- 
tioned," referring  to  a  subsequent  proviso, 
by  which  a  deduction  was  to  be  made  in 
a  certain  event,  which  had  not  happened. 
Held,  a  fatal  variance  to  state  the  reserva- 
tion as  absolute.     But  where  a  lease  con- 
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the  said  defendant  did  thereby  covenant,  promise,  and  agree  to  and  with 
the  plaintiff  to    pay    or  cause  to  be  paid  to   the  plaintiff,   the  said  yearly 

rent  or  sum  of  £ ,  at   and   upon    the   said   several  days    and   times 

whereon   the   same    Avas  so   reserved   and    made  payable.     By  virtue    of 

which  said  demise  the  defendant  afterwards,  to  wit,  on  the  said day 

of ,  A.  D.  ,  [f/rty  the  term  began,  or  if  it  began  as  from  a  day  be- 
fore the  date  of  the  lease  state  the  day  of  the  date  of  the  lease,]  entered  in- 
to the  said  demised  tenements,  and  was  possessed  thereof  for  the  said 
term,  (s)  Nevertheless  the  plaintiff  in  fact  saith,  that  after  the  making 
of  the  said  indenture,  and  during  the  said  term,^and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the day  of  ,  a.  d.  ,  {t)  a 

large  sum  of  money,  to  wit,   the  sum  of  £ ,  (?<)  of  the  rent  aforesaid 

for  ["  one"]  year,  ["  and  two  quarters,"  or  "  the  half  of  another  year,"] 
of  tthe  said  term  ending  on  the  day  and  year  last  aforesaid,  (r)  became 
and  was  due  and  owing  from  the  defendant  to  the  plaintiff,  and  still  is  in 
arrear  and  unpaid   to  the  plaintiff,  %  contrary  to  the  said   covenant  of  the 

defendant;  To  the  plaintiff's  damage    oi  £ ,  (y)  and   therefore  he 

brings  his  suit,  «fcc. 


2.  By  the  Lessor  against  the  Lessee  for  not  repairing,  jminting,  &fc. 
and  for  removing  Fixtures. 

For  that  whereas  heretofore,  to  wit,  on  [<^c.]  by  a  certain  indenture 
then  made  between  the  plaintiff  of  the  one  part,  and  the  defendant  of  the 
other  part,  the  counterpart  of  wdiich  indenture,  sealed  with  the  seal  of 
^he  defendant,  the  plaintiff  now  brings  here  into  court,  the  plaintiff  did 
demise  [i^roceed  as  in  Form  1,  a7itc,  470,  to  the  asterisk  :\  and  the  defend- 
ant did  thereby  covenant,  promise,  and  agree  to  and  with  the  plaintiff, 
that  he  the  defendant,  should  and  would  (z)  from  time  to  time,  and  at  all 
times  during  the  said  term  thereby  granted,  well  and  sufficiently  repair, 
amend,  maintain,  cleanse,  glaze,  pave,  preserve,  and  keep  the  said  mes- 
suage, tenement,  or  dAvelling-house,  and  all  the  areas,  vaults,  cellars, 
buildings,  drains,  sinks,  gutters,  and   appurtenances  to  the  same  belong- 

t.ained  a  distinct  proviso  that  if  a  certain  the   costs   of  a  plea   thereto.      Where    a 

event  should  happen  after  the  execution  of  fractional  part  of  a  quarter's  or  half-3'ear's 

the    lease,    the    rent    reserved    should    be  rent  is  claimed,  the   allegation  may  he  as 

reduced,  it  was   held  that  the  covenant  to  in  the  text  to  the  dagger,  and   then  it  may 

pay  rent  might  be  declared  on  as  an  abso-  be   added  "except  a  small   sum   parcel   of 

lute   covenant;    Grogan  v.    Magan,  1  Al-  the  said   sum  of  £ — ,  to   wit,   the  sum  of 

cock  &.  Napier,  366  (/r«5/j).  £ — ,  which    hath  been   paid  and   satisfied 

(s)  This   is  an    usual    but   unnecessary  by  the  defendant  to  the  plaintiff,  contrary, 

allegation  ;  1  Saund.  203,  note  (1).  &c." 

(t)  The    last   quarter  day  on  which  any  (x)     Or    "  and     then   elapsed"     or    last 

part  of  the  arrears  claimed  accrued  due.  "  elapsed"  ;  see  HenncUor  v.  Turner,  4  B. 

(m)   The  plaintiff  may  recover  less  than  &  C.  157. 

he  charges  to  be  due ;  but  it  is  not  judi-  (y)  A  sum  sufficient  to  cover  all  arrears, 

cious   to    claim  in    the   declaration    more  and  interest,  if  claimed, 

than  the  exact  sum  due,  because  as  to  the  (z)  Set  out  the  covenants  verhatim  fioiu 

excess,  the  plaintifi'  may  be   subjected   to  the  deed  in  the  past  tense. 
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in"',  in,  by  and  with  all  necessary  reparations  and  amendments  whatsoeV" 
er  («)  ;  and  also  should  and  would,  once  in  every  three  years  during  the 
said  term,  at  his  and  their  own  costs  and  charges,  paint  twice  over  in  oil 
color  in  a  workmanlike  manner  all  the  outside  wood-work,  iron-work, 
and  spouts  about  or  belonging  to  the  said  messuage,  tenement,  or  dwelling- 
house  which  had  usually  been  or  ought  to  be  painted  ;  and  the  same  pre- 
mises being  so  well  and  sufficiently  repaired,  supported,  sustained,  main- 
tained, purged,  paved,  glazed,  painted,  amended,  and  kept  in  repair,  and 
all  additions  and  improvements  that  might  be  made  or  added  thereto, 
should  and  would  at  the  end  or  other  sooner  determination  of  the  said 
term  thereby  granted,  which  should  first  happen,  peaceably  and  quietly 
leave,  surrender,  and  yield  up  unto  the  plaintiff,  together  also  with  the 
several  fixtures,  matters,  and  things  mentioned  and  set  forth  in  the  sched- 
ule or  inventory  thereunder  written,  in  good  plight  and  condition,  rea- 
soiiable  use  and  wear  thereof  and  casualties  by  fire  happening  thereto  in 
the  meantime  only  excepted,  (b)  as  by  the  said  indenture  fully  appears. 
By  fvirtue  of  which  demise  the  defendant  then  entered  into  the  said  de- 
mised premises  with  the  appurtenances,  and  became  and  was  thereof  pos- 
sessed, and  continued  so  thereof  possessed,  from  thence  until  the  said  de- 
mise ended  and   determined,  to  wit,  the day  of a.  d.  ,    \_or 

if  the  term  had  not  expired  when  the  writ  toas  issued,  sai/,  "hitherto  ;"]  Yet 
the  defendant  did  not  nor  would,  from  time  to  time  after  the  making  of 
the  said  indenture  and  during  the  said  term  thereby  granted,  well  and 
sufficiently  repair  and  amend,  maintain,  cleanse,  glaze,  pave,  presevve, 
and  keep  the  said  messuage,  tenement,  or  dwelling-house,  nor  the  areas 
[^c]  and  the  appurtenances  to  the  same  belonging,  in,  by  and  with  all 
necessary  reparations  and  amendments  ;  but  on  the  contrary  thereof,  (c) 
the  defendant,  after  the  making  of  the  said  indenture  and  during  the  said 
.term  and  whilst   he  Avas  so  possessed  of  the  said  demised  premises,  with 

the  appurtenances  as  aforesaid,  to  wit,  on  the day  of a.  d. , 

[ani/  day  after  the  date  of  the  lease,  and  after  the  commencement  of  the  de- 
mise, and  about  the  time  the  non-repair  bega?i,^  and  from  thence  for  a  long 
time,  to  wit,  until  the  end  of  the  said  term  [or  if  the  term  be  not  ended  (d) 
say,  "  until  the  commencement  of  this  suit,"]  suffered  and  permitted  the 
said  messuage,  tenement,  or  dwelling-house,  and  the  areas,  [<5'f.]  and  ap- 

(a)  If  there  be  any  qualifioation   or  pro-  (c)  In   Harris  v.  Mantle,  3  T.  R.  307, 

viso  in  the  covenant  that  the  landlord  shall  the  declaration  clvarged  that  the  defendant 

provide    timber  or  materials,    it    must   be  had    not  used    the   farm   in  a  husbandlike 

stated,  and    there    must   be   an    allegation  manner,  "  but  on  the  contrary  thereof  had 

that  the  landlord  performed  such  condition  committed  waste  :"   and   it  was   held,  that 

precedent,  or  oflered  so  to  do,  &c  ;    Tho-  it    was    not    sufficient    for    him    to    prove 

masr.  Cadwallader,  Willes,  R.  496  ;  Lew-  merely  that  defendant   had  used  the  farm 

isr.  Wells,  7   C.  <fc  P.    222;  Campbell    v.  in  an   unhusbandlike  manner,  but  that  the 

-    .Tones,    6  T.   R.  571 ;  Levy  v.    Herbert,   7  form    of  allegation   bound   the  plaintiff  to 

Taunt.  314;   1  Moore,  56,  S.  C.  prove  that  defendant  had  committed  zo«sf«, 

(/>)  It  is   necessary  to  state  any  excep-  (</)  A    covenant    to   keep    in     repaii-    is 

tionsin  the  covenant;  see  Brown  r.  Knill,  broken    by    non-repair    during    the    term, 

5  Moore,  164  ;    2  B.  &.  B.  395 ;  Tempany  though  the  term   be  not  ended;  Luxmore 

V.  Burnand,  4  Camp.  20  ;    1  Chii.  PI.  oth  r.  Robson,  1  B.  &  Aid.  584. 
ed.  304,  308. 
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purtenances  to  t)ie  same  belonging,  to  be  and  continue,  and  tlie  same 
were,  for  and  during  all  the  time  last  aforesaid,  ruinous,  prostrate,  fallen 
down,  and  in  great  decay  for  want  of  needful  and  necessary  maintaining, 
supporting,  upholding,  repairing,  and  keeping  the  same,  (besides  reason- 
able use  and  wear  thereof  and  although  no  casualty  Jiappened  thereto  by 
fire;  (e))  and  the  plaintiff  further  saith,  that  the  defendant  did  not  nor 
would,  once  in  every  three  years  during  the  said  term  at  his  own  costs 
and  charges,  paint  twice  over  in  oil  color  in  a  workmanlike  manner,  the 
outside  wood-work,  iron-work,  and  spouts  about  or  belonging  to  the  said 
messuage,  tenement,  or  dwelling-house  which  had  usually  been  or  ought 
to  be  painted  according  to  the  true  intent  and  meaning  of  his  said  cove- 
nant in  that  behalf;  and  the  plaintiff  further  in  fact  saith,  that  the  defend- 
ant at  the  end  of  the  said  term,  to  wit,'  on  the day  of a.  d. , 

left  the  said  premises  so  out  of  repair  and  in  such  bad  order  and  condi- 
tion as  aforesaid,  (besides  [i^c.],  although  [4'^-]')  contrary  to  his  cove- 
nant in  that  behalf;  and  the  plaintiff  in  fact  further  saith,  that  the  defend- 
ant did  not  nor  would  at  the  end  and  determination  of  the  said  term  as 
aforesaid,  leave,  surrender,  or  yield  up  unto  the  plaintiff  the  said  fixtures, 
tmatters,  and  things  mentioned  and  set  forth  in  the  said  schedule  or  in- 
ventory, being  of  great  value,  to  Avit  £ ,  or  any  or  either  of  them,  in 

good  plight  or  condition,  according  to  the  said  covenant  of  the  defendant 
in  that  behalf;  but  on  the  contrary  thereof,  the  defendant  at  the  end  and 
determination  of  the  said  term  neglected  and  refused  so  to  do,  although 
not  prevented  from  so  doing  by  the  i*easonable  use  and  wear  thereof 
during  the  said  term,  and  although  no  casualty  by  fire  happened  to  any 
or  either  of  the  said  fixtures,  [^-c]  during  the  said  term,  [and  then  wrong- 
fully pulled  down  and  removed  the  same  from  the  said  premises,  and 
converted  the  same  to  his  the  defendant's  own  use,]  contrary  to  the  said 
covenant  of  the  defendant  in  that  behalf;  by  reason  whereof,  and  of  the 
said  demised  premises  having  been  so  left  in  such  bad  repair,  order  and 
condition  as  aforesaid,  the  plaintiff  was  hindered  and  prevented  from 
demising  or  letting  the  same  on  such  advantageous  terms  as  he  otherwise 
might  and  would  have  done,  and  the  said  premises  have  been  useless  and 
vmproductive  for  a  long  time,  to  wit,  from  the  end  of  the  said  term  hith- 
erto ;  To  the  damage  of  the  plaintiff  of  £ ,  and  therefore  he  brings 

his  suit,  «&c. 


3.  By  the  Lessor  against  the  Assignee  of  the  Lessee  for  Non-pay- 
ment of  the  Rent,  and  not  Repairing.  (/) 

For  that  whereas,  heretofore,  to  wit,  on  [SfC. proceed  as  in  the  preceding 
forms  to  the  end  of  the  statement  of  the  lease  granted  to  the  lessee,  and  cov- 


(e)  Although  there  be  a  covenant  tore-  independent;  Doe   v.  Meux,  4  B.    &   C. 

pair  c/i!er  ftoijce,  yet  if  there  be  a  general  606;  7   D.  &   R.    98 ;    Wood    v.  Day,   1 

covenant   to   repair,    the    action    may    be  Moore,  389 ;  7  Taunt.  646. 

grounded  on  the  latter  covenant,  which  is  (/)  As  to  the   liability  of  the  assignee 
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mints  hy  hhn  applicable  to  the  case,  and  the  lessee's  entry]  ;  and  the  plaintiff 
in  fact  saith,  that  after  the  making-  of  the  said   indenture,  and  during  the 

said  term  thereby  gTanted,  to  wit,  on  the day  of a.  d.  ,  {g) 

all  the  estate,  right,  title,  interest,  term  of  years,  then  to  come  and  un- 
expired, property,  profit,  claim,  and  demand  whatsoever  of  the  said  E.  F., 
of  and  in  and  to  the  said  demised  premises  with  the  appurtenances,  by 
assignment  thereof  then  made,  legally  came  to  and  vested  in  the  defen- 
dant ;  iji)  whereupon  the  defendant  entered  into  and  upon  the  said  de- 
mised premises,  and  became  possessed  thereof,  {i)  and  continued  so  pos- 
sessed thereof  from  tthence  hitherto  ;  [or  "  from  thence  until  the  expira- 
tion of  the  said  term,"  according  to  the  fact  {lc)\  yet  the  plaintiff  saith  that 
{SfC.  state  the  breaches  as  in  the  preceding  forms,  taking  care  to  shoiv  that 
the  breach  occurred  after  the  assignment,  as  that  "  during  the  said  term  and 
after  the  said  assignment,  to  wit,  on  [<$-c.]  a  large  sum  [^c]  of  the  rent 
[t^c]  for  [^c.\  became  due  from  the  defendant  [c^rc.],"  or  "that  during 
the  said  term,  and  after  the  said  assignment,  defendant  did  not  nor  would 
repair  [^c]  but  on  the  contrary  thereof  defendant,  during  the  said  term, 
and  after  tiie  said  assignment,  to  wit,  on  [c5-c.]  suffered  [4'^-]"l 


4.  By  the  Heir  of  the  Lessor  against  the  Lessee.  [1] 

For  that  whereas  one  E.  F.,  now  deceased,  before  and  at  the  time  of 
the  demise  hereinafter  mentioned,  was  seised  in  his  demesne  as  of  fee  {m) 
of  and  in  the  tenements  hereinafter  mentioned  to  have  been  demised,  and 
being  so  seised,  heretofore,  to  wit,  on  [SfC.  state  the  lease  and  the  covenants 


of  a  ?ease,  see  Harrison's  Woodfall,  tit. 
Assignees ;  post,  Pleas  in  Covenant,  tit. 
Lease,  Fornis  3,  4,  and  notes.  The  liabil- 
ity is  confined  to  breaches  of  covenant 
running  with  tiie  land,  conirnitted  while 
the  party  continues  to  be  assignee;  Id. 
A  mortgagee  who  takes  an  assignment  of 
the  ivhole  of  the  lessee's  term,  by  way  of 
security,  is  liable  as  assignee  to  the  lessor, 
although  he  never  entered  or  took  posses- 
sion ;  Williams  v.  Bosnnquet,  3  Moore, 
500;  1  B.  &  B.  L>:?8,  S.  C. 

(g)  Any  day  before  the  breaches  of  cov- 
enant occurred. 

(h)  As  the  lessor  is  supposed  not  to 
know  precisely  hoio  the  defundant  became 
assignee,  and  that  fact  is  more  peculiarly 
within  the  defendant's  knowledge,  this 
general  statement  of  the  title  and  liability 
of  the  latter  sullices  as  against  him;  see 
1  Saund.  112  b,  note  (1) ;  Steph.  PI.  3d 
ed.  370.  It  is  the  proper  form  against  any 
party  who  is  charged  as  assignee  in  law, 
as  an  executor,  &c.  of  the  lessee,  &c. 
who  enters.  Where  the  defendant  is  as- 
signee of  part  only  of  the  premises,  he 
should  be  declared  against  accordingly  ; 
see  Curtis  v.  Spitiy,  1  Bingh.  N.  C-  756, 
cited  post.  -187,  notg  (i) 

[t47-t] 


(j)  This  allegation  seems  not  to  be  nec- 
essary, see  supra,  note  (/)  ;  Turner  v. 
Richardson,  7  East,  340,  note  («)• 

(k)  Where  the  declaration  alleged  that 
defendant  continued  in  possession  until 
the  end  of  the  term,  and  whilst  he  was  in 
possession  as  such  assignee  suffered  non- 
repair, and  the  proof  was,  that  he  ceased 
to  be  assignee  before  the  end  of  the  term  : 
held  no  variance.  Burnett  v.  Lynch,  5 
B.  &.  C.  58[);  8D.  &  11.  368. 

(/)  Sec  2  Saund.  45  a,  418,  30.3  a,  note 
(13)  ;  Steph.  3d  ed.  3J0;  2  Chit.  PI.  .5th 
ed.  571  a,  and  notes;  Gth  ed.  384;  1  Har. 
Ind.  719,  tit.  Covenant;  Jones  i?.  King,  4 
M.  &  Sel.  188. 

(vi)  As  to  the  statement  of  a  freehold 
title,  see  Steph.  3d  ed.  306.  307.  In  Har- 
ris V.  Bevan,  4  Bing.  646;  1  M.  &  P.  63$, 
the  action  was  by  the  assignee  of  the  re- 
version, and  the  declaration  alleged  that 
the  "  lessor  teas  seised,"  without  stating 
of  what  estate,  and  being  so  seised  devised, 
&c.  to  plaintiff  in  fee.  After  verdict,  held 
a  sutiicient  allegation  of  title.  The  alle- 
gation in  the  text  suffices,  though  the  fee 
were  conditional  or  determinable  on  a  cer- 
tain event ;  Doct.  PI.  287. 
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broken,  and  the  lessee'' s  entry,  as  in  the  preceding  forms  ;]  and  tlie  defentlaiit 
being  so  possessed,  and  the  said  E.  F.  being  seised  of  the  said  reversion 
of  and  in  the  said  demised  premises,  he  the  said  E.  F.  afterwards,  and 
during  the  said  term,  to  wit,  on  [<5'c.]  died  so  seised  of  the  said  reversion 
•of  and  in  the  said  demised  premises  ;  whereujjon  and  whereby  the  said 
reversion  of  and  in  the  said  demised  premises  then  descended  and  came 
to  the  plaintiff  as  \_son\  {n)  and  heir  of  the  said  E.  F.  deceased;  and 
thereby  the  plaintiff  then  became  and  was,  and  still  is  seised  of  the  said 
reversion  of  and  in  the  said  tenements  in  his  demesne  as  of  fee;  yet  [t^r- 
assign  breaches  as  usual,  showing  that  they  were  committed,  "  after  the  death 
ofthe  said  E.  F."j 


5.   By  the  Devisee  of  the  Lessor  against  the  Lessee,  (o) 

For  that  whereas  before  and  at  the  time  [^c.  state  the  lessor^s  seisin  in 
fee — the  demise  Sfc.  and  the  lessee^s  entry,  as  in  the  Form  4,  sujjra  ,*]  and 
the  said  E.  F.  being  so  seised  of  the    said   reversion  of  and  in  the  said 

premises,  he   the   said  E.  F.  heretofore,  to  wit,  on  the  day  of » 

A.  D. ,  duly  made  and  published  his  last  will  and  testament  in  writing, 

signed  by  thim  the  said  E.  F.,  and  attested  and  subscribed  in  the  presence 
ofthe  said  E.  F.  by  three  credible  witnesses,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided ;  and  thereby  (among  other 
things)  gave  and  devised  the  said  reversion  of  and  in  the  said  demised 
premises,  with  the  appurtenances,  unto  the  plaintiff,  to  hold  the  same  nnto 
and  to^the  use  of  the  plaintiff,  his  heirs  and  assigns  for  ever;  and  the  said 
E.  F.  afterwards,  to  wit,  on  [4'^']  died  so  seised  of  the  said  reversion  of 
and  in  the  said  demised  premises,  without  altering  his  said  will  as  to  the 
gaid  devise ;  whereupon  and  whereby  the  plaintifl"  then  became  and  was 
seised  of  the  said  reversion  in  his  demesne  as  of  fee;  yet  \^S^^c.  assign 
breaches  as  in  the  pi^eccding  forms,  showing  that  they  occnrrcd,  "  after  the 
death  ofthe  said  E.  F."J 


6.  By  the  Assignee  of  the  Reversion  in  Fee  (by  lease  and  release) 
against  the  Lessee,  (jj) 

For  that  whereas  one  G.  H.,  at  the  time  of  the  making  of  the  inden- 
ture hereinafter  mentioned,  was  seised  in  his  demesne  as  of  fee  of  and  in 
the  tenejnents  hereinafter  mentioned  to  have  been   demised. (</)     And  be- 

(n)  Must  show  how   heir,  &c. ;    Lidg-  c. ;    2  Chit.  PI.  5th  cd.  576,  6th  ed.  387. 

bird  V.  Judd,  7  D.&  R.  517.  By    fine    levied,   2   Saund.    175,   269;    1 

(o)  2  Saund.  235;  id.  253,  276  a,  note  Saund.  258;    2  Chit.  PI.  5th  ed.  580,6th 

(a);  Steph.   3d  ed.  313;  1    Har.   Ind.  tit.  ed.  390.     By  recovery  suffered,  2  Chit.  Pi. 

Covenant.  5th  ed.  582,  6th  ed.  391,  392.     The  assig- 

(p)  2  Saund.   10,  275;    2  Chit.   Pi.  5th  nee  ofthe  reversion  of  part  of  the  prem- 

ed.  578,  6th  ed.    367,  378.     Statement  of  ises  demised  may  sue  for  not  repairing; 

a  conveyance  by  bargain  and  sale  inrolied,  Tvvynam  v.  Picard,  2  B.  &  Al.  105. 

1  Saund.  251,252,  256;  2  Saund.  275,  297,  (q)  See  ante,  474,  note  (m). 
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ing  so  seised,  heretofore,  to  wit,  on  [<^''c.  state  the  demise  and  covenants, 
and  lessee's  entry,  as  in  the  Forms  I,  2,  ante,  AGS,  471,  and  then  proceed  as 
follows  ;]  And  the  said  E.  F.  being  so  seised  of  the  said  reversion  as 
aforesaid,  afterwards,  to  wit,  on  [^'^-J  hy  a  certain  indenture  of  bargain 
and  sale  then  made  between  the  said  E.  F.,  of  the  one  part,  and  the 
plaintiff  of  the  other  part,  (which  said  indenture,  sealed  with  the  seal  of 
the  said  E.  F.  the  plaintiff  now  brings  liere  into  Court,  the  date  whereof 
is  the  day  and  year  last  aforesaid),  he,  the  said  E.  F.,  for  and  in  conside- 
ration of  a  certain  sum  of  money,  to  wit,  the  sum  of  5s.  then  therefore 
paid  by  the  plaintiff  to  the  said  E.  F.,  did  bargain  and  sell  the  said  \or, 
"  the  said  reversion  of  and  in  the  said"]  demised  tenements,  with  the  ap- 
purtenances, to  the  plaintiff,  to  have  and  to  hold  the  same  to  the  plaintiff, 
his  executors,  administrators,  and  assigns,  from  the  day  next  before  the 
day  of  the  date  of  the  said  last  mentioned  indenture,  for  the  term  of  one 
whole  year  from  thence  next  ensuing,  and  fully  to  be  complete  and  end- 
ed. By  virtue  of  which  said  last  mentioned  indenture,  and  by  force  of 
the  statute  made  for  transferring  uses  into  possejjsion,  the  said  reversion 
of  and  in  the  said  demised  tenements,  with  the  appurtenances,  became 
and  was  vested  in  the  plaintiff  for  the  said  term  so  to  him  thereof  grant- 
ed as  aforesaid,  the  further  reversion  thereof,  with  the  appurtenances  be- 
longing to  the  said  E.  F.,  his  heirs  and  assigns.  And  the  plaintiff  being 
so  interested  as  aforesaid,  and  the  defendant  being  so  possessed  tof  the 
said  demised  premises  for  the  residue  of  the  said  term  so  to  him  thereof 
granted,  afterwards,  to  wit,  on  [<^c.]  by  a  certain  indenture  of  release 
then  made  between  the  said  E.  F.  of  the  one  part,  and  the  plaintiff  of 
the  other  part,  and  which  last  mentioned  indenture,  sealed  with  the  seal 
of  the  said  E.  F.,  the  plaintiff  now  brings  here  into  Court,  the  date 
whereof  is  the  day  and  year  last  aforesaid,  he,  the  said  E.  F.,  for  and  in 

consideration  of  a  certain  sum  of  money,  to  wit,  the   sum  of  £ then 

paid  to  him  by  the  plaintiff,  did  grant, (r)  bargain,  sell,  alien,  release,  and 
confirm  unto  the  jslaintiff,  and  his  heirs,  the  said  demised  premises,  with 
the  appurtenances,  to  have  and  to  hold,  \_<SfC.  set  out  the  habendum  as  in 
the  deed.]  By  virtue  of  which  said  last  mentioned  indenture,  and  by 
force  of  the  statute  made  for  transferring  uses  into  possession,  afterwards, 
and  during  the  continuance  of  the  said  term  by  the  said  first  mentioned 
indenture  granted,  to  wit,  on  the  day  and  year  last  aforesaid,  he,  the 
plaintiff,  became  and  was,  and  from  thence  hitherto  hath  J^een  and  still 
is  seised  in  his  demesne  as  of  fee  of  and  in  the  said  reversion  of  and  in 
the  said  demised  tenements  with  the  appurtenances  (5)  ;  yet  [<^c.  state 
the  breaches  as  in  the  forms,  ante,  470  and  472,  alleging  thcd  they  occurred 
after  "the  plaintifi'  became  seised  as  aforesaid."] 

(r)   See    Stephen,    312,    3d     ed.,    from  only,  such  being  its  legal  eflect. 
which  it  seems  that  it  would   be  more  cor-  (5)   Misdescription  of  legal  effect  of  con- 

reci  to  plead   the  conveyance  as  a  release  veyance,  Scott  v.  Godwin,  B.  &  P.  67. 
[t476] 
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7.  By  the  Assignee  of  a  Lessor,  being  a   Termor,  against  the  Les- 

see.{t) 

For  that  whereas  one  E.  F.  before  and  at  the  time  of  the  deinise  here- 
inafter mentioned,  was  lawfully  possessed  of  the  tenemeiits  and  premi- 
ses, with  the  apjourtenances,  hereinafter  mentioned  to  have  been  demised 
to  thedefendant,  (that  is  to  say,)  for  the  residue  and  remainder  of  a  cer- 
tain term  of  years,  to  wit,  of years,  commencing  from   the day 

of ,  A.  D.  ,  to  come,  and  unexpired  therein,  and  being  so  posses- 
sed thereof,  heretofore,  to  wit,  on  [4^c.]  by  a  certain  indenture  [Jierc  state 
the  lease  and  covenants  broken,  and  the  lessee's  entry,  as  ante,  4(58,  Form  1.] 
And  the  defendant  being  so  possessed  of  the  said  premises,  and  the  said 
E.  F.  being  possessed  of  and  in  the  said  reversion  therein,  he,  the 
said  E.  F.,  heretofore,  to  wit,  on  [t^f.]  aforesaid  by  his  certain  deed  poll, 
indorsed  on  the  said  indenture  and  duly  signed  by  him,  and  sealed  with 
his  seal,  and  which  the  plaintifl'  now  brings  here  into  Court,  the  date 
whereof  is  the  day  and  year  last  aforesaid,  for  the  considerations  therein 
mentioned,  did  bargain,  sell,  assign,  transfer,  and  set  over  unto  the  plain- 
tiff, his  executors,  administrators,  and  assigns,  the  said  reversion  of  and 
in  the  said  demised  premises  as  by  the  said  deed  poll  fully  appears,  where- 
upon and  twhereby  the  plaintiff  then  became  and  was,  and  from  thence 
hitherto  hath  been  and  still  is  possessed  of  the  said  reversion  of  and  in 
the  said  tenements,  with  the  appurtenances  ;  yet  the  plaintiff  in  fact  saith 
that  Instate  the  breaches  as  in  the  forms,  ante,  470  and  472,  showing  that  they 
occurred  "  after  the  plaintiff  became  possessed  of  and  in  the  said  rever- 
sion as  aforesaid."] 


8.  B^  the  Executor  of  th£  Lessor  (a  Termor)  against  the  Lessee,  {u) 

Commencement  as  Executor,  ante,  J 4,  Form  15:]  For  that  whereas  \_<S,-c. 
state  that  the  lessor  teas  possessed  of  a  term  (v)  as  in  the  Form  7,  a7ite,  476, 
unless  the  action  be  confined  to  breaches  of  covenant  committed  in  the  Ufc-timc 
of  the  testator :  and  after  showing  the  lease  and  covenants,  and  lessee's  entry, 
as  in  the  Forms  1,  2,  ante,  468,  471,  proceed  thus  :]  And  the  defendant  be- 
ing so  possessed  of  the  said  premises,  and  the  said  E.  F.  being  possessed  of 
and  in    the  said    reversion  of  and  in  the  said   premises,    afterwards,  and 

(t)  In    general    the    commencement   of  the  testator,  Liddartl   v.  Hohnea,  2  C.  M.* 

particular  estates  must  be  shown  that  it  is  «&  R.  588. 

traced  from  the  title  in  fee,^but  there  is  an         (v)  This  is  essential  where  the  breach 

exception,  where,  as  in  the  above  case,  the  is  after  the   death,  because  the    property 

action    is   mainly  grounded    on   the   lease,  and  right  of  action  would   pass  to  the  heir 

and   the   title  is   alleged  as  matter   of  in-  or   devisee,  if  the  testator   had   a  freehold 

ducement  only  ;  Stephen,  3d  ed.  308,  309.  estate;  see  Mackay   r.  Mackreth,  2  Chit. 

(m)  See  forms,  Baker  I'.  Gostling,  1  Bing.  R.  461;  4   Doug.  213.     When   executors 

N.  C.  18;  4   M.  &  Scott,  539,  S.  C.     By  may   sue   on  lease    or  covenant,   &.c.  id; 

the    executor    of   the    lessor    against    the  Kingdon  i.  Nottle,  1  Af.  &  Sel.  355;  see 

lessee  for  cutting  trees  in  the  life-time  of  10  Bing.  533  ;  2  C.  M.  &  R.  588. 
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during  the  said  term  so  demised  to  the  defendant,  to  wit,  on  [«-5-<']  the 
said  E.  F.  duly  made  and  pubhshed  his  last  will  and  testament  in  writing, 
and  t]iereby  appointed  the  plaintiff  executor  thereof,  and  afterwards,  to 
wit,  on  [<^c.]  the  said  E.  F.  died  so  possessed  of  the  said  reversion  of  and 
in  tlie  said  demised  premises,  after  whose  death,  to  wit,  on  [4''<-'-]  the  said 
plaintiff  duly  proved  the  said  last  will  and  testament,  and  took  upon  him- 
self the  burthen  of  the  execution  thereof,  whereby  the  plaintiff,  as  executor 
as  aforesaid,  became  possessed  of  the  said  reversion  of  and  in  the  said 
tenements;  yet  [^-c.  state  breaches  as  usual,  slimcing  whether  they  occurred 
"in  the  life-time,"  or  "after  the  death  of  the  said  E.  F."  cmd  conclude 
with  prof  ert  as  ante,  14,  Form  15. 


9.  By  the  Legatee  of  a  Termor,  who  was  the  Lessor,  against  the 

Lessee. 

For  that  whereas  [^'c  state  that  the  lessor  was  possessed  of  a  term,  the 
lease  and  lessee's  entry,  as  ante,  476,  Form  7  :]  And  the  defendant  being 
so  pofe^sessed  of  the  said  demised  premises,  with  the  appurtenances,  and 
the  said  E.  F.  being  so  possessed  of  the  said  reversion  as  aforesaid,  after- 
wards and  during  the   said  term   so  granted  to  the  defendant,   to  wit,  on 

the day  of ,  a.  d.  ,  the  said  E.  F.  duly  made  and  published 

his  last  will  and  testament  in  writing,  and  thereby  gave  and  bequeathed 
the  said  reversion  of  and  in  the  said  demised  premises,  with  the  appur- 
tenances, unto  the  plaintiff  and  his  assigns,  and  by  his  said  will  he,  the  said 
E.  F.,  then  appointed  G.  H.  executor  thereof,  and  afterwards,  to  wit,  on 
[t^f']  he  fthe  said  E.  F.  died  so  possessed  of  the  said  reversion  of  and  in 
the  said  demised  premises,  with  the  apjiurtenances,  without  revoking  the 
said  bequest.  After  whose  death,  to  wit,  on  [S^c.]  the  said  G.  H.  duly 
proved  the  said  Avill,  and  took' upon  himself  the  burthen  of  the  execution 
thereof,  and  then  assented  (x)  to  the  said  bequest  to  the  plaintiff,  whereby 
the  plaintiff  became  and  was  possessed  of  the  said  reversion  of  and  in  the 
said  demised  premises,  Avith  the  appurtenances;  yet  [c5-c.  state  breaches 
as  usual,  shoiving  they  tvere  "  after  the  plaintiff*  became  possessed  of  the 
said  reversion  as  aforesaid."] 


10.  Form  in  Covenant  hy  a  Lessee  against  his  Assignee  of  the  Lease 
for  a  breach  of  Covenant  of  the  latter  to  pay  the  Rent  to  the  Lessor, 
*     whereby  Plaintiff  was  obliged  to  pay  it.  (i/) 

For  that  whereas  heretofore,  to  wit,   on  [^c]  by   a  certain  indenture 
theii  made  between  E.  P.  of  the  one  part,  and  the  plaintiff  of  the  other 

(x)  In   the  case  of  leasehold  property,  Covenant    by    lessee    against    lessor    for 

the  executor's  assent  to  the  bequest  is  es-  breach   of  the   covenant  for   quiet  posses- 

scntial,  and  must  be  alleged;    1    Saund.  sion ;  Dawson  v.  Dyer,  5  B.  *&  Aid.  584  ; 

278,  n.  5;  Williams  on  Executors.  2  Chit.  Pi.  5  ed.  559,  6  ed.  373. 

(y)  See  Neale  v.  WyUie,  3  B.  &  C.  533. 
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.  part,  the  said  E.  P.  did  demise  and  lease  unto  the  phiintiff,  his  executors, 
administrators,  and  assigns,  a  certain  messuage  and  premises  therein 
mentioned  and  described,  to  have  and  to  hold  [Sec],  yielding  and  paying 
[c^'c.  cop)/  habendum  cmd  reddendum  in  the  past  tenscjl  and  the  plaintifl"  did 
thereby  covenant  [Sfc.  set  out  covenant  to  pay  rent,]  whereupon  the  plain- 
tifl:* then  entered  upon  the  said  tenements,  and  became  and  was  possessed 
thereof  for  the  said  term,  and  being  so  possessed,  afterwards  and  during 

the  said  term,   to  wit,  on  the  day  of  ,  a.  d.  ,   by  a  certain" 

indenture  then  made  between  the  plaintifli"  of  the  one  part,  and  the  defen- 
dant of  the  other  part,  [which  said  last-mentioned  indenture  sealed  with 
the  seal  of  the  defendant,  the  plaintiff  noAV  brings  here  into  Court,  (z)]  the 
plaintiff  did  grant,  bargain,  sell,  assign,  transfer,  and  set  over  unto  the 
defendant  the  said  demised  tenements,  with  the  appurtenances,  and  all 
the  estate,  right,  title,  interest,  and  term  of  years  then  to  come  and  un- 
expired of  the  plaintiff,  of  and  in  and  to  the  said'  tenements  and  every 
part  thereof,  to  have  and  to  hold  the  same  unto  the  defendant  from  the 
date  hereof  for  the  residue  of  the  said  term  of  twenty-one  years,  together 
with  the  said  indenture  of  lease  and  all  benefit  and  advantaa-e  thereof, 
subject  nevertheless  (a)  to  the  payment  of  the  said  yearly  rent,  and  to  the 
performance  and  observance  fof  the  several  covenants  and  agreements 
which  on  the  lessee's  or  tenant's  part  were  and  are  thereby  recpiired  to 
be  performed  or  observed.  And  the  defendant  did  thereby  covenant, 
promise,  and  agree  to  and  with  the  i^laintiff,  that  he,  the  defendant,  should 
and  would  well  and  truly  pay  [^^c.  set  out  the  covenant  to  pay  the  rent  and 
perform  the  covenants,  and  indemnify  the  plaintiff,]  whereupon  the  defend- 
ant then  entered  upon  the  said  demised  tenements,  and  became  and  Avas 
possessed  thereof  as  such  assignee  :  yet  the  plaintiff  saith,  that  after  the 
making  of  the  said  several  indentures,   and  after  the  defendant  became 

such  assignee,  and  during  the  said  demised  term,  to  wit,  on  the day 

of  ,  A.  D. ,  a  large  sum  of  money,  to  wit,  the  sum  of  £ of 

the  rent  aforesaid,  for  [one  quarter]  of  a  year  of  the  said  term  then  last 
elapsed,  became  and  was  due  and  owing  upon  and  by  virtue  of  the  said 
indenture  of  lease  and  the  said  covenant  of  the  plaintiff  to  pay  the  same  ; 
yet  the  defendant  did  not  nor  would  pay  or  cause  to  be  paid  the  said  sum 

of  £ ,  or  any  part   thereof,  and  the   same  was  left  and   remained  due 

and'  owing  and  in   arrear,  contrary  to   the  plaintiff's   said  covenant,   and 

thereupon,  whilst  the  same  was  so   in  arrear,  to  wit,  on  the  day  of. 

,  A.  D.  ,  the  plaintiff  was  called  upon   and  forced  and  obliged  to 


(2)  If  ihe   defendant  is  in  possession  of  siicli  covenant,  is  tlie  proper  remedy;  see 

the  deed   tliere    sliould    be    an    allegation  Wolveridge   v.  Steward,  1    C.   &  fll.  644, 

of  an  excuse  for  making  profert,  instead  in  error;    Burnett  v.  Lynch,  5  B.  &  C. 

of  this  profert ;  see  «n«e,  417,  note  (r).  589.       A    re-assignment    by   the    assignee 

(«)   It  has  been  decided  that  these  words,  does    not   destroy   the   assignor's   right    of 

"  subject,  &c."  do  not   constitute  a  cove-  action  against  liim  upon  the  covenant  to 

nant;  so  that  the  action  of  cozJCJtfHti  does  indemnify;    see  Ilarley   r.  King,  2  C.  M. 

not  lie  except  upon   the  express  covenant  &  R.  18;  1  Gale,  100,  S.  C. 
of  the  lessee,  and  case,  in  the  absence  of 
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pay,  and  did  then  pay  the  said  sum  of  £ to  the  said  E.  P.  [or  "to  a 

certain  })eison,  to  wit,  G.  H.Avho  then  had  hTwfuI  right  and  title  to 
the  said  tenements,  suhject  to  the  said  lease,  and  had  the  estate  and  right 
of  the  said  E.  P.  therein,  and  lawful  right  and  title  to  demand  and  receive 

the  said  sum  of  £, from  the    plaintiff   as  such  lessee  upon    the   said 

lease  :]  yet  the  defendant  hath  not  repaid  such  sum  of  ^- ,  or  any  part 

thereof,  to  the  plaintift",  although  the  defendant  then  had  notice  of  the 
premises  and  was  requested  hy  the  plaintiff  so  to  do,  and  the  plaintiffis 
now  damnified  to  the  amount  thereof,  contrary  to  the  said  covenant  of  the 

defendant;  To  the   damage  of  the   plaintiff  of  £- ,  and   therefore   he 

brings  his  suit,  fee. 


MORTGAGE  DEEDS. 


[The  declaration  in  covenant  on  a  mortgage-deed  (i)  Avill  be  similar  to 
the  form  in  debt,  antc^  434:  ending   Avith  the  words,  "to  wit,  the  sum  of 

£' ,"  ante,  435;  and  then  proceed,  "  contrary  to   the  defendant's  said 

covenant ;  To   the  plaintiff's  damage  of  £ ,  [laying  a  sum  sufficient  to 

cover  principal  and  interest  to   the  timejiidgmcnt  will  probably  be  recovered.,'] 
and  thea-cfore  he  brings  his  suit,  &c."] 


PARTNERSHIP  DEEDS. 


Declaration  hy  a  Partner  against  his  Co-partner  for  a  Breach  of 
the  Covenant  of  the  latter,  that  the  Business  should  be  conducted  in 
their  joint  Names  ;  the  Defendant  refusing  to  allow  the  Plaintiff's 
Name  to  be  placed  with  his  own  on  Goods  manufactured  by  the 
Firm,  (c) 

Commencement  as  ante,  1,  in  covenant.]  For  that  whereas  heretofore,  to 
wit,  on  [4'c.],  a  certain  indenture  then  made  between  the  defendant  of 
the  one  part,  and  the  plaintiff  of  the  other,  one  part  of  which  said  inden- 
ture, sealed  Avith  the  seal  of  the  defendant,  the  plaintiff  noAv  brings  here 

(&)  Where  the  covenant  was  to  pay  the  his  co-partner  at  law,  in    reference  to  the 

money  at  a  certain  time  and  place,  it  was  partnership    concerns  ;     see    Chitty,  jun. 

held  no  material  variance  to  omit  all  men-  Contr.  2nd  edit.  193.     But  there  is  an  ex- 

tion  of  the  place  in   setting  out  the  cove-  ception  in  the  case  of  an  express  covenant 

nant;    Paine   t'.    Emery,  1    Gale,   266;  4  between  them.     The  above  form  was  used 

Dowl.  P.   C.  191,  S.  C.     Declaration   stat-  in  a  case  which  came  before  the  Court  of 

ed,  defsndant  covenanted   for  himself,  his  Exchequer  in  Easter  Term,   1836,  on  de- 

"  heirs,"  «fcc. :  the  covenant  did  not  con-  murrer  to  the  replication.     The  Court  ap- 

tain    the    word  "  lieirs  :"  held    not  a  vari-  peared  to    entertain   an  opinion  favorable 

ance  ;  Hamburgh   v.   Wilkie,  1    Chit.    R.  to  the  plaintiff,  upon  the  general  qiiestion 

518;  4  M.  &,  Sel.  474,  n.  of  law,  arising  on  the  face  of  the  declara- 

(c)  In  general,  one   partner   cannot  sue  lion;  but  no  judgment  was  given,  as  the 
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into  Court,  it  was  and  is  witnessed,  that  the  defendant  did  thereby  admit 
and  accept  the  plaintiff  to  be  a  partner  with  liim  in  the  trade  or  business 
of  an  awl  blade  maker.  And  each  of  them,  the  defendant  and  plaintiff 
for  himself,  his  heirs,  executors,  and  administrators,  did  thereby  cove- 
nant, declare,  and  agree  with  and  to  the  other  of  them,  his  executors, 
administrators,  and  assigns,  that  they,  the  plaintiff  and  the  defendant,  had 
become,  and  under  and  by  virtue  of  the  said  indenture  should  and  would 
be  and  continue  co-partners  together  in  tlie  said  trade  or  business  of  awl 
blade  makers,  and  in  all  transactions,  matters  and  things  relating  thereto 
for  the  term  of  twenty-one  years,  to  be  computed  from  the  date  thereof, 
and  to  be  thence  next  ensuing,  if  tliey,  the  said  parties,  should  so  long 
live,  under  and  subject  to  the  provisions,  conditions,  declarations,  and 
agreements  thereinafter  contained  ;  and  it  was  and  is  thereby  agreed  and 
declared  by  and  between  the  said  parties  thereto,  that  the  said  joint  trade, 
and  all  buyings,  sellings,  and  other  transactions  relative  thereto,  should 
be  carried  on  and  made  for  the  first  fourteen  years  of  the  said  term  of 
twenty-one  years,  under  the  name,  style,  or  firm  of  "  T.  A.  iSt  Co."  and 
for  the  last  seven  years  of  the  said  term  of  twenty-one  years  under  the 
name,  style,  or  firm  of  "  A.  &  P.  "  save  nevertheless  as  thereinafter  men- 
tioned, or  otherwise  in  the  joint  names  of  them  the  said  parties,  and  for 
their  mutual  or  common  benefit,  and  at  their  mutual  or  common  risks  and 
costs ;  and  that  all  contracts  and  engagements  to  be  entered  into  by  the 
said  parties,  or  either  of  them,  on  account  of  or  in  any  wise  concerning 
„the  said  co-partnership,  or  joint  trade  ;  and  all  bills  for  goods  to  be  de- 
livered, and  receipts  for  money  to  be  paid  on  account  of  the  said  part- 
nership, or  joint  trade,  should  be  in  the  name  of  the  said  co-partnership 
tfirni,  or  otherwise  in  the  joint  names  of  the  said  co-partners.  Provi- 
ded always,  and  it  was  and  is  thereby  further  declared  and  agreed,  by 
and  between  the  said  parties  thereto,  that  it  should  and  might  be  lawful 
to  and  for  the  defendant  at  any  time  thereafter,  during  the  said  co-part- 
nership, if  he  should  be  so  minded  and  desirous  to  admit  of  any  one  or 
more  of  his  son  or  sons  into  the  said  joint  trade  or  business,  when  and  as 
he  or  they  should  respectively  arrive  at  the  age  of  twenty-one  years  ;  and 
in  that  case,  and  from  the  time  such  son  or  sons  should  be  so  admitted  or 
accepted  a  partner  or  partners  in  the  said  joint  trade,  the  business  of  the 
said  concern  should  from  thenceforth  be  conducted  and  managed  under 
the  name  and  style,  or  firm,  of  "  T.  A.,  Son,  <fc  P.,"  or  "  T.  A.,  Sons,  ifc 
P."  as  the  case  might  be,  as  by  the  said  indenture  fully  appears.  And 
the  plaintiff  avers,  that  by  virtue  of  the  said  indenture,  the  plaintiff  and 
defendant  on  [4'<^*]'  became  such  partners  as  aforesaid  ;  and  such  part- 
nership hath  continued  from  the  date  of  the  said  indenture  hitherto,  and 
is  still  continuing  in  force,  (d)     And  although  the  plaintift*  and  defendant 

action  was  referred    to  arbitration.      Tiie  Gray,  4  Dowl.  P.  C.  733. 

learned  counsel,  to   whom  it  was  referred,  (d)   A  doubt  was  entertained  by  some  of 

made  an    award    in    the    plaintiff's    favor,  the  judges  whether  the  declaration   ought 

See  2  Jac.   &   Walker,   268;    Hodges   v.  not  to  have  contained  an  allegation  to  the 
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as  such  partners,  and  in  the  way  of  their  said  trade  and  business,  after 
the  expiration  of  the  first  fourteen  years  of  the  said  term  of  twenty-one 
years,  to  wit,  on  [t^'^-]'  ^'^^  "^^  divers  other  days  and  times  after  that  day, 
and  before  the  commencement  of  this  suit,  manufactured,  kept,  and  ex- 
posed for  sale,  and  sold  divers  and  very  many,  to  wit,  one  milhon  of  awl 
blades  ;  yet  the  defendant  disregarded  the  said  indenture  and  his  cove- 
nant in  that  behalf,  in  this,  to  wit,  that  he  did  not  nor  would,  although  re- 
quested by  the  plaintiff'  so  to  do,  sufler  or  permit  the  said  awl  blades,  or 
any  or  either  of  them,  to  have  placed  thereon  the  names  of  A.  &  P.,  or 
the  name  of  P.  ;  and  then  wrongfully  refused  to  suffer  or  permit  tlie  name 
of  P.,  either  with  or  without  the  name  of  A.,  to  be  placed  upon  any  or 
either  of  the  said  awl  blades,  and  caused  the  name  of  A.  only  to  be  pla- 
ced and  retained  thereon,  without  the  plaintiff's  consent,  contrary  to  the 
said  indenture ;  and  by  reason  thereof  divers  persons  have  believed  and 
supposed,  and  do  believe  and  suppose,  that  the  defendant  only  was  and  is 
the  maker  of  the  said  awl  blades. 


VENDORS  AND  PURCHASERS. 


[See  Forms  in  covenant  for  breaches  of  covenant  for  title  and  further 
assurance,  2  Chitty's  PI.  5th  ed.  543,  546 ;  and  358  and  360,  6th  ed. ; 
Lewis  fv.  Campbell,  3  Moore,  35;  Foster  zj.  Pierson,  4  T.  R.  617,  620; 
Milner  v.  Horton,  M'Clel.  647  ;  King  v.  Jones,  1  Marsh.  107 ;  Ringdon 
V.  Nottle,  1  M.  &  Sel.  355 ;  Evans  v.  Vaughan,  4  B.  &  C.  261 ;  2  Saund. 
175  to  183 ;  and  notes  ;  Doe  dem.  Smith  u.  Pike,  3  B.  &  Ad.  742.  By 
and  against  vendors  and  purchasers  for  not  conveying  or  accepting  a  con- 
veyance, Forms,  a7ite,  176to  186  ;  Dobell  v.  Hutcliinson,  3  Ad.  &  E.  355; 
Price  V.  WiUiams,  1  M.  &  W.  6.] 


following  effect,  and  it  should  tlierefoie  l)e  to  place  or  mark  on  awl  blades,  made  by- 
inserted,  "and  the  plaintiff  further  saith,  them,  in  the  way  of  their  said  trade  or 
that  long  before,  and  at  the  time  of  the  business,  their  respective  names,  for  the 
making  of  the  said  indenture,  and  contin-  j)urpose  of  designating  and  notifying,  and 
ually  from  thence  hitherto,  it  hath  been,  Ihey  did  thereby  designate  and  notify,  that 
and  is  usual  for  persons  carrying  on  the  they  were  the  makers  thereof." 
said  trade  or  business  of  awl  blade  makorSj 
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[Observations. — By  the  new  rules  on  pleading,  "  in  debt  on  specialty  or 
covenant,  the  plea  of  non  est  factum,  ante,  Form,  443,  444,  and  notes,  shall 
operate  as  a  denial  of  the  execution  of  the  deed  in  point  of  fact  only, 
and  all  other  defences  shall  be  spccialhj  pleaded,  including  matters  which 
make  the  deed  absolutely  void,  as  well  as  those  which  make  it  voidable." 
There  is,  properly  speaking,  no  general  issue  in  covenant :  non  est  fac- 
tum merely  denies  the  execution  of  the  deed  as  set  out.  If  that  be 
proved,  the  plaintiff  must  recover,  as  the  plaintiff's  other  allegations, 
and  the  breach,  are  admitted.  Where  the  defendant  is  party  to  a  deed 
he  cannot  traverse  its  operation  by  pleading,  "  that  he  did  not  grant," 
&c.  but  must  plead  non  est  factum.  But  the  rule  is  otherwise  in  the  case 
of  a  stranger  to  the  deed  :  Steph.  3d  edit.  198  ;  1  Chit.  PL  6th  ed.  483 ; 
Taylor  v.  Needham,  2  Taunt.  278  ;  3  N.  &  M.  50,  note.  IllegaUty  of 
consideration  must  be  specially  pleaded.  Where  the  defence  is  that  the 
defendant  has  performed  the  deed,  he  should  traverse  the  non-performance 
alleged  in  the  declaration.  If  the  breach  of  covenant  be  admitted,  but 
be  justified,  the  matter  must  be  specially  shown.  A  plea  that  defendant 
did  not  break  his  covenant  {non  infregit  conventioyiem)  is  bad  on  demurrer, 
though  aided  by  verdict ;  Hodgson  v.  E.  I.  Company,  8  T.  R.  278  ;  1 
Chit.  PI.  6th  edit.  487.  And  according  to  many  ancient  authorities,  riens 
en  arriere  is  a  bad  plea  to  a  covenant  for  payment  of  rent,  «fec.  on  a  par- 
ticular day,  id. ;  a  doctrine  which  was  recently  confirmed  in  Baden  v. 
Flight,  3  Bing.  N.  C.  685.  See  further,  Tidd,  N.  P.  356.  In  covenant 
the  defendant  begins,  if  the  affirmative  proof  on  all  the  issues  lies  on 
him,  although  the  action  be  for  unliquidated  and  unascertained  damages ; 
Reeve  v.  Underbill,  1  Mo.  &  Rob.  440;  Wooton  v.  Barton,  id.  518; 
Lewis  V.  Wells,  7  C.  &  P.  221 ;  Soward  v.  Leggatt,  7  C.  &  P.  613.] 


NON  EST  FACTUM. 


[See  the  form  of  plea,  ante,  443,  444,  Forms,  4,  5,  and  the  notes  there- 
on, id.     The  form  of  the  plea  in  covenant  is  similar  to  that  in  debt.] 
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tACCORD  AND  SATISFACTION. 


[See  observations,  ante,  444  ;  PI.  Assistant,  3-34;  post,  tit.  "  Payment,' 
Form  2.] 


ANNUITY  DEED. 


[See  the  pleas  in  deht  on  an  annuity  deed,  which  equally  apply  in  cove- 
nant, ante,  445  to  447  ;  post,  tit.   "  Payment,"  489.] 


APPRENTICES. 


[See  pleas,  3  Chit.  PL  oth  edit.   1003 ;  6th  edit.  897 ;    and  cases,  &c. 
cited,  ante,  466.] 


BANKRUPT. 


[The  pleas  in  assumpsit  of  defendant's  bankruptcy  and  certificate,  &c. 
ante,  247  to  253,  may  readily  be  adapted  to  the  necessary  forms  in  cove- 
nant for  non-payment  of  money — stating  that,  "  after  the  making  of  the 
said  indenture,"  &c.] 


CHARTER  PARTY. 


[See  a7ite,  446,  and  authorities  there  cited.  In  general,  pleas  to  dec- 
larations on  charter  parties  are  mere  traverses  of  allegations  in  the  dec- 
laration of  matter  constituting  a  condition  precedent  to  the  defendant's 
liability,  or  denials  of  the  breaches,  concluding  to  the  country.] 


DE  INJURIA,  REPLlCAf  ION. 


[Upon  the    principle  of  the  recent  cases,  which  have  established  that 
the  general  replication  deinjnrid,  may  be  adopted  in  assumpsit,  in  answer 
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to  a  special  plea  in  confession  and  avoidance,  shoM'ing  matter  in  excuse 
for  the  defendant's  breach  of  promise,  (see  Index,  title  Dc  Jnjuria,)  it 
seems  that  this  general  form  of  replication  might  also  be  used  in  cove- 
nant, where  a  plea  of  that  kind  is  pleaded.  The  form  would  ))e  as  in 
assumpsit,  stating  that  fdefendant  of  his  own  wrong  and  without  the 
cause,  &c.  "  broke  his  said  covenant"  modo,  S,^c.] 


EXECUTORy. 


[See  Pleas  in  Asmnqnit,  ante,  294,  which  in  general  apply  in  covenant 
also.     Pleas  by  executors  sued  on  a  lease,  post,  487,  note  (/).] 


HEIRS  AND  DEVISEES. 


I.  Plea  bif  an  Heir,  sued  on  the  Covenant  of  his  Ancestor  of  riens 

per  Descent.  («) 

And  the  defendant,  by his    attorney,  saith  that   he  had  not,  at  the 

time  of  the  commencement  of  this  suit,  nor  hath  he  had  at  any  time  be- 
fore or  since,  any  lands,  tenements,  or  hereditaments,  by  descent  from 
his  said  father  [or  "  brother,'''  S,-c.]  in  fee  simple,  and  this  he  is  ready  to 
verify,  &c. 


(a)  See  declaration,  &c.  aiite,  467.     By 
11  Geo.  4  and  1  Wm.  4,  c.  47,  s.  7,  where 
any  action  of  debt  or    covenant  upon    any 
specialty  is    brought   against  the    iieir,   lie 
n)ay  plead  riens  per  descent  at  the  time  of 
action  brought  ;  and  the  plaintift'  may  re- 
ply that  he  had  lands,  &c.  from  his  ances- 
tor;  {see  form  of  replication,  supra,)  and 
if  upon  issue  joined  thereupon  it  be  found 
for  the    plaintitf,  the  jury  shall  inquire    of 
the  value  of    the  lands,  «fec.  so  descended, 
and    thereupon   judgment    shall  be    given 
and   execution    awarded;   but  if  judgment 
shall  be  given  against  such  heir  by  confes- 
sion,   without    confesjiing    the    assets    de- 
scended, or    upon  demurrer  or    nil  (licit,  it 
shall  be  for  the  debt  and  damages,  without 
any  writ    to  inquire  of  the  lands,  &c.    so 
descended.     See    forms  on  the  old  statute 
(i  &,  4   Will.  &   Mary,  c,  14,)  7    Wentvv. 
603;  3  Chit.    PI.  5th    edit.    973,6th   edit. 
860;  Gott  V.  Atkinson,   Willes  R.  521  ;  2 
Brown,   613;  7  Ves.    322;    2  Atk.    290; 
Briant  v.   Farley,  3    Ad.    &  E.    839.     See 
the  law  on  this  subject,  2  Saund.  7,  n.  4  ; 


Com.  Dig.  Pleader,  2  E.3;  Eac.  Abr. 
Heir,  F.  The  defendant  may  of  course 
plead  that  he  is  not  heir,  &c.  A  plea  by 
an  heir  that  he  claimed  to  lay  out  a  sum  of 
money  in  repairing  premises,  would  be 
bad;  Shetleworth  v.  Nevile,  1  T.  R.  4-54. 
If  the  jury  do  not  inquire  of  the  value  of 
the  lands  descended,  on  finding  that  there 
are  such  lands  a  venire  dcnovo  will  be 
awarded;  Brown  r.  Shaker,  1  Tyr.  400  ; 
1  C.  &  J.  583;  1  Price's  P.  C.  1.  The 
jury  cannot  give  a  larger  sum  than  the 
value  of  the  lands  descended,  at  least  if 
they  do,  execution  cannot  be  levied  to  a 
greater  amount ;  Brown  v.  Shaker,  2  Tyr. 
320;  2  C.  &J.  311.  Of  course  the  heir 
may  in  addition  to  the  above  plea  of  no 
assets,  deny  the  deed,  or  show  that  the 
covenant  has  been  performed,  or  justify 
the  non-performance  as  the  ancestor  might 
have  done ;  but  this  should,  on  account  of 
costs,  be  avoided,  unless  there  be  good 
ground  for  such  a  line  of  defence.  Plea 
of  payment  of  another  specialty  debt,  1 
Stra.  605. 
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2.  Replication  thereto. 

And  the  plaintiff  saith,  that  the  defendant;  at  the  time  of  the  com- 
mencement of  this  suit,  had,  and  now  hath,  divers  lands,  tenements,  and 
hereditaments,  by  descent  from  his  said  father  in  fee  simple,  of  great 
value,  to  wit,  to  the  amount  of  the  damages  by  the  plaintiff  sustained  by 
reason  of  the  said  breaches  of  covenant,  and  wherewith  the  defendant 
might  have  satisfied  such  damages ;  and  this  the  plaintiff  prays  may  be 
inquired  of  by  the  country,  &c. 


f3.  Plea  by  a  Devisee  sued  on  the  Covenant  of  his  Testator,   Hens 

per  devise,  (b) 

And  the   defendant,  by his   attorney,  saith  that   he  had  not  at  the 

time  of  the  commencement  of  this  suit,  nor  hath  he  had  at  any  time  be- 
fore or  since,  any  lands,  tenements,  or  hereditaments,  by  devise  from  the 
said  E.  F.,  deceased;  and  this  the  defendant  is  ready  to  verify,  &c. 


INSURANCE. 


[The  pleas  in  assumpsit,  ante,  323  to  334,  may  be  readily  adapted  to 
pleas  in  covenant  on  a  policy  of  insurance.  And  see  Forms,  3  Chit.  PI. 
5th  ed.  1009  to  1018— Gth  ed.  900  to  907.] 


LEASES,  (c) 


1  .■  That  Defendant  paid  the  Rent  (d)  when  due.  (c) 

And  the  defendant,  by his  attorney,  [if  there  he  another  breach,  say 

"  as  to  the  said  supposed  breach  of  covenant  first  above  assigned,"]  saith 

{h)  See  Forms,  &c.  Farley  v.  Briant,  3  Burne  r.   Cambridge,  1    M.   &  Rob.  539, 

Ad.&E.   839,  and  ante,Abh,  note  (a) ;  3  Tlea  in  covenant  hy  a.  reversioner  thdii  the 

Chit.  PI.  Gth  edit.  860,5th  edit.  974.     Spe-  lessor  did  not  execute  the  lease  ;  Cardwell 

cial  plea,  Gott'i'.  Atkinson,  WillesR.  521.  r.  Lucas,    2  M.    &  W.  Ill;    Barnard  v. 

Plea,  that  the  debt  due  did  not  accrue  due  Duthy,  5  Taunt.  27,  and  plea  of  eviction 

until  after    the  testator's  death,   Farley  t'.  before  breach  ;  Hodgkin  r  Q,ueenborough, 

Briant  Willes'  R.  631;  Bull.  N.  P.  167;  see  plea 

(c)  See  the  plea  of  no?i  es^/ac^wm,  a?i«c,  oi  surrender,  Simons  v.  Farren,  1  Bing. 
443,  and  notes,  which  must  be  pleaded  if  N.  C.  126  ;  4  M.  &  Scott,  672,  S.  C. 
defendant  deny  the  execution  of  the  lease  {d)  Mens  in  arrtere  is  a  bad  plea  ;  Ba- 
as stated  in  the  declaration.  As  to  pleas  den  v.  Flight,  3  Bing.  N.  C.  685. 
denying  the  title  of  the  lessor,  see  1  Chit,  (e)  If  the  payment  were  ajter  the  day, 
PI.  6th  ed.  487,  3  id.  907,  908,  and  note  the  plea  should  be  as  yost,  489,  Form  2. 
(7>) ;  Steph.  3d  ed.  309.  Plea  in  debt  at  the  Pleas  of  acceptance  of  -part  for  the  whole 
suit  of  a  surviving  lessor,  that  he  and  the  rent  held  bad;  Denton  v.  Richardson,  1 
deceased    lessor  were  tenants  in  common,  C.  «fe  M.  734. 
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tliat  he  did  well  and  truly  pay  to  the  plaintiff  the  said  rent  in  the  said  de- 
claration alleged  to  have  become  due,  and  to  be  in  arrcar,  on  the  .several 
days  and  times  [or  "  on  the  day,"  as  the  case  may  6e]  in  the  said  inden- 
ture mentioned  and  appointed  for  payment  thereof,  in  pursuance  of  the 
said  indenture ;  and  of  this  the  defendant  puts  liimself  upon  the  coun- 
try, «fcc. 


2.   That  the  Defendant  did  repair.  (/) 

And  as  to  the  said  supposed  breach  of  covenant  in  the  said  declaration 
f secondly  above  assigned,  the  defendant  saith  that  [g)  he  did  from  time 
to  time,  and  at  all  times  after  the  making  of  the  said  indenture,  and  dur- 
ing the  said  term  thereby  granted,  when,  "where,  and  as  often  as  use  and 
occasion  required,  well  and  sufficiently  repair,  uphold,  support,  sustain, 
maintain,  tile,  glaze,  pave,  paint,  cleanse,  emjity,  amend,  and  keep  the 
said  messuage  or  tenement  and  premises,  and  all  glass  windows  [t5c.  as 
in  the  covenant  and  declaration]  thereunto  belonging,  in,  by,  and  with  all 
and  all  manner  of  needful  and  necessary  reparations  and  amendments 
whatsoever,  and  the  said  messuage  [<$•€.]  with  the  glass  windows  [<5'C.]  be- 
ing so  well  and  sufficiently  repaired  [tSfc]  and  kept  as  aforesaid,  did,  at 
the  expiration  of  the  said  term,  peaceably  and  quietly  leave,  surrender 
and  yield  up  unto  the  plaintiff,  together  with  all  doors  [<§c.  as  in  the 
covenant!  and  declaration]  according  to  the  said  indenture  ;  and  of  this  the 
defendant  puts  himself  upon  the  country,  &.c. 


(/)  Plea  tliat  plaintiff  would  not  pro- 
vide materials  according  to  tlie  lease,  see 
Lewis  V.  Wells,  7  C.  &  P.  222  ;  Thomas 
V.  Cadwallader,  Willes'  R.  496.  In  an 
action  of  covenant  the  breach  was,  that 
defendant  did  not  repair,  but  suffered  the 
premises  to  be  ruinous,  &c.  Plea  that  the 
defendant  did  repair,  and  did  not  suffer  the 
premises  to  become  ruinous;  held,  that  on 
this  issue  plaintiff  must  begin  at  the  trial ; 
Soward  v.  Leggatt,  7  C.  &  P.  613,  cor. 
Lord  Minger,  C.  B.  ;  Lewis  v.  Wells,  id. 
22L  There  should  be  a  plea  of  payment 
of  money  into  Court,  if  any  non  repair 
can  probably  be  established  by  the  plaintiff, 
see  Form,  «&c.  post,  489,  "Payment." 
Construction  of  covenant  to  repair,  see 
Woodf.  by  Har.  2d  ed. ;  Evidence,  Rose. 
4th  ed.  397.  A  covenant  to  keep  and 
leave  a  house  in  good  and  tenantable  re- 
pair, fire  and  tempest  excepted,  is  satisfied 
by  keeping  it  in  substantial  repair  accord- 
ing to  the  nature  of  the  building ;  and 
with  a  view  to  determine  the  relative  suf- 
ficiency of  the  repair,  the  jury  may  inquire 
whether  the  house  were  new  or  old  at  the 


time  of  the  demise,  Stanley  v.  Towgood, 
3  Bing.  N.  C.  4  ;  3  Scott,  313,  S.  C.  "  In 
all  these  cases  the  question  is,  whether 
the  premises  iiavc  been  kept  in  substan- 
tial repair  as  opposed  to  claims  for  fancied 
injuries,  such  as  a  mere  crack  in  a  pane  of 
glass  or  the  like,"  per  Tindal,  C.  J.  id. ; 
Harris  v.  Jones,  1  Rl.  &  Rob.  173.  A 
covenant  to  repair  old  premises  does  not 
extend  to  dilapidations  necessarily  result- 
ing from  the  natural  operation  of  time  and 
the  elements  ;  Gutteridge  v.  Munyard,  1 
M.  &  Rob.  334.  A  covenant  to  repair 
does  not  create  a  liability  for  the  extra  ex- 
pense of  laying  a  new  floor  or  the  like; 
Soward  v.  Leggatt,  7  C.  «fe  P.  613. 

(g)  It  is  usual  to  deny  the  breach  in  the 
words  of  the  covenant ;  or  the  plea  might 
be  that  the  defendant  did  not  suffer  or 
permit  the  premises  to  be  out  of  repair, 
&c.,  negativing  the  allegation  in  the  decla- 
ration to  that  effect.  Whichever  form  is 
used,  the  plaintiff  must  prove  the  non-re- 
pair, see  note  (/)  supra  ;  see  the  words  of 
the  covenant  to  repair. 
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3.  Plea  by  Defendant,  charged  as  Assignee  of  a  Lease,  denying  the 

Assignment,  (i) 


And  the  defendant,  by 


his  attorney,  says  that  all  the  estate,  right, 


title,  interest,  and  term  of  years  then  to  come  and  unexjjired,  property, 
fclaim  and  demand  whatsoever  of  the  said  E.  F.,  of  and  in  the  said  pre- 
mises, witli  the  appurtenances,  by  assignment  thereof  duly  made,  did  not 
come  to  or  vest  in  the  defendant  in  manner  and  form  as  the  plaintiff  hath 
above  alleged  ;  and  of  this  the  defendant  puts  himself  upon  the  coun- 
try, &c. 


4.  Plea  by  Defendant,  charged  as  Assignee  of  a  Lease,  that  he  as- 
signed his  interest  over  before  Breach,  {k) 


And  the  defendant,  by 


his  attorney,   says,  that   after   the  said  as- 


signment to  him  the  defendant,  and  before  tlie  committing  of  the  said 
breaches  of  covenant  or  either  of  them,  or  any  part  thereof,  to  wit,  on 
14'C'  exeat  day  not  mattriaV]  by  a  certain  deed  poll  then  made  by  the  de- 


(i)  See  ante,  473,  note  (/).  The  above 
plea  is  proper  wliere  the  defendant  ]iad  no 
interest  in  the  premises,  or  was  only  under 
lessee  or  under  tenant,  and  not  assignee  of 
the  whole  term.  Evidence  that  the  de- 
fendant has  paid  the  rent  to  the  plaintiff, 
or  is  in  possession  of  the  whole  of  the 
premises,  is  presumptive  evidence  that  the 
term  has  vested  in  the  defendant,  as  as- 
signee ;  Peake  Ev.  284,  5th  ed.;  2  Phil. 
Ev.  125;  2  Stark.  Ev.  2d  ed.  42;  Rose. 
4th  ed.  394  ;  Doe  v.  Williams,  6  B.  &  C. 
41.  But  the  usual  course  is  to  show  the 
assignment  by  proving  the  deed,  giving 
defendant  notice  to  produce  the  deed  of 
assignment.  If  the  plaintiff  declare  that 
the  tohole,  but  can  prove  only  that  a  pari, 
and  not  the  ivhole,  of  the  term  and  estate 
demised  came  to  the  defendant  by  assign- 
ment, the  issue  on  this  plea  must  be  found 
for  the  defendant  ;  Curtis  r.  Spitty,  1 
Bing.  N.C.  756;  1  Scott,  737;  1  Hodg. 
153,  S.  C.  ;  Merceron  v.  Dowson,  5  B.  & 
C.  479 ;  8  D.  &  R.  264,  S.  C.  Where  the 
defendant  became  assignee,  but  rc-assig7i- 
eci  before  breach,  he  should  plead  perform- 
ance whilst  he  was  assignee,  if  the  decla- 
ration charge  breaches  of  covenant  during 
that  period,  see  Form  2,  supra,  486  ;  and, 
secondly,  re-assignment  before  breach,  see 
post,  488,  Form  3.  As  to  the  liability  of 
an  executor  or  administrator  of  the  lessee, 
sued  as  assignee  of  the  term,  see  Rubery  v. 
Stevens,  1  N.  &  M.  182;  4  B.  &  Ad.  241, 
S.  C.  and  see  form  of  plea  there  ;  Tremeere 
V.  Morrison,  4  M.  &  Scott,  603  ;  1  Bing. 
N.  C.  89,  S.  C.  As  to  the  liability  of  the 
assignees  of  a  bankrupt  lessee,  as  assignees 
of  the  term,  see  Turners.  Richardson,  7 

[t488J 


East,  335;  Copeland  v.  Stephens,  1  B.  & 
Aid.  593;  Hanson  v.  Stevenson,  id.  303; 
Wheeler  v.  Bramah,  3  Camp.  340  ;  Welsh 
V.  Myers,  4  id.  368 ;  6  Geo.  4,  c.  16,  s.  tS; 
Rose.  Ev.  4  ed.  395.  In  Thompson  v. 
Bradbury,  1  Bing.  N.  C.  326;  3  Dowl.  P. 
C.  347  ;  assignees  of  a  bankrupt,  sued  on  a 
lease  for  rent,  were  allowed  to  plead  on  a 
summons  for  that  purpose,  first,  that  the 
lessee's  interest  did  not  pass  to  them,  and 
secondly,  that  they  abandoned  and  re- 
nounced such  interest.  As  to  the  liability 
of  the  bankrupt  after  bankruptcy,  see  6 
Geo.  4,  c.  16,  s.  75.  Plea  by  a  bankrupt 
that  the  assignees  declined  the  lease,  and 
that  defendant  gave  it  up  to  the  plaintiff,  as 
landlord  ;  see  Tuck  v.  Fyson,  6  Bing.  321  ; 
Hope  V.  Booth,  1  B.  &  Ad.  505.  That  the 
assignees  accepted  the  lease,  see  Chit.  PI. 
6  ed.  909;  5th  ed.  1019,  a. 

(k)  See  supra,  487,  note  («').  See  a  form, 
Harley  v.  King,  1  Gale,  100;  2  C.  M.  & 
R.  18.  That  this  is  a  defence,  although 
the  assignee  covenanted  not  to  assign,  and 
the  assignment  be  to  a  pauper  for  the  ex- 
press purpose  of  obviating  future  liability, 
see  Tavlor  v.  Shum,  1  B.  «&  P.  21  ;  Paul 
V.  Nurse,  2  M.  &  R.  525  ;  8  B.  &  C.  486, 
S.  C.  But  the  re-assignment  does  not  dis- 
charge the  assignee  from  liability  to  the 
lessor,  or  the  assignee  of  the  reversion,  for 
breaches  committed  whilst  the  interest  of 
the  assignee,  as  such,  existed,  Harley  v. 
King,  supra.  A  re-assignment  was  held 
to  be  complete  and  to  protect  the  assignee, 
who  had  executed  it,  although  the  deed 
remained  in  the  hands  of  his  solicitor  un- 
der a  claim  of  lien  for  preparing  it ;  Odell 
a'.  Wake,  3  Camp.  394. 
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fendant,  and  sealed  with  his  seal,  [or  "  by  a  certain  indenture  then  made 
between"  ^^c.  "  and  sealed"  Sfc]  he,  the  defendant,  did  grant,  bargain, 
sell,  and  assign  over,  transfer  and  set  unto  one  E.  F.  the  said  de- 
mised premises,  and  every  part  thereof,  to  have  and  to  hold  the  same  un- 
to the  said  E.  F.,  his  executors,  administrators,  and  assigns,  from  thence- 
forth, for  and  during  the  residue  and  remainder  of  the  said  term  so 
granted  as  aforesaid,  then  to  come  and  unexpired,  subject  [<^c.  as  in  the 
deed]  whereupon,  and  by  virtue  whereof,  the  said  E.  F.  then  entered  into 
and  upon  the  said  demised  premises,  and  became  and  was  possessed 
thereof  for  the  residue  and  remainder  of  the  said  terin  so  demised  as 
aforesaid;  {I)  and  this  the  defendant  is  ready  to  verify,  &c. 


LIMITATIONS,  PLEA  OF  THE  STATUTE  OF.  (m) 


t  MORTGAGE. 


[If  the  defendant  deny  his  execution  of  the  deed,  or  the  sufficiency  of  the 
stamp,  he  should  plead  non  est  factum,  as  aiite.,  443,  4;  see  id.  notes  (c?), 
(e).  If  he  paid  the  money  on  the  day,  the  plea  will  be  as  infra,  Form  1  ; 
if  after  the  day,  as  infra,  Form  2.  If  there  be  a  small  balance  due,  it 
should  be  paid  into  Court,  upon  a  plea  of  payment  into  Court  ^jro  tanto, 
as  ante,  370.  Any  defence  in  confession  and  avoidance  must  be  pleaded 
specially. 


NON  EST  FACTUM. 
{Ante,  443,  444,  and  notes.) 

{I)  Notice  to  the  landlord  of  the  assign-  ties   are  (with   certain   exceptions)  to  be 

ment   need   not  be   alleged    or    proved  ;  brought  within  ten  years  after  the  end  of 

Pitcher  v.  Tovey,  1  Salk.  81  ;    Taylor  v.  the   session   of  parliament  in  which   the 

Shum,  1  B.  &  P.  21.  statute  was  passed  (1833),  or  within  twen- 

(m)  Before  the   passing  of  the   act  3  &  ty  years   after  the    cause   of  such  actions, 

4  Will.  4,  c.   42,  there    was  no  statute  of  but  not  after ;  and    this    period  of  limita- 

limitations  applicable  to  claims  on  special-  tion  applies  to  covenant  for  arrears  of  rent 

ties  or   contracts    under   seal;    but    after  due  on   a  lease,  notwithstanding   3  «&   4 

twenty  years  even  such  claims  were  (and  Will.  4,  c.  27,  s.  42 ;    Paget  v.  Foley,  2 

still  are)  by  the  common  law  preswmed  to  Bing.  N.  S.  679.     As   some   years    must 

be  satisfied  (under  the  plea  of  payment  or  therefore  elapse  before  a  plea  under  the 

satisfaction,  &c.  as  the  case  may  be,)  un-  above  act  will   be  applicable  in  covenant, 

less  circumstances  rebutting  the  inference  it  has  not  been  thought  necessary  to  insert 

could  be  proved  by  the  covenantee  or  ob-  any  form.     See  Form  in  assumpsit,  ante, 

ligee  ;  see  the  cases,  Tidd,  9th  ed.  18.    By  345,  andPetersd.  275. 
that  statute  Cseclion  3 )  actions  on  special- 
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PAYMENT,  (n) 


1.  Plea  of  Payment  on  the  Day  according  to  the  Covenant,  (o) 
The  defendant,  by ,  liis  attorney,  saith,  that  he  did  on  the  said- 


day  of ,  A.  D.  ,  in  the  said   indenture  mentioned,   well   and  truly 

pay  to   the   plaintiff  the  said   sum  of  £ therein   mentioned,  together 

with  interest  thereon  ( p)  according  to  and  in  pursuance  of  his  the  defend- 
ant's said  covenant ;  and  of  this  the  defendant  puts  himself  upon  the 
country,  &c. 


2.  Plea  of  Payment  after  the  Day,  in  satisfaction  of  the 
Covenant,  (q) 

And  the  defendant,  by ,  his  attorney,  saith,  that  after  the  com- 
mitting of  the  said  breaches  of  covenant,  and  before  the  commencement 
of  this  suit,  to  wit,  on  [<^c.],he  the  defendant  paid  to  the  plaintiff  a  large 

sum,  to  wit,  £ ,  in  full  satisfaction  and  discharge  of  the  said  breaches 

of  covenant,  and  of  all  the    damages  by  the  plaintiff  sustained  by  reason 

of  the  committing  tthereof,  which  said  sum   oi  £ the  plaintiff  then 

accepted  and  received  of  and  from  the  defendant  in  full  satisfaction  and 
discharge  of  such  damages  ;  and  this  the  defendant  is  ready  to  verify,  &c. 


3.  Plea  in  Covenant,  of  Payment  of  Money  into  Court. 

[See  the  Fotms  8  and  9,  ante,  368,  370,  in  assumpsit,  Avhich  equally 
apply  in  covenant ;  see  notes  id.  Although  several  breaches  of  covenant 
are  assigned,  upon  all  or  several  of  which  money  is  paid  into  Court,  the 
defendant  may   plead  payment   into  Court  of  one  entire  sum,  in  satisfac- 


(n)    In    deM  (on    hand),   payment    -jiost  to    part    only    of    the    demand,     the    plea 

diem  is  given  by  4  &.  5  Anne,  c.  16,  s.  ]2,  should    be  confined   to   that  part   with   an 

ante,  4:i2,    note  (A),  450.     Bnt   it   is   not  a  actio    non  and    prayer    of  judgment;    see 

good  plea  in  covenant,    except  as  a  plea  of  ante,  364,  Form  2.     It  has  been  held,  that 

accord   and     satisfaction  ;     see     Form    2,  in  assvvi'psit  partial  payments    on  account 

infra.  may  be  given   in  evidence  in   reduction  of 

Riens  in  arrere  is  a  demurrable    plea  in  damages,  without  a  plea  of  payment;  (see 

covenant;  see  ante,  483.  Shirley  v.  Jacobs,  2  Bing.  N.  C.  88  ;  Scott, 

(o)  The  plea    will  be  deniurrable  if  the  ].57,  S.  C. ;  1  Hodge,  214,  S.  C. ;  Lediard 

traverse  be  more  extensive  than  the  claim,  v.  Boucher,  7  C.  &  P.  1  ;  sed  qu. ;  et  vide 

as  if  the  plea  be  payment  of  principal  a?2(i  Richardson    v.    Robertson,     1    M.    »fc   W. 

interest,  and  no  interest  be  claimed  in  the  463)  ;  and  probably  the  same  rule  (if  good) 

declaration  ;  ante,  37,  noie  (z)  ;  3  Dovvl.  P.  would  hold  in  covenant,  wherein  damages 

C.  735,  S.  C.  are  claimed.     But  in  dclt,   where  there  is 

(7*)   Omit    "  and   interest,"    if  none    be  no  inquiry  of  damages,   it   is    necessary  to 

reserved    by  the  covenant,  otherwise   the  plead  a  part  payment,   in   order   to  obtain 

plea  will  be  demurrable  ;  see  note  (o)  ;  see  the  benefit  thereof;  Belbin   v.  Butt,  2   M. 

Drake  v.  Mitchell,  2  East,  252;  PI.   Ass.  tV,  W.  422. 

334.  («j')  See  supra,  note  (n). 

Where  the    defence  of  payment  applies 
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tion  of  all  or  several  of  the  counts  or  breaches,  and  need  not  distinguish 
liow  much  is  applied  to  each  breach  ;  Marshall  v.  Whiteside,  1  M.  &  W. 
188  ;  Jourdain  v.  Johnson,  2  C.  M.  &  R-  564;  1  Gale,  312.  Where  the 
money  is  paid  into  Court  upon  part  only  of  the  declaration,  the  plea  be- 
gins, "  And  as  to  the  said  breach  of  covenant  fast  above  assigned,"  or 
"  as  to  the  said  breach  of  covenant  in  this,  to  wit,  that  [S^'c.  stating  the 
part  admitted]  the  defendant  saith"  [^c-]  i  and  the  plea  should  state  that 
the  plaintiff  has  not  sustained  damages  to  a  greater  amount  than  [(Sfc] 
in  respect  of  the  causes  of  action,  *'as  to  the  breach  of  covenant  in  the 
introductory  part  of  this  plea  mentioned,"  &c.  Money  may  be  paid  into 
Court  in  covenant  either  for  non-payment  of  money,  or  for  not  perform- 
ing any  act  [c^-c],  in  respect  of  which  general  damages  are  claimad  ;  see 
3  &  4  Will.  4,  c.  42,  s.  21,  ante,  369,  note  (z).  But  Avhere  the  covenant  is 
for  a  different  act  than  for  the  payment  of  money,  a  summons  for  leave  to 
pay  money  into  Court  is  necessary,  even  though  there  be  no  other  plea 
than  that  of  payment  into  Court.  Id.] 


PERFORMANCE,  (r) 


And  the   defendant,   by ,  his   attorney,    as   to    the   said   supposed 

breach  of  covenant^?-5^  above  assigned,  saith,  that  he  did  [<^-c.  here  show 
performance  in  the  words  of  the  covenant],  in  pursuance  of  the  said  cove- 
nant of  him  the  defendant ;  and  of  this  the  defendant  puts  himself  upon 
the  country,  &c. 


RELEASE. 


[See  Form,  ante  374,  which  will  apply  in  covenant,  except  that  it 
should  be  stated,  that  "  after  the  making  of  the  said  indenture,  and  com- 
mitting the  said  breaches  of  covenant,"  and  before,  &c.] 


tSET-OFF. 


[A  plea  of  set-off  cannot  be  pleatded  in  covenant,  unless  the  breach  as- 
signed is  the  non-payment  of  money  by  the  defendant  to  the  plaintiff.  The 

(7-)  JVoji  infrcgit  conventionem  is  a  bad     mance,    or  in   confession    and   avoidance, 
plea  on    demurrer;    and   riejis   en   arrere    must  be  special,  concluding  with  a  verilica- 
cannot  be  pleaded  in  covenant ;  ante,  483.     tion  ;  see  Pleas  in  Actions  on  Leases,  ante, 
As  to  pleas  of  performance   by  paijment,     tit.  "  Leases." 
see  ante,  489.     Pleas  in  excuse  of  perfor- 
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form  is  similar  to  that  in  assumpsit,  ante,  387,  except  that  it  should  be  al- 
leged that  the  debt  to  the  defendant  "  exceeds  the  damages  sustained  by 
the  plaintiff  by  reason  of  the  said  breaches  of  covenant  in  the  declaration  as- 
signed, and  all  damages  sustained  by  the  plaintiff  by  reason  of  the  com- 
mitting thereof."] 


TENDER. 


[In  the  case  of  a  covenant  to  pay  money  on  a  particular  day,  it  seems 
that  a  tender  after  the  day  cannot  be  sustained  ;  see  Poole  v.  Turnbridge, 
2  M.  &  W.  223  ;  per  Parke,  B.  id.  225,  226 ;  sed  vide  Johnson  v.  Clay,  7 
Taunt.  486 ;  1  Moor,  200,  S.  C  ;  Tidd,  N.  P.  357 ;  3  Chit.  PI.  6th  ed. 
909.     See  forms  in  assumpsit,  ante,  396,  398.] 
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1 .   Common  Form  of  Declaration  in  Detinue. 

Commencement  as  ante,  1,  2,   Form  1.      The  venue  is  transitori/.]     For 

that  whereas  the  plaintiff  heretofore,  to  wit,  on  the day  of  ,  a. 

D. ,  [ani/  day  before  icrit  issued,]   clehvered  to   the  defendant  certain 

goods  and   chattels,  [or   "  deeds   and  writings,"]   to  wit, 
said   plaintiff,  of  great  value,  to  wit,  of  the  value  of  £— 


— ,  (6)  of  the 
-,  (c)  to  be  re- 


delivered by  the  defendant  to  the  plaintiff  when  the  defendant  should  be 
thereunto  requested,  {d)  Yet  the  defendant,  although  afterwards,  to  wit, 
on  the  day  and   year  aforesaid,   requested  by  the  plaintiff  so  to  do,  hath 


(a)  In  this  form  of  action  the  plaintiff 
claims  the  specific  recovery  of  goods  and 
chattels,  or  deeds,  or  writings,  detained 
from  him  by  the  defendant,  with  damages 
for  the  detention.  Form,  Step.  3d  ed.  38  ; 
2  Chit.  PI.  6th  ed.  399 ;  Special  Form,  At- 
kinson V.  Baker,  4  Taunt.  R.  229.  See  3 
Bla.  C.  146,  152;  Co.  Lit.  296  b  ;  1  Chit. 
PI.  5th  ed.  137,  6th  ed.  121  ;  Step.  3d  ed. 
16;  2  Stark.  Ev.  tit.  "Detinue,"  280; 
Selw.  N.  P.  tit.  "Detinue."  This  action 
lies  for  a  wrongful  detention,  whether  the 
taking  were  in  the  first  instance  lawful  or 
wrongful.  Id.  In  trover,  damages  (only) 
for  a  conversion  are  claimed  and  recovera- 
ble, and  the  goods  themselves  cannot  be 
obtained  :  in  detinue  the  plaintiff  claims 
and  is  entitled,  if  he  establish  his  case,  to 
recover  the  goods  in  specie,  if  they  can  be 
had.  The  judgment  is,  in  effect,  that  he 
recover  the  goods  if  they  can  be  obtained 
from  the  defendant  by  the  sheriff,  and  a 
certain  sum  assessed  by  tlie  jury  for  dam- 
ages for  the  detention  ;  and  if  the  goods 
cannot  be  had,  then  a  certain  sum  assessed 
by  the  jury  as  tiieir  value,  besides  the 
damages  for  detention,  with  costs.  There- 
fore, in  case  the  plaintiff  is  anxious  to  get 
possession  of  the  identical  goods  or  deeds 
claimed,  detinue  is  a  better  form  of  action 
than  trover.  The  jury  must  assess  the 
value  of  each  of  the  goods,  Sec.  separately, 
because  some  of  tiiem  may  be  forth-com- 
ing, others  not,  when  execution  issues; 
and  if  the  jury  omit  to  do  this,  the  error 
cannot  be  corrected  by  a  writ  of  inquiry; 
Fawly  V.  Holly,  2  Bla.  R.  854  ;  Anderson 
v.  Passman,  7  C.  &  P.  193,  Coleridge,  J. 
la  detinue  for  several  things,  the  Court 


would  not  on  motion  assess  the  damages 
as  to  one  article,  and  strike  it  out  of  the 
declaration  on  its  being  delivered  up  to  the 
plaintiff;  Phillips  v.  Hay  ward,  1  H.  &  W. 
108;  3  Dowl.  P.  C.  362,  S.  C.  Detinue, 
instead  of  trover,  is  the  usual  form  of  ac- 
tion, where  the  plaintiff  has,  in  addition, 
a  money  claim  against  the  defendant, 
which  can  be  made  the  subject  of  an  ac- 
tion of  debt ;  because  a  demand  in  debt 
and  another  in  detinue  may  be  joined  in 
one  action,  and  thus  in  the  same  declara- 
tion the  two  claims  can  be  united ;  see 
Form  2. 

(6)  The  goods,  «&c.  are  usually  described 
as  in  trover;  see  post,  "Trover."  It  is 
said  more  certainty  is  required  in  the  des-- 
cription  of  the  goods  in  detinue  than  in 
trover ;  2  Saund.  74  b  ;  Co.  Lit.  286  b. 
The  date  of  a  deed  need  not  be  mention- 
ed;  Alcorn  v.  Westbrook,  1  VVils.  116. 

(c)  A  sum  amply  sufficient  to  cover  the 
highest  possible  value.  Although  several 
articles  be  claimed,  the  value  of  the  whole 
may  be  stated  in  the  above  form  ;  Pawly  v. 
Holly,  2  Bla.  R.  853.  But  the  jury  must 
assess  the  value  of  each  separately  ;  supra, 
note  («). 

{d)  Sometimes  a  fictitious  loss  and  find- 
ing are  laid  as  in  trover;  see  2  Chit.  PI. 
6th  ed.  399.  The  above  form  suffices, 
though  there  were  a  special  bailment ;  2 
Stark.  Ev.  2d  ed.  280,  note  {g).  The  sup- 
posed delivery  or  bailment  to  the  defend- 
ant cannot  be  traversed  by  plea;  see  Gled- 
stane  v.  Hewitt,  1  C.  «fe  J.  565  ;  1  Tyr. 
445  ;  1  Price,  P.  C.  71  ;  Walker  v.  Jones. 
2  C.  «&  M.  672;  4  Tyr.  915,  S.  C. 


493  a  DETINUE— DECLARATIONS  IN. 

not  as  yet  delivered  the  said  goods  and  chattels,  or  either  of  them,  or  any 
part  thereof,  to  the  plaintiff,  but  the  defendant  hath  wholly  neglected  and 
refused  so  to   do,  and  hath   detained,  and  still  unjiKtly  detains^  the  same 

from  tlie  plaintiff;  To  the  damage  tof  the   plaintiff  of  £ ,  [lay  a  sum 

equal  to  the  full  value  of  the  goods,  and  all  dunnages  for  detention,}  and  there- 
fore he  brings  his  suit,  &c. 


2.  Declaration  in  Debt  and  Detinue,  (e) 

Commencement  as  pointed  out,  ante,  1,  2,  Form  1.]  For  that  whereas 
the  defendant,  on  [4*c.],  was  indebted  [<$'C.  here  proceed  with  the  count  or 
counts  in  debt,  as  usual,  to  the  end,  omitting  the  words  "  to  the  damage," 
^c.  and  then  proceed  thus ;]  And  whereas,  also,  \_adding  the  count  in  deti- 
nue and,  concluding  "  to  the  damage,"  ^-c.  as  supra.^ 

(e)  See  supra,  note  (a) ;  2  Sannd.  117  b. 
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1 .  Plea  of  Non-detinef.  (a) 

The  defendant,  by ,  his  attorney,  saith,  that  he  doth  not  detain  the 

said  goods  and  chattels  [or  "  deeds  and  writings,"  as  the  case  may  he,]  or 
either  of  them,  or  any  part  thereof,  in  manner  and  form  as  the  plaintiff 
hath  above  complained  against  him  ;  and  of  this  the  defendant  puts  him- 
self upon  the  country,  &c. 


2.  Denial  that  the  Goods  are  the  Plaintiff^s  Goods,  (b) 

The  defendant,  by  ,  his   attorney,  saith,  that  the    said   goods  and 

chattels,  [or  "  deeds  and  writings,"]  in  the  declaration  mentioned,  were 
not,  nor  are  they,  nor  was,  nor  is  either  of  them,  or  any  part  thereof,  the 
goods  and  chattels  of  the  plaintiff,  [if  the  plaintiff  declare  as  assignee  of 
a  hankrupt,  or  as  executor,  6fC,  add  "  as  assignee,"  or  "  as  executor,"  S^c. 
as  aforesaid;  if  the  declaration  he,  "was  possessed  as  of  his  own  proper- 
ty," traverse  accordingly  ;]  as  in  the  said  declaration  alleged,  and  of  this 
the  defendant  puts  himself  upon  the  covmtry,  &lc. 


(a)  Com.  Dig.  Tleader,  2  &  3 ;  7  Wentw. 
637,647;  proof  thereon,!  Chit.  PI.  6th 
ed.  122,  123;  2  Stark.  Ev.tit.  '■'  Detinue." 
Plaintiff  must  prove  the  goods  were  in  the 
possession  of  the  defendant  or  his  agent 
for  him  ;  id. ;  Anderson  v.  Passman,  7  C. 
«&  P.  193.  By  tile  new  rules  on  pleading, 
"  the  plea  of  non-detinet  shall  operate  as 
a  denial  of  the  detention  of  the  goods  by 
the^defendant,  but  not  of  the  plaintiff's 
property  therein  ;  and  no  other  defence 
than  such  denial  shall  be  admissible  under 
that  plea."  A  lien  must  be  pleaded  spe- 
cially in  detinue.  This  was  considered 
necessary  even  before  the  new  Rules  ;  See 
Phillips  V.  Robinson,  4  Bing.  106,  112;  1 
Chit.  PI.  6th  ed.  483.  A  claim  of  lien  ad- 
mits a  detention  in  fact,  but  it  has  been 
doubted  whether  it  admits  a  conversion; 
see  "  Trover,  Pleas  in."     We    have  seen 


that  the  su^^oseA  finding  by,  or  bailment  or 
delivery  to,  the  defendant,  cannot  be  tra- 
versed by  plea;  see  ante,  492,  note  (d). 
The  pleas  in  trover  in  general  apply  in 
detinue,  which  is  a  form  of  action  not  ve- 
ry frequently  used. 

(b)  :>ee  supra,  note  (a).  See  the  notes 
on  tlie  form  of  plea  in  Trover,  traversing 
the  plaintiff 's  property  in  the  goods,  which 
equally  apply  to  the  above  form  in  detinue. 
What  property  the  plaintiff  must  have  to 
maintain  detinue,  1  Chit.  PI.  6th  ed.  122. 
He  must  show  a  right  to  have  the  goods 
delivered  to  him;  Land  r.  North,  4  Dougl. 
266. 

The  legal  owner  of  an  estate  is  in  gene- 
ral entitled  to,  and  the  party  to  sue  for, 
the  detention  of  the  litle  deeds;  see  Phil- 
lips t).  Robinson,  4  Bing.  106;  12  Moor, 
308  ;  Lightfoot  v.  Keane,  1  M.  «fe  W.  745. 
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3.  Special  Plea  justifying  the  Detention,  on  the  ground  that 
Defendant  has  a  Lien,  ^c. 

[In  detinue  a  lien  or  other  defence  in  confession  and  avoidance  must  be 
pleaded  specially ;  infra,  note  (a).  See  the  forms  in  Trover,  under  the 
head  of  "  Lien,"  &c.  The  foi'm  in  detinue  is  similar,  except  that  the  plea 
fin  detinue  concludes,  after  showing  the  matter  of  justification :  "  Where- 
fore the  defendant  hath  detained,  and  still  doth  detain,  the  said  goods  and 
chattels,  as  he  lawfully  might  and  may  for  the  cause  aforesaid,  being  the 
detention  in  the  declaration  mentioned;  andthis"  [<^c.]  Pleas  of  lien  on 
title  deeds,  Lightfoot  v.  Keane,  1  M.  &  W.  745.  Plea  that  a  note  was 
deposited  as  a  security  upon  a  loan,  Gledstane  v.  Hewitt,  1  C.  «fe  J.  565 ; 
1  Tyr.  445,  S.  C.  The  plea  may  show,  and  justify  by  virtue  of,  a  bail- 
ment  difi'erent  from  that  laid  in  the  declaration,  id.  Tidd,  N.  P.  364,  365. 
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AGENTS. 


[We  have  seen  that  Case  may  he  niaintai)ied  in   various   cases  of  inju- 
ries resulting   from   the   breach  of  an   imphed  contract,    where   the   act 


(u)  As  to  the  origin,  history  and  appli- 
cability of  tiiis  form  of  action,  see  3  Bla. 
C.  51  ;  3  Wood.  V.  L.  168  :  3  Reeves,  80, 
243,  391;  4th  ed.  430;  Steph.  3d  ed.  7, 
17;  1  Chit.  PI.  5th  ed.  107,  151  to  166; 
6th  ed.  132  to  145 ;  Selw.  N.  P.  tit.  "  Con- 
sequential Damages."  An  action  on  the 
case  is  tiie  proper  form  of  remedy  to  re- 
cover damages  for  certain  xorongs  or  torts 
committed  in  reference  either,  1st,  to  the 
•person;  2d,  the  relative  rights;  3d,  the 
goods  or  jiersonal  property  ;  or  4th,  the 
real  property,  of  individuals.  It  is  ranked 
amongst  actions  ex  delicto. 

1st.  For  direct  or  immediate  injuries  to 
the  pe?'5o>i,  accompanied  hy  force,  commit- 
ted by  the  defendant;  as  for  an  assault 
and  false  imprisonment,  trespass  is  in  gene- 
ral the  remedy  ;  but  where  the  injury  is 
consequential  and  not  direct,  as  if  it  arise 
from  the  defendant  improperly  leaving  a 
carriage  in  a  highway,  or  from  his  keeping 
a  mischievous  animal,  case  is  the  remedy. 
Where  an  injury  to  the  person,  as  an  as- 
sault and  imprisonment,  &;c.  occurs  under 
process  of  law,  instigated  by  the  defend- 
ant, case  is  the  necessary  form  of  action 
for  the  malice  and  want  or  probable  cause, 
which  constitute  the  gravamen  or  injury, 
see  post,  "Malicious  Prosecutions."  In- 
juries to  the  health  by  the  neglect  of  me- 
dical men,  or  from  nuisances,  &,c.  or  to  the 
reputation  by  scandal,  cannot  be  said  to  be 
committed  with/o7-ce,  and  are  in  their  na- 
ture the  consequential  rather  than  the  im- 
mediate result  of  the  wrongful  act,  and 
are  therefore  the  subject  of  an  action  on 
the  case,  and  not  trespass. 

2d.  For  injuries  to  the  relative  rights  of 
persons,  as  the  rights  and  interests  of  hus- 
bands and  masters  in  regard  to  their  wives 
and  servants,  as  crim.  con.,  seduction  of 
servants,  &.c.  case  is  the  usual  remedy,  but 
trespass  also  lies  in  general  ;  see  post, 
'•  Husband  and  Wife,"  "  Master  and  Ser- 
vant." 

3d.  In  reference  to  wrongs  committed  to 
personal  property,  it  is  material  to  consider 
Vol.  II.  5 


the  nature  of  the  plaintifi  's  interest  or 
property  in  the  goods  or  personalty  af- 
fected. If  he  have  only  a  reversionary 
interest,  he  must  sue  in  case,  and  neither 
trover  nor  trespass  can  be  sustained.  But 
where  the  plaintifi'  was  entitled  to  the  im- 
mediate possession  of  the  goods  at  the 
time  of  the  injury  thereto,  he  may,  in 
general,  sue  in  case  or  trover;  though 
trespass  also  lies  at  the  option  of  the  plain- 
tiff where  the  tort  was  direct  and  accom- 
panied by  force,  and  the  plaintiff  was,  in 
fact,  or  law,  in  possession  of  the  goods. 
Case  is  in  some  instances  a  concurrent 
remedy  with  assumpsit  to  recover  damages 
resulting  from  a  breach  of  contract,  1  Chit. 
PI.  5lh  ed.  153,  &c.  6th  ed.  135;  as  against 
attorneys,  agents  or  bailees,  or  carriers, 
&c.  for  negligence  or  unskilfulness  under 
a  retainer,  or  bankers  who  refuse  impro- 
perly to  pay  a  customer's  check,  (Marzetti 
V.  Williams,  1  B.  &.  Ad.  415). 

"  Where  there  is  an  express  promise 
and  a  legal  obligation  results  from  it,  then 
the  plaintiff's  cause  of  action  is  most 
accurately  described  in  assumpsit,  in 
which  the  promise  is  stated  as  the  gist 
of  the  action.  But  where  from  a  given 
stale  of  facts  the  law  raises  a  legal 
obligation  to  do  a  particular  act,  and  there 
is  a  breach  of  that  obligation  and  a  conse- 
quential damage,  there,  although  assu77ip- 
sit  may  be  maintainable  upon  a  promise 
implied  by  law,  still  an  action  on  the  case 
founded  in  tort  is  the  more  proper  form  of 
action,  in  which  the  plaintiff,  in  his  dec- 
laration, states  the  facts  out  of  which  the 
legal  obligation  arises,  the  obligation  itself, 
the  breach  of  it,  and  the  damage  resulting 
from  that  breach  ;  per  Littledale,  J.,  Bur- 
nett V.  Lynch,  5  B.  &  C.  609 ;  8  D.  &  R . 
381,  S.C. 

In  cases  of  injuries  from  fraud,  wholly 
unconnected  with  contract,  case  is  the 
proper  remedy  ;  see  post,  "  Fraud."  For 
injuries  from  carelessness  or  unskilfulness 
in  driving  carriages  or  navigating  ships, 
case  lies  ;  and  it  is   the  necessary  remedy 
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coinplainecl  fof,  thougli  it  might  be  made  the  subject  of  an  action  on 
promises  (assi/mpsit),  is  in  its  nature  a  tort,  and  in  violation  of  a  legal 
obligation  created  by  a  given  state  of  facts,  see  ante,  496,  note  (a).  It 
lies  therefore  against  Agents,  at  the  suit  of  their  employers,  for  neglect 
or  unskilfuluess  in  the  execution  of  the  business  which  they  were  re- 
tained to  perform,  see  Samuel  v.  Judin,  {in  error),  6  East,  333  ;  Elsee  v. 
Gatward,  5  T.  R.  143.  The  forms  of  declaration  in  assumpsit,  47  to  57, 
will  assist  in  framing  a  declaration  in  case  against  an  agent.  Care  must 
be  taken  in  Case  not  to  charge  a  promise  or  imdertaking  to  use  due  care, 
&c.  see  Corbett  v.  Packington,  6  B.  &  C.  268.  The  declaration  should 
state  that  the  agent  "  before  and  at  the  time  of  the  committing  of  the 
grievances  hereinafter  mentioned  had  been  ajid  was  retained  to  [sell  and 
dispose  of  goods,  [^-c.  as  the  case  may  he,~\  for  reward,  [t^^c.]  and  there- 
upon it  became  and  was  the  duty  of  the  defendant  as  such  agent  to  use 
due  care,  [4'^-]]  Jct  the  defendant  not  regarding  his  duty,"  \^S^c.  laying 
the  breach  as  in  assumpsit.  See  forms  against  "  attornies,"  "bailees," 
post,  500,  502. 


where  the  defendant's  servant  had  at  the 
time  tlie  control  of  the  vehicle  or  ship  ; 
but  in  tlie  other  instances  trespass  for  the 
direct  force  and  immediate  injury  is  main- 
tainable. Cdsc  docs  not  lie  {"or  a  malicious 
injury  of  this  description;  Williams  v. 
Holland,  6  C.  &  P.  23  ;  10  Bing.  112,  S. 
C.  ;  3  M.  &,  S.  540,  S.  C.  For  irregular 
distresses  for  re?^i,  where  there  was  a 
right  to  distrain,  case  is  the  proper  reme- 
dy ;  see  title  "  Distresses,"  post.  It  is 
the  only  form  of  action  that  can  be  adop- 
ted for  the  infringement  of  a  patent,  the 
invasion  of  a  copyright,  and  escapes,  &c. 
by  sheriffs.  The  reader  is  referred  to 
the  precedents  for  information  in  regard 
to  the  numerous  otiier  instances  in  which 
the  form    of  action  is  maintainable. 

Case  also  lies  on  statutes  giving  a  right 
or  remedy  to  a  party  aggrieved.  And  in 
a  late  case  it  was  held  that  this  form  of 
action  may  be  supported  against  paving 
commissioners  who  neglect  to  pay  the 
plaintiff  a  sum  of  money,  contrar}?  to  their 
duty  under  an  act  of  parliament;  Cane  v. 
Chapman,  1  Nev.  &  P.  104. 

4th.  Case  lies  for  injuries  to  real  prop- 
erty corporeal ;  if  the  wrongful  act  be  not 
immediate  but  consequential,  as  for  dig- 
ging improperly  near  the  foundations  of 
the  plaintiff's  house,  &c.  whereby  the 
house  fell,  or  for  nuisances  by  noise, 
smells,  &c.  on  adjoining  property  ;  but  for 
a  direct  injury  with  force  ifjioii,  the  plain- 


tiff's land,  as  for  an  entry  thereon,  or  for 
trespasses  with  cattle,  &c.  trespass  is  the 
remedy.  Case  does  not  lie  for  injuries  to 
real  property  where  the  plaintiff's  title  is 
in  reversion,  and  he  had  neither  possession 
nor  a  possessory  title.  As  regards  inju- 
ries to  incorporeal  rights,  case  is  the  proper 
remedy,  and  trespass  cannot  be  supported  ; 
as  for  injuries  by  obstructing  ancient  lights, 
disturbing  the  plaintiff  in  the  enjoyment 
of  a  rigiit  of  common,  market,  water- 
course, way,  or  other  easement.  In  some 
instances  case  and  assumpsit  are  concur- 
rent remedies  for  injuries  to  premises  ;  as 
between  landlord  and  tenant,  on  the  im- 
plied promise  or  duty  of  the  latter  not  to 
commit  waste,  &c.  and  of  the  former  not 
to  disturb  the  ^tenant  in  his  possession  of 
the  property  ;  see  post,  "  Landlord  and 
Tenant." 

In  Case,  the  venue  is  transitory,  unless 
the  action  be  for  torts  or  nuisances  to  real 
property,  or  injuries  to  incorporeal  rights 
connected  therewith. 

As  to  the  mode  of  laying  the  venue,  see 
ante,  2,  note  (fZ). 

"  In  actions  of  tort  for  ?ij('s/'ert,sa7icc  seve- 
ral counts  for  the  sameinjury,  varying  the 
description  of  it,  !»re  not  to  be  allowed. 
In  the  like  actions  hv  nonfeasance,  severaX 
counts,  founded  on  varitd  statements  of  the 
same  duty,  are  not  to  be  allowed." — JVcm> 
Rules  071  PL 
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ANCIENT  WINDOWS  OR  LIGHTS. (i) 


I.  Declaration  for  Obstructing  Ancient  Lights  or  Privileged 

Windows. 

Commencrmcnt  as  ante,  1,   Form  I,  "In  an  action  on  the  case."      77ic 


{b)  An  action  is  maintainable  by  the 
tenant  in  possession.,  or  the  owner  of  the 
immediate  reversion  (Com.  Dig.  Action  on 
the  Case  for  a  Nuisance,  13.)  of  a  house  or 
other  building,  to  recover  damages  from 
the  erector,  (Rosweli  i'.  Prior,  12  Mod. 
636.)  or  occupier  (Payne  v.  Rogers,  2  11. 
Bl.  .350,)  of  any  building  which  obstructs 
tlie  light  from  liis  windows,  if  the  plaintiff 
can  prove  a  valid  grant  of  the  privilege,  or 
can  show  twenty  years  undisturbed  enjoy- 
ment of  tiic  light  by  the  occupiers  of  his 
house,  and  the  defendant  should  fail  to  es- 
tablish that  such  enjoyment  was  in  conse- 
quence of  some  deed  or  written  instru- 
ment, 2  &  3  Will.  IV.  c.  7J,  s.  3,  Chit, 
and  Hulme's  Col.  of  Statutes,  849;  Bul- 
ler's  N.  P.  and  Sclvv.  N.  P.;  Stark.  Ev. 
2d  edit,  tit  "  Windows  ;"  Harrison's  Ind. 
tit.  "Lights;"  1  Chit.  G.  P.  745. 

By  the  3d  section  of  2  &  oW.4,  "  when 
the  access  and  itse  of  light  to -and  for  any 
dwelling-house,  workshop  or  other  build- 
ing, shall  have  been  rtcZM«//?/ c/iyo?/ef/ there- 
with for  the  full  period  of  Uocntij  years 
without  interruption,  the  right  thereto  shall 
be  deemed  absolute  and  indefeasible,  any 
local  usage  or  custom  to  the  contrary  not- 
withstanding, unless  it  shall  appear  that 
the  same  was  enjoyed  by  some  consent  or 
agreement  expressly  made  or  given  for  that 
purpose  by  deed  or  writing."  (See  the  de- 
cisions on  the  2<i  section,  post,  "  Trespass," 
particularly  Bright  r.  Walker,  1  C.  M.  & 
R.  211 ;  4  iTyr.  502,  S.  C. ;  Tickle  v.  Brown, 
4  Ad.&.  E.  369;  6N.  &  M.  230,  S.C.  It 
is  observable  that  the  3d  section  does  not 
require  an  enjoyment  "  as  of  right,"  or 
under  a  "  claim  of  right  thereto.") 

By  the  4th  section,"  each  of  the  respec- 
tive periods  of  years  hereinbefore  men- 
tioned shall  be  deemed  and  taken  to  be 
the  period  next  before  'some  suit  or  action 
wherein  the  claim  or  matter,  to  which  such 
period  may  relate,  shall  have  been  or  shall 
be  brought  into  question  ;  and  no  act  or 
other  matter  shall  be  deemed  to  be  an  in- 
terruption within  the  meaning  of  this  stat- 
ute, unless  the  same  shall  have  been  or 
shall  be  acquiesced  in  for  one  year  after 
the  party  interrupted  shall  have  had  or 
shall  have  notice  thereof,  and  of  the  per- 
son making  or  authorizing  the  same  to  be 
made." 


By  the  5th  section,  "  in  all  actions  upon 
the  case,  and  other  pleadings,  wherein  the 
party  may  now  by  law  allege  liis  right 
generally,  without  averring  the  existence 
of  such  right  from  time  immemorial,  such 
general  allegation  shall  be  deemed  suffi- 
cient ;  and  if  the  same  shall  be  denied,  all 
and  every  the  matters  in  this  act  menlion- 
nnd  provided,  which  shall  be  applicable  to 
the  case,  shall  be  admissible  in  evidence  to 
sustain  or  rebut  such  allegation." 

The  7th  section  enacts,  that  where  the 
right  is  by  the  act  deemed  to  be  "  absolute 
and  indefeasible,"  {ride  sect.  2,  and  .^vpra, 
sect.  3,  as  to  light  enjoijedfor  twentij  years,) 
the  proviso,  or  exception,  as  to  infants,  &c. 
and  in  the  case  of  enjoyment  against  (en- 
ants  for.life  only,4X:c.  shall  nolbe  applicable. 
The  words  are  "  provided  also,  that  the 
time  during  which  any  person  otherwise 
capable  of  resisting  any  claim  to  any  of  the 
matters  before  mentioned,  shall  have  been 
or  shall  be  an  infant,  idiot,  non  compos 
meniis,  feme  covert,  or  tenant  for  life,  or 
during  which  any  action  or  suit  shall  have 
been  pending,  and  which  shall  have  been 
diligently  prosecuted  until  abated  by  the 
death  of  any  party  or  parties  thereto,  shall 
be  excluded  in  the  coiriputation  of  the 
periods  herein  before  mentioned,  except 
only  in  cases  where  the  right  or  claim  is 
hereby  declared  to  be  absolute  and  inde- 
feasible." 

A  party  entitled  to  the  enjoyment  of  an- 
cient lights,  will  be  deemed  to  have  aban- 
doned his  privilege  if  he  suffer  the  windows 
to  be  permanently  blocked  up  for  twenty 
years;  Lawrence  v.  Obee,  3  Camp.  514  ; 
or  in  lieu  of  windows,  build  a  blank  wall, 
and  allow  it  to  remain  for  many  (seven- 
teen) years,  when  his  neighbor  erects  a 
house  ;  Moore  v.  Rawson,  3  B.  &.  C.  332. 
And  he  may  so  alter  the  mode  in  which 
he  has  been  allowed  to  enjoy  the  ease- 
ment as  to  lose  the  right  altogether  ;  and, 
therefore,  where  a  person  entitled  to  light 
through  certain  apertures  in  a  barn,  con- 
verted the  barn  into  a  malt-house  and  cut 
windows  where  the  apertures  iiad  been, 
it  was  decided  that  the  judge,  at  the  trial 
of  an  action  for  a  subsequent  obstruction, 
ought  not  to  have  rejected  evidence  offered 
to  show  that  the  mode  of  enjoying  the 
light  had  been  thus  altered  to*the  defend- 
ant's prejudice  ;  Garritt  v.  Sharp,  3  Ad.  & 
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venue  Us  local.}  For  that  whereas  the  plaintiff,  hefore  and  at  the  times  of 
the  committing  of  the  grievances  hereinafter  mentioned,  was,  and  thence 
hitherto  hath  been  and  still  is  possessed  of  a  certain  messuage  or  dwel- 
ling-house, (c)  twith  the  appurtenances,  situate  in  the  cotmty  aforesaid, 
in  which  said  messuage  or  dwelling  house,  during  all  the  time  aforesaid, 

there  of  right  were  and  still  of  right  (d)  ought  to  be  divers,  to  wit, (c) 

[ancient  (f)}  windows,  through  which  the  light  and  air,  during  all  the 
time  aforesaid,  ought  to  have  entered  and  still  of  right  ought  to  enter 
into  the  said  messuage  or  dwelling-house,  for  the  convenient  and  whole- 
some use,  occupation,  and  enjoyment  thereof;  *  yet  the  defendant  well 
knowing  the  premises,  but  intending  to  injure  the  said  plaintiff  in  this  be- 
half, heretofore,   to  wit,  on   the  day  of a.  d. ,  Avrongfully 

and  injuriously  erected  a  certain  wall  and  building  near  to  the  said  win- 
dows respectively,  and  there  wrongfully  and  injuriously  kept  and  con- 
tinued the  said  wall  and  building  for  a  long  time,  to  wit,  from  the' day 
and  year  aforesaid,  until  and  at  the  time  of  the  commencement  of  this 
suit;  by  means  of  which  several  ^jremises  the  light  and  air,  during  all  the 
times  aforesaid,  were  and  still  ar,e  hindered  and  prevented  from  coming 
and  entering  into  and  through  the   said  windows,  or  either  of  them,  into 


E.  325 ;  4  N.  &  M.  834  ;  1  H.  &  W.  224  ; 
Blanchard  v.  Bridges,  5  N.  &  M.  567. 
But  where  no  injury  is  occasioned  to  a 
neigiibor,  a  window  maybe  enlarged  with- 
out losing  the  right  to  its  original  quantity 
of  light ;  Chandler  v.  Thompson,  3  Camp. 
80.  Case  lies  for  darkening  ancient  lights, 
although  the  building  by  which  they  were 
darkened  was  erected  under  the  provisions 
of  the  building  act,  14  Geo.  III.  c.  78,  s. 
43,  and  the  action  was  not  commenced 
within  the  time  prescribed  by  that  act, 
and  no  notice  of  action  given  ;  Wells  v. 
Ody,  1  M.  &  W.  452;  7  C.  &  P.  410. 
For  however  short  a  period  liglit  may  have 
been  enjoyed,  a  vendor,  lessor,  or  one 
claiming  under  him,  cannot  obstruct  the 
light  of  a  building  in  the  possession  of  his 
vendee,  lessee,  or  one  claiming  under 
either  of  them,  where  the  window  through 
which  such  light  has  access,  existed  at  the 
lime  of  the  sale  or  demise,  for  this  would 
be  in  derogation  of  his  own  grant,  Palmer 
V.  Fletcher,  1  Lev.  122;  Compton  v. 
Richards,  1  Price,  27;  Swansborough  t'. 
Coventry,  9  Bing.  305  ;  nor  can  a  tenant 
obstruct  tlic  light  of  a  house  (adjoining  to 
the  land  he  rents,  and  in  the  possession  of 
his  landlord,  &,c.)  enjoyed  at  the  time  of 
the  execution  of  his  lease ;  Riviere  v. 
Brown,  1  R.  &.  Mo.  24.  As  to  licences  to 
open  windows,  see  Bridges  i'.  Blanchard, 
3  N.  &  M.  6!ll  ;  1  Ad.  &,  E.  536;  Blan- 
chard V.  Bridges,  5  N.  &  M.  567.  If  the 
obstruction  be  continued,  a  second  action 
may  be  bought  even  by  a  reversioner ; 
Shadvvelli!.  Hutchinson,  2  B.  &  Adol.  97. 

[1499] 


No  diminution  of  light  is  a  sufficient  cause 
of  action,  unless  it  render  the  building  less 
fit  for  the  purjjoses  for  which  it  was  before 
used;  Parker  v.  Smith,  5  C.  &  P.  438 ; 
Back  V.  Stacey,  2  C.  &  P.  465;  JVIartin  v. 
Gabb,  1  Camp.  322;  4  Esp.  R.  69.  It  is 
not  sufficient  that  a  ray  or  two  of  light 
should  be  obsiructed.  The  question  is, 
whether  in  consequence  of  the  obstruc- 
tion, the  plaintiff  has  less  light  than  be- 
fore, to  such  a  degree  as  fo  injure  his  pro- 
perty in  point  of  value  or  occupation  ; 
Pringle  v.  Wernham,  7  C.  &  P.  377; 
Wells  t;.  Ody,  7  C.  &  P.  410. 

(c)  Or  "  workshop"  or  "  malt-house," 
&,"€.  as  t/ie  case  may  be.  Where  the  decla- 
ration in  case  for  injuring  a  house,  stated 
that  tlio  plaintiff  was  possessed  of  a 
"  messuage,"  and  the  proof  showed  that 
he  was  possessed  of  and  entitled  to  part 
only  of  a  house,  viz.,  certain  rooms  there- 
in :  held,  that  the  variance  was  immateri- 
al ;  Fenn  v.  Grafton,  2  Bing  N.  C.  617  ; 
3  Scott,  56,  S.  C.  ;  see  further  ante,  469, 
note  (o). 

(rf)  This  general  statement  of  the  right 
was  sufficient  at  common  law,  in  Case  by 
the  party  entitled,  against  a  wrongdoer, 
and  is  expressly  sanctioned  by  the  statute 
2  «&  3  W.  4,  c.  71,  s.  5  ;  see  supra,  note  (b). 

(e)  It  is  not  a  material  variance  to  state 
a  greater  number  than  there  are  in  fact — 
state  enough. 

(/)  The  word  ancient  is  unnecessary, 
and  where  the  right  exists  by  deed  or 
agreement  it  is  not  strictly  correct;  Comp- 
ton V.  Richards,  1  Price,  27. 
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the  said  messuage  or  dwelling-house  ;  and  the  same  hath  therehy  heen 
rendered  and  is  dark,  close,  uncomfortahle,  unwholesome,  and  unfit  for 
habitation,  and  the  plaintifl  hath  been  and  is  greatly  annoyed  and  incom- 
moded in  the  use,  possession,  and  enjoyment  of  his  said  messuage  or  dwel- 
ling-house with  the  appurtenances,  and  the  same  hath  been  and  is  much 
deteriorated  in  value  ;  and  also  by  means  of  the  premises  the  plaintiff  fiath 

necessarily  incurred  divers   expenses,  to  wit,  to  the  amount  of  ^ ,  in 

obtaining  light  in  his  said  messuage  or  dwelling-house  through  and  by 
means  of  other  windows  by  him  opened  for  that  purpose  and  incidental 
thereto,  and  Avas  and  is  otherwise  injured. 


2.  For  continuing  an  Obstruction  erected  by  another  Person. 

Proceed  as  in  the  last  form  to  the  asterisk.^  And  whereas  before  and  at 
the  time  of  the  committing  by  the  defendant  of  the  grievances  hereinafter 
mentioned,  a  certain  wall  and  building  had  been  and  was  wrongfully 
erected  and  stood  in  and  upon  a  certain  close  near  to  the  said  windows, 
and  wrongfully  obstructed  the  light  and  air  from  entering  through  the 
same  into  the  said  messuage  or  dwelling-house,  of  all  vvhicli  the  defen- 
dant, before  the  commencement  of  this  suit,  to  wit,  on  \^''c.]  had  notice  ; 
yet  the  defendant  intending  to  injure  the  plaintiff  in  this  behalf,  after- 
wards and  before  the  tcommencement  of  this^suit,  to  wit,  on  the  day  and 
year  last  aforesaid,  and  from  thence  for  a  long  time,  to  Avit,  from  thence 
until  and  at  the  time  of  commencement  of  this  suit,  wrongfully  and  inju- 
riously kept  and  continued  in  and  upon  the  said  close,  and  near  to  the 
said  windows  as  aforesaid,  the  said  wall  and  building  so  there  erected 
and  standing  as  aforesaid,  although  the  defendant,  being  the  occupier  of 
the  said  close,  Avas,  to  wit,  on  the  said  day  of a.  d.  ,  re- 
quested (g)  by  the  plaintiff  to  remove  the  said  obstruction  ;  and  by  reason 
of  the  defendant  keeping  and  continuing  the  said  Avail  and  building  as 
aforesaid,  the  light  and  air  during  all  the  time  he  so  kept  and  continued 
the  same  were  and  are  hindered,  [S^'c  conducling  as  in  the  preceding  form ^ 


ANIMALS. 


See  "  Mischievotis  Animals." 


(o)    See    Brent    v.    Haddon,    Cro.   .Tac.     Sahiion  i).  Bensley,  R.  *- M.  189 ;   3  Chit. 
5.05;  Penruddock's    case,  5  Co.    R.    100;     PI.  6tli  ed.  541,  note  (0- 
Winsinore  v.   G'reenbaiik,  Willes'  R.  583  ; 

[foOO] 
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ATTORNIES. 


1 


Declaration  in  Case  against  an  Attorney  for  Neglect,  &fC. 


[^Observations. — We  have  seen  that  either  Assumpsit  or  Case  may  be 
brought  against  an  attorney  for  carelessness  or  unskilfuhiess  to  his  ch- 
eat's prejudice,  and  in  violation  of  the  implied  promise  or -duty  created 
by  the  retainer  of  the  attorney  in  his  professional  capacity  ;  see  ante  6, 
note  (A),  and  the  observations  on  the  form  of  a  declaration  in  case  against 
an  agent,  ante,  496.  Where  case  is  adopted  against  an  attorney  for  neg- 
lect, &.C.  the  forms  in  assumpsit,  ante,  62  to  68,  may  be  readily  applied, 
by  alleging  that  "  whereas  before  the  coiTimitting  of  the  grievances  here- 
inafter mentioned,  to  wit,  on,  [(Sj-c]  the  ^Imxiti^  had  [instead  o/"  "  in 
■consideration  that  he  had"]  retained  and  employed  the  defendant  as  an 
attorney,  [4*0.]  to,  [^.^c]  for  reward,  [4*^^]"  and  by  omitim^  the  promise 
and  alleging  instead,  "  and  thereupon  it  became  and  was  the  defendant's 
duty  as  such  attorney,  to  use  due  and  proper  care,  [^'c.  assigning  the  duty 
in  the  terms  of  the  promise  in  the  forms  refrred  to ;'[  yet  \_Spc.'\  not  regard- 
ing his  duty,''''  \_^c.  laying  the  injury  as  in  assumpsit.^  See  the  Forms  2 
Chit.  PI.  5th  ed.  669  ;  6th  ed.  468  to  472  ;  Kemp  v.  Uurt,  4  B.  &  Ad. 
424.  See  Form  in  case  against  an  attorney  for  negligently  conducting  a 
suit  in  chancery,  commenced  before  he  was  retained,  whereby  the  bill 
was  dismissed,  &.C.,  Frankland  v.  Cole,  2  C.  «Sz>  J.  590;  and  a  Form  in 
case  for  negligently  suffering  judgment  by  default  in  an  action  he  was 
employed  by  plaintiff  to  defend,  Godefroy  v.  Jay,  7  Bing.  413  ;  5  M.  & 
P.  284,  S.  C.  Declaration  against  an  attorney,  by  his  client,  for  disclos- 
ing to  fa  third  person  a  defect  in  the  client's  title  to  an  estate,  Taylor  v. 
Blacklow,  3  Scott,  614 ;  3  Bing.  N.  C.  235 ;  against  a  person,  who  was 
plaintiff  in  a  former  action,  and  his  attorney,  for  not  releasing  the  plain- 
tiff (formerly  defendant)  out  of  prison  after  satisfaction  of  debt  and  costs, 
Crozer  v.  Pilling  and  another,  6  D.  «fc  R.  129  ;  4  B.  &  C.  26,  S.  C.  ; 
same  Form  2  Chit.  PI.  6th  ed.  409.] 


2.  Declaration  in  Case  against  an  Attorney  for  wrongfully,  as  such, 
bi'inging  an  Action  against  a  third  Person  in  Plaintiff's  Name, 
ivlierehy  the  latter  incurred  Costs  of  Discontinuance,  (h) 

For  that  whereas  heretofore,  to  wit,  on  [<^c.],  the  defendant,  then  and 
still  being  an  attorney  of  the  Court  of,  our  lady  the  queen,  before  the 
queen  herself  at  Westminster,  contriving  and  intending  to  injure  the 
plaintiff,    wrongfully  and  injuriously,  without   the  consent,  .authority,  or 


(k)  See  Chit.  Arch.  929,  930. 
[t501] 
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retainer  of  the  plaintiff",  and  without  any  just  or  reasonable  cause  in  that 
behalf,  caused  to  be  issued  a  writ  of  summons  in  an  action  on  promises 
out  of  the  last  mentioned  Court  against  one  E.  F,,  in  the  name  and  on 
the  behalf  of  the  said  A.  B.  as  the  plaintifTin  such  action,  for  the  recove- 
ry of  a  sum  alleged  to  be  due  to  the  plaintiflT,  and  under  the  color  and 
pretoice  that  he  the  defendant  was  the  attorney  of  and  for  the  plaintiff  in 
that  behalf;  and  the  plaintiff  further  says,  that  such  proceedings  were 
thereupon  wrongfully  and  injuriously  had  in  the  said  action  against  the 
said  E.  F.  by  the  said  procurement  of  the  defendant,  and  without  the 
leave  or  license,  authority  or  consent  of  the  plaintiff,  and  without  any  just 
or  reasonable  cause,  that  afterwards,  to  wit,  on  [c^-c],  a  certain  rule  or 
order  was  made  in  and  by  the  said  last-mentioned  Court  in  the  said  action, 
according  to  the  course  of  practice  of  the  same  Court,  whereby  it  was 
ordered  that  [sH  out  the  rule  to  discontinue]  ;  and  the  plaintiff  fiirther  says, 
that  such  further  proceedings  were  thereupon  had  in  the  last-mentioned 
action,  that  afterwards,  to  wit,  on  [^c]  the  said  costs  were  taxed  by  the 
proper  officer  of  the  last-mentioned  Court,  upon  and  by  virtue  of  the  last- 
mentioned   order,  at  a   large  sum  of  money,  to  wit,  £ ,  and    for  the 

recovery  thereof,  a  certain  writ  of  attachment  was  afterwards,  to  wit,  on 
[<5''^-]  issued  out  of  the  last-mentioned  Court,  at  the  instance  of  the  said 
E.  F.,  against  the  plaintiff;  and  the  plaintiff  was  thereupon  then  called 
upon,  and  forced  and  obliged  to  pay,  and  he  then  did  pay  a  large  sum  of 

money,    to  wit,  the  said   sum  of  £ to  the    said  E.  F.,   together  with 

another  large  sum  of  money,  to  wit,  £ for  his  costs  of  and  incidental 

to  the  said  writ  of  attachment ;  and  thereby  also  the  plaintiff  was  subject- 
ed to,  and  became  liable  to  pay,  and  incurred  and  sustained  divers  other 
large  expenses,  amounting  in  the  whole  to  a  large  sum  of  money,  to  wit, 

the  sum  of  £ ,  for  other  the  costs  of  the  said  E.  F.  in  the  said  action, 

and  the  further  sum  of  <£ ,  being  his  the  plaintiff's  costs  and  expenses 

on  occasion  thereof,  tand  in  endeavoring  to  defend  himself  in  the  premises 
and  incidental  thereto,  and  also  by  reason  of  the  premises  the  plaintiff' was 

and  is   otherwise   greatly  injured  ;    To  the   plaintiff's   damage  of  £ , 

and  therefore  he  brings  his  suit,  &c. 


BAILEES. 


[^Observations. — Case  or  assumpsit  may  be  maintained  against  a  bailee 
of  goods  for  neglect,  in  violation  of  his  implied  promise  or  duty.  See  ante, 
496,  note  (a),  and  the  observations  on  the  form  of  declaration  in  case 
against  an  agent  or  attorney,  ante,  496  and  500  ;  and  which  observations 
apply  to  the  form  in  case  against  bailees.  See  various  forms  in  assump- 
sit against   bailees,  ante,   72  to  75,    and  hirers  of  goods,  ante,  121,  which 

may  readily  be  applied,  by  charginsr  the  dutif  instead  of  the  promise;  see 

[to02] 
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observations,  ante,  497  and  500.  See  various  forms  in  case,  2  Chit.  PI. 
5tli  ed.  669  i  to  678;  6tli  ed.  474  to  479  ;  Williams  v.  East  India  Compa- 
ny, 3  East,  192;  Corbett  v.  Packington,  6  B.  &  C.  268.  Against  an  en- 
graver for  using  for  his  own  purposes  plates  engraved  by  him  for  plaintiff'; 
Murray  v.  Heath,  I  B.  &  Ad.  804.  Against  "Carriers"  and  "Waggon 
Office  Keepers,"  see  those  titles  post.  The  following  forms  may  be  use- 
ful.! 


1 .  Declaration  against  the  Hirer  of  certain  Carvings  let  to  hire  to  be 
publicly  exhibited,  for  not  taking  Care  of  them. 

For  that  whereas  heretofore,  to  wit,  on  [S^c]  the  plaintiff^,  at  the  request 
of  the  defendant,  let  to  hire,  and  caused  to  be  delivered  to  the  defendant, 
and  he  then  received  and  hired  of  the  plaintiff"  certain  goods  and  chattels, 
to  wit,  nine  carvings  in  wood  of  the  plaintiff'  of  great  value,  to  wit,  of  the 

value  of  £ ,   to  be   by  the  defendant  kept  and   exhibited  for  his  own 

profit  and  advantage,  either  in  England  or  elsewhere  as  he  might  think 

fit,  for  a  certain  time,  to  wit,  for  one  year  then  next  at  the  sum  of  £ 

payable  quarterly  from  the day  of  ,  a.  d.  ;  and  thereupon 

it  then  became  and  was  the  defendant's  duty  to  take  due  and  proper  care 
of  the  said  goods  and  chattels,  and  use  the  same  in  a  reasonable  and  prop- 
er manner  during  the  time  he  should  have  the  same  on  hire,  upon  the 
terms  and  for  the  time  aforesaid  ;  yet  the  defendant  not  regarding  his 
d\ity  in  that  behalf,  did  not  nor  would  take  due  and  proper  care  of  the 
said  goods  and  chattels,  or  use  the  same  in  a  reasonable  or  proper  manner 
during  the  said  time,  and  the  defendant  not  regarding  his  said  duty  and 
contriving  to  injure  the  plaintiff's,  afterwards  and  during  that  time,  to  wit, 
on  the  day  and  year  last  aforesaid,  and  on  divers  other  days  and  times 
after  that  day- and  before  the  commencement  of  this  suit,  wrongfully  took 
so  little  and  such  bad  care  of  the  said  goods  and  chattels,  and  used  the 
same  in  so  unreasonable  and  improper  a  manner,  and  conducted  himself 
so  carelessly,  negligently,  and  improperly  in  that  behalf,  tthat  by  reason 
of  the  several  premises  the  said  goods  and  chattels  then  became  and  were 
and  are  greatly  broken,  damaged,  destroyed,  and  injured,  and  much  de- 
teriorated in  value ;  and  the  plaintiff'  hath  been  deprived  of  divers  gains 
and  profits  which  he  otherwise  might  and  Avould  have  derived  there- 
from ;  To  the  plaintiff' 's   damage  of  £ — ,  and  therefore  he  brings  his 

suit,  &c. 


2.  By  the   Owner  of  Goods  left  in  the  Defendant^ s  House  by  his 
Consent,  for  suffering  them  to  be  distrained  and  sold  for  Rent  due 
from  defendant. 

For  that   whereas,  before  and   at   the   time   of  the   committing  of  the 

grievances  by  the  defendant  as  hereinafter  mentioned,  the  defendant  held 
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and  enjoyed  certain  rooms  and  apartments  as  tenant  tlicreof  to  one  E. 
F.,  at  and  nnder  a  certain  rent  to  be  \y,\ni  l)y  tlie  defendant  to  the  said  E. 
F.-  for  and  in  respect  of  the  defendant's  use  and  occupation  of  such 
rooms  and  apartments  ;  and  whereas  also,  whilst  the  defendant  was 
such  tenant  as  aforesaid  and  before  and  at  the  time  of  committing  of  the 
grievances  by  him  as  hereinafter  mentioned,  the  plaintiff  was  the  owner 
and  lawfully  possessed  as  of  his  own  property  of  divers  goods  and  chat- 
tels, to  wit,  [describe  them  as  in  trover,']  of  great  value,  to  wit,  of  the  value 

of  :£ ,  and   the  said   goods   and   chattels,    to   wit,  on  the day  of 

A.  D.  ,  were  in  the  said  rooms  and  apartments  by  and  with  the 

permission  and  consent  of  the  defendant,  to  be  kept  and  taken  care  of  by 
him  for  the  plaintiff,  [according  to  the  fact]  ;  and  thereupon  it  then  be- 
came and  ~vas  the  duty  of  the  defendant  so  long  as  he  continued  such 
tenant  to  the  said  E.  F.,  and  so  long  as  the  said  goods  and  chattels  were 
in  the  said  rooms  and  apartments  of  the  defendant,  by  and  "with  the  per- 
mission and  consent  of  the  defendant  as  aforesaid,  tc)  indcmjiify  and  save 
harmless  the  plaintiff  from  and  against  any  distress  upon  his  said  goods 
and  chattels  by  the  said  E.  F.  for  any  part  of  the  said  rent  which  might 
be  due  and  in  arrear  from  the  defendant  to  the  said  E.  F.,  and  from  and 
against  any  costs,  charges,  or  expenses  of  such  distress ;  and  although 
the  said  tenancy  of  the  defendant  to  the  said  E.  F.  continued  for  a  long 
time,  to  wit,  hitherto,  and  the  said  goods  and  chattels  of  the  plaintiff 
were,  to  wit,  on  the  day  and  year  aforesaid  in  the  said  rooms  and  apart- 
ments by  and  with  the  permission,  license,  and  consent  of  the  defendant ; 
and  although,  to  wit,  on  the  day  and  year  aforesaid,  a  large  sum  of  mo- 
ney, to  wit,  the  sum  of  .£ Avas  due  and  in  arrear   from  the  defendant 

to  the  said  E.  F.  for  the  use  and  occupation  of  the  said  rooms  and  apart- 
ments under  the  said  tenancy;  yet  the  defendant  nol  regarding  his  said 
duty,  but  contriving  and  wrongfully  intending  to  injure  and  defraud  the 
plaintiff,  did  not  nor  would  indemnify  or  save  harmless  the  plaintiff  from 
and  against  a  distress  upon  the  said  goods  and  chattels  by  the  said  E.  F. 
for  the  said  rent,  but  wholly  neglected  so  to  do;  and  by  reason  thereof 
during  the  said  tenancy,  to  wit,  on  the  day  and  year  aforesaid,  a  distress 
was  made  by  the  said  E.  F.  upon  the  said  tgoods  and  chattels  of  the 
plaintiff'  so  being  in  the  said  rooms  and    apartments  as  aforesaid,  for  the 

said  sum  of  £, so  due  and  in  arrear  from  the  defendant  to  the  said  E. 

F.  for  and  in  respect  of  the  said  rent  of  the  said  rooms  and  apartments 
as  aforesaid  ;  and  the  said  E.  F.,  at  the  expiration  of  five  days  from  the 
taking  such  distress,  to  wit,  on  [t^-c]'  ^^^^  ^^^^  disposed  of  the  said  goods 
and  chattels  of  the  plaintiff  for  the  said  arrears  of  rent,  and  the  costs, 
charges,  and  expenses  of  the  said  distress,  as  he  was  lawfully  entitled  to 
do  by  reason  of  the  said  rent  so  being  in  arrear  ;  whereby  and  by  means 
of  the  premises,  the  plaintiff  hath  wholly  lost  and  been  deprived  of  his 
said  goods  and  chattels,  and  hath  been  and  is  much  prejudiced,  injured, 
Vol.  I.  6  [1504] 
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and  damnified  ;  To  the   damage  of  the  plaintiff  of  £ ,  and  thereupon 

he  brinies  his  suit,  &.c. 


BANK  OF  ENGLAND— BANKERS. 


[See  the  foijn  of  a  declaration  against  the  Bank  of  England  for  not 
transferring  stock  to  the  plaintiff's  vendee,  and  pleas  thereto,  Stracey  v. 
The  Bank  of  England,  6  Bing.  754;  4  M.  iSt  P.  639,  S.  C. ;  Henly  v. 
Mayor  of  Lyme,  5  Bing.  91,  108  ;  Sutton  v.  Bank  of  England,  1  C.  & 
P.  193. 

Against  bankers  by  a  customer  for  not  paying  the  plaintiff's  check  in 
favor  of  a  third  person,  the  plaintifl'  being  a  customer  and  having  assets, 
Marzetti  v.  Williams,  1  B.  &  Ad.  415  ;  5  Tyr.  268  ;  Whittaker  v.  Bank 
of  England,  6  C.  &  P.  700.  Declaration  on  banker's  checks,  ante,  100, 
Forms  1,  2.] 


BOOKING-OFFICE-KEEPER. 


See  "  Waggon  Office-Keeper." 


CARELESSNESS. 


[See  "Agents,"  "Attornies,"  "Bailees,"  "Carriages,"  "Carriers," 
"  Landlord  and  Tenant,"  "  Master  and  Servant,"  "  Ships,"  "  Surgeons," 
"  Waggon  Oftice  Keeper." 

Case  for  so  negligently  constructing  a  hay-rick  on  defendant's  land, 
that  in  consequence  of  its  spontaneoiis  ignition  his  neighbor's  liou.se  wa.s 
burnt  down,  Vaughan  ?>.  Menlove,  3  Bing.  N.  C.  468.] 


CARRIAGES. 


Declaration  in  Case  against  the  Ownei^  of  a  Catriage  for  carelessly 
driving  it  against  the  Plaintiff's  Carriage,  ^c.  (i) 

For  that  whereas  the  plaintiff  before  and  at  the  time  of  the  committing 
tby  the  defendant  of  the   grievance  hereinafter  mentioned,  was   lawfully 

(i)  See  forms  Williams  r.  Holland,  ]0_C.  &  P.  501  ;  Croft  v.   Alison,  4  B.  «fe  Al. 
Bing.  11-2;  3  M.   «&  Scott,  540,  S.  C.  j  6    590;  Moreton  v.  Hardern,  4  B.«fe  C.  223; 
[t505] 
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possessed  {k)  of  a  certain  carriage,  to  wit,  [a  cart]  and  of  a  certain'liorse 
drawing  the  same,  in  wJiich  said  cart  the  plaintifl'  was  theji  riding  in  and 
along  a  certain  public  and  coininoji  highway,  [or  "  and  which  said  car- 
riage was  then  lawfully  in  a  certain  highway,"]  and  the  defendant  was 
then  230ssessed  of  a  certain  other  carriage,  to  wit,  [a  gig,]  and  of  a  cer- 
tain other  horse  drawing  the  same,  which  said  gig  and  horse  were  then 
under  the  care,  government,  and  direction  of  the  defendant,  [or  if  his 
servant  tocre  driving,  it  is  usually  {I)  alleged  "of  a  certain  then  servant  of 
the  defendant,"]  in  and  along  the  said  highway.  Nevertheless  the  de- 
fendant ["  by  his  said  servant,"  //"  the  fact  be  so,]  then  so  carelessly,  un- 
skilfully, and  improperly  drove,  governed,  and  directed,  lus  said  gig  and 
horse,  that  by  and  through  the  carelessness,  negligence,  unskilfulness, 
and  improper  conduct  of  the  defendant  ["  by  his  said  servant,"]  the  said 
gig  and  horse  of  the  defendant  then  ran  and  struck  with  great  force  and 
violence  upon  and  against  the  said  cai't  and  horse  of  the  plaintiff,  and 
thereby  then   crushed,  broke  to  pieces,  and   damaged  the  same  ;  and  the 


6D.  &R.  275,  S.  C;  2  Chit.  PI.  6  ed. 
493.  Tlie  action  may  be  in  trespass,  ua- 
less  the  defendant's  carriage  was  under 
the  care  of  liis  servant  at  the  time  the  in- 
jury was  inflicted,  in  which  event  the  ac- 
tion must  be  in  case  ;  1  Ciiit.  Pi.  6  ed.  131. 
The  latter  form  of  action  lies  although  the 
defendant  himself  were  driving,  and  the 
injury  were  forcible  and  immediate,  the 
negligence  or  unskilfulness  being  charged 
as  the  gravamen  ;  Wells  v.  Ody,  1  M.  <fe 
W.  4G2 ;  Aloreton  v.  Ilardern,  iihi  supra  ; 
Williams  v.  Holland,  6  C.  &.  P.  23;  10 
Bing.  112;  3  M.  &  Scot,  240,  S.  C.  But 
where  the  act  was  wilful  or  malicious, 
trespass  appears  to  be  the  proper  remedy. 
Where  the  defendant's  cart  was  under 
the  care  of  his  servant  it  was  decided  that 
the  defendant  was  responsible,  although 
the  servant  being  in  the  carriage  had,  at 
the  time  of  the  collision,  intrusted  the 
reins  to  a  stranger,  who  was  riding  with 
the  servant ;  Booth  v.  Mister,  7  C.  &  P. 
G6.  Liability  of  person  whose  name  is  on 
a  cart,  &c.  tiiough  not  the  owner;  Stables 
V.  Eley,  1  C.  &  P.  614.  It  has  been  held 
that  the  master  is  not  liable  if  the  collision 
were  occasioned  entirely  by  the  wilful, 
and  not  the  negligent  or  unskilful,  con- 
duct of  his  servant  ;  see  M'lNJanus  v. 
Crickett,  I  East,  106;  Croft  v.  Alison,  4 
B.  &  Al.  590.  Where  both  parties  plain- 
till'  and  defendant  are  equally  to  blame  no 
action  lies,  see  Williams  v.  Holland,  supra, 
and  post,  Picas.  The  circumstance  of  the 
law  of  the  road,  as-it  is  termed,  not  hav- 
ing been  observed,  is  it  seems  not  conclu- 
sive evidence  that  the  party  disregarding 
it  was  guilty  of  negligence  upon  the  occa- 
sion in  question,  but  it  will  furnish  pre- 
sumptive evidence  of  carelessness  against 
such  party,   where  it  does   not  clearly   ap- 


per  that  the  other  party  could  by  ordinary 
care  or  precaution  have  avoided  the  col- 
lision ;  Wordsworth  v.  Willan,  5  Esp.  I{. 
273  ;  Clay  r.  Wood,  id.  44  ;  Pluckwell  v. 
Wilson,  5  C.  &.  P.  375 ;  Wayde  v.  Carr,  2 
D.  &  R.  255  ;  Chaplin  v.  Hawes,  3  C.  i& 
P.  504  ;  Boss  v.  Litton,  5  C.  &  P.  407.  In 
Laugher  v.  Pointer,  5  B.  &  C.  547,  the 
Court  were  equally  divided  in  opinion  up- 
on the  question  whether  the  owner  of  a 
carriage,  who  had  hired  of  a  stable-keeper 
a  pair  of  horses  to  draw  it  for  the  day,  was 
liable  for  an  injury  oecasioned  by  the  neg- 
ligent driving  of  a  person  provided  by  the 
owner  of  the  horses  as  a  driver.  In  Brady 
V.  Giles,  1  Moo.  &  Rob.  494,  Lord  Abin- 
ger,  C.  B.  said  it  should  be  left  as  a  ques- 
tion of  fact  for  the  jury,  whether  the  driv- 
er was  at  the  time  acting  as  the  servant  of 
the  defendant  or  the  other  party. 

The  driver  is  a  competent  witness  for 
his  master  the  defendant  without  a  release, 
his  name  being  indorsed  on  tho  record  un- 
der 3  »&  4  W.  4,  c.  42;  Yeomans  v.  Lch 
2  M.  &  W.  419.  As  to  the  liability°of 
coacli-proprietors  to  their  passengers'  for 
carelessness,  and  forms,  see  Chitty,  jun 
Cont.  2  ed.  385,  386;  2  Chit.  PI.  6  ed.  456 
to  458  ;  Sharp  v.  Grey,  9  Bing.  457  ;  2  M. 
&  Scott,  620,  S.  C. ;  post,  507,  508. 

(A)  If  tho  plaintiff  had  let  the  carriage 
for  an  unexpired  term,  and  was  not  enti- 
tled to  possession  but  was  owner  in  revtr- 
sioii,  the  declaration  should  be  framed  ac- 
cordingly, see  post  "  Reversion." 

(0  But  under  an  allegation  that  defend- 
ant had  the  care  and  was  guilty  of  neg- 
lect, proof  that  his  servant  was  the  driver, 
•fcc.  would  be  admissible;  Erucher  r.  Fro- 
mont,  6  T.  R.  659;  M  .fthanus  v.  Crickett, 
1  East,  110.  (^ui  jucil  per  alium  facit 
per  se. 
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said  cart  of  the  plaintiff  thereby  then  became  and  was  rendered  of  little 
or  no  use  or  value  to  the  plaintiff,  and  the  tplaintiff  was  necessarily  sub- 
jected to   and   incurred   a   great   expense,  to  wit,  £ in  repairing  the 

said  cart,  and  was  deprived  of  the  use  thereof  for  a  long  time,  to  wit, 

months,  during  which  time   the  plaintiff  was  obliged  to  hire    another  cart 

at  a  great  expense,  to  wit,  £ ,  and  thereby  also  the  plaintiff  was  then 

cast  and  thrown  with  great  force  and  violence  from  and  out  of  the  said 
cart  to  and  upon  the  ground  there,  and  became  and  was  sick,  sore, 
[<^c.  state  illness   and  consequent   injury  and  expense   as  post,   508,  Form, 

3.]      To    the    plaintiff's    damage     of  £ ,    and   therefore    he    brings 

his  suit,  &c. 


CARRIERS. 


[See  in  general  as  to  liabilities,  &c.  ante,  94,  note  (p).  Against  coach 
and  waggon  office  keepers,  post  "  waggon  office  keepers."  Carriers  may 
be  sued  for  the  consequences  of  their  neglect  in  regard  to  the  carriage  or 
delivery  of  goods,  either  in  assiimpsit  or  case,  see  ante,  41)6,  note  (o),  and 
the  forms  in  assumpsit,  ante,  94  to  100.  The  leading  distinction  between 
the  forms  in  assumpsit  and  those  in  case  is,  that  in  assumpsit  a  promise  to 
perform  the  duty  required  by  the  express  or  implied  contract  of  the  par- 
ties must  be  laid  in  the  declaration :  in  case  the  declaration  must  not 
charge  a  promise,  but  after  stating  the  delivery  to  defendant  as  a  common 
carrier,  should  show  the  duty  imposed  on  him,  and  then  the  breach  may 
be  stated  as  in  assumpsit.  The  forms  in  assumpsit  may,  therefore,  be 
readily  applied  to  case  :  the  following  are  given  chiefly  to  illustrate  the 
distinction  alluded  to.] 


1 .  Declaration  in  Case  against  a  Common  Land  Carrie?'  on  his 
Common  Low  Liability  {m)  for  losing  Goods. 

For  that  whereas  heretofore,  to  Avit,  on  [c^'^'j  the  defendant  was  a  com- 
mon carrier  of  goods  for  hire,  to  wit,  from  A.  to  B.  and  the  plaintiff  then 
delivered  to  him  as  such   carrier,  and  he  then  received  from  the   plaintiff 

divers  goods,  to  wit,  [t^c]  of  great  value,  to   wit,  £ of  the  plaintiff, 

to  be  cari'ied  for  him  by  the  defendant  as  such  carrier,  from  A.  to  B. 
aforesaid  ;  and  at  B.  aforesaid  to  be  delivered  by  the  defendant  for  the 
plaintiff  for  regard  to  the  defendant,  and  it  then  became  the  defendant's 
duty  safely  and  securely  to  carry,  and  convey,  and  deliver  the  said  goods 


(m)   See  a7itc,  !>4,  Form  5,  and   id.  note  And  qu.  Whether  such  variance  is  amend- 

(p),  and  notes  tiiere  ;   Harris.  Ind.  tit  Car-  able  at  the  trial,  under   3  «&  4  W.  4,  c.  42, 

riers.     It  is  a   variance  to   declare   against  s.  24,  id.;  see  forms  of  declaration  in  case 

defendant  as  a  carrier  where  he  is  •dioharf-  against  a    carrier,  id.  and  2   Chit.  PI.  5  ed. 

inger,  engaging   only  to  forivard   goods  ;  651  ;  6  ed.  459. 
Parry  v.   Fairhurst,   2  C.  M.    &  R.    190. 
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as  aforesaid  :  yet  tlic  defciidaut  jieti;lecting  lii.s  said  duly  did  not  safely  or 
securely  carry  or  convey  the  said  goods  from  A.  to  B.  aforesaid  ;  nor  at 
B.  aforesaid  safely  or  securely  deliver  the  same  for  the  plaintiff";  but  then 
so  negligently  and  improperly  hchaved  and  conducted  himself  in  that  hc- 
half  that  by  and  tthrough  the  negligence,  carelessness,  and  defanll  of  ihe 
defendant  in  the  premises,  the  said  goods  then  became  and  were  and  are 

wholly  lost  to    the  plaintiff;    To  the   plaintiff's    damage  of  £ ,   and 

therefore  he  brings  his  suit,  «fcc. 


2.   Case  against  a  common  Land  Cai'rier  for  losing  Goods  by 

gross  Neglect. 

[This  applies  where  the  carrier  is  protected  by  the  Carriers' Act,  erccpt 
in  regard  to  gross  neglect,  see  ante,  94,  note  (p),  and  the  form  in  assumpsit, 
ante,  96,  Form  G.  That  form  may  readily  be  adapted  to  case  by  cliarging 
"  that  on,  «fec.  plaintiff:'  delivered,"  &c.  [omitting  "  in  consideration 
that,"]  "  and  thereupon  it  became  defendant's  duty,''''  instead  of  that  he 
'■'■  promised  io  take  due  care,"  &c.  "yet  defendant  not  regarding  his  du- 
ty,^'' &c.  It  is  reported  to  have  been  decided,  that  if  a  declaration  in 
case  against  coach  proprietors  for  an  injury  received  by  the  overturning 
of  a  coach,  state  it  was  their  duty  to  carry  the  plaintiff"  "  safely"  for  a 
certain  hire,  it  does  not  mean  to  carry  safely  at  all  events,  but  will  be 
supported  by  proof  of  the  want  of  due  care  ;  Harris  v.  Costar,  1  C.  &, 
P.  636,  Best  J.  ;  and  see  Smith  v.  Home,  2  Moore,  18  ;  8  Taunt.  144 ; 
Holt,  643,  S.  C.  But  scmble,  a  carrier  protected  by  the  act  is  more  prop- 
erly charged  with  a  duty  to  use  due  care,  and  breach  of  that  duty,  where 
the  action  is  for  gross  neglect  only.] 


3.   Case  against  a   Coach  Proprietor  for  negligently  driving  the 
Coach,  whereby  Plaintiff,  a  passenger,  was  injured,  {n) 

For  that  whereas  before  and  at  the  time  of  the  committing  of  the 
grievances  hereinafter  mentioned,  the  defendant  was  the  proprietor  of  a 
certain  common  stage-coach  used  by  him  in  carrying  passengers  from 
Oxford  to  Leamington  for  hire  and  reward  to  the  defendant,  and  the  de- 
fendant being  such  proprietor  heretofore,  to  wit,  on  [($•€.]  received  the 
plaintiff  upon  his  said  Crf:)ach  as  a  passenger,  to  be  carried  and  conveyed 
as  such  from  Oxford  aforesaid  to  Leamington  aforesaid  for  reward  to  the 
defendant  in  that  behalf,  and  by  reason  thereof  it  became  and  was  the 
defendant's  duty  to  use  due  care  in  causing  the  plaintiff  to  be  conveyed 
from  Oxford  aforesaid  to  Leamington  aforesaid,  as  such  passenger  by 
the  said  coach ;  yet  the  defendant  not  regarding  his  duty  in   that   behalf, 


(n)  See  form,  &c.  Curtis  v.  Drinkwater,  2  B.  &  Ad.   169;    and   a  special   form    in 
assumpsit,  ante,  98,  and  id.  note  (i). 
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did  not  nor  would  use  due  care  in  causing  the  plaintiff  lo  be  conveyed 
from  Oxford  aforesaid  to  Leamington  aforesaid  as  such  passenger  by  the 
said  coach,  and  then  conducted  himself  so  carelessly  and  improperly  in 
that  behalf,  that  by  reason  of  the  carelessness  and  default  and  improper 
conduct  of  the  defendant  by  his  servant,  in  the  conveyance  of  the  plain- 
tiif  as  such  passenger  by  the  said  coach  from  Oxford  aforesaid  to  Leam- 
ington aforesaid,  he  the  plaintiff  was  then  thrown  toft' the  said  coach  and 
cast  upon  the  ground,  and  greatly  bruised,  lacerated,  hurt  and  wounded, 
and  became  and  was  sick,  sore,  lame  and  disordered,  and  so  remained 
from  thence  hitherto,  during  all  which  time  the  plaintiff  suffered  great 
pain  and  anguish,  and  thereby  the  plaintiff  during  all  that  time  was  pre- 
vented from  carrying  on  and  transacting  his  lawful  and  necessary  affairs 
and  business,  and  in  consequence  thereof  lost  and  was  deprived  of  di- 
vers gains  and  profits  which  otherwise  might  and  would  have  accrued  to 
-Inm,  and  thereby  also  the  plaintiff  was  necessarily  subjected  to  and  incur- 
red divers  expenses,  to  wit,  to  the  amount  of  £ in  endeavoring  to  be 

cured  of  the  said  wounds,  injuries,  sickness,  soreness,  lameness  and  dis- 
order, incidental  thereto,  and  to  great  and  extraordinary  expenses  in  pro- 
viding himself  with  board  and  lodging  and  other  necessaries,  and  in  travel- 
ling and  otherwise,  and  was  and  is  otherwise  damnified  ;  To  the  plaintiff's 
damage  of  £ ,  and  therefore  he  brings  his  suit,  ifcc. 


4.   Case  against  Stage-coach  Proprietors,  by  a  Passenger,  for  the 
Loss  of  his  Luggage,  (o) 

For  that  whereas  the  defendants  before  and  at  the  time  of  committing 
the  grievances  hereinafter  mentioned,  were  owners  and  proprietors  of  a 
certain  common  stage-coach  for  the  carriage  and  conveyance  of  passen- 
gers and  their  luggage,  from  S.  to  Y.,  for  hire  and  reward  to  them,  the 
defendants,  in  that  behalf  And  the  defendants,  being  such  owners  and 
proprietors,  thereupon  heretofore,  to  wit,  on  [^c]  the  plaintiff,  at  the 
request  of  the  defendants,  became  and  was  a  passenger  in  the  same 
coach,  to  be  safely  and  securely  carried  and  conveyed  thereby,  together 
with  his  luggage,  from  S.  to  Y.,  for  reward  to  the  defendants  in  that  be- 
half, and  the  defendants  then  received  the  plaintiff"  as  such  passenger 
with  his  luggage,  to  wit,  a  certain  bag  containing  divers  goods  and  chat- 
tels of  the  plaintiff,  to  Avit,  ten  coats,  &c.  [^cleseribe  them  as  in  trover]  of 
oreat  value,  to  wit,  of  the  value  of  50^.,  and  thereupon  it  then  became  and 
was  the  duty  of  the  defendants  to  use  due  and  proper  care  that  the  plain- 
tiff" and  his  luggage  should  be  safely  and  securely  carried  and  conveyed 
by  and  upon  the  said  coach  from  S.  aforesaid  to  Y.  aforesaid ;  yet  the 
defendants  not   regarding  their   duty  in  that  behalf  did  not  use  due  and 


(o)  Form,  &c.  Miles  v.  Cattle,  6.  Bing.  for  the  loss  of  a  parcel  not  luggage,  of  a 

743  ;  4  M.  &  P.  630,  S.  C     Form  of  dec-  passenger,  M'acklin  v.  Waterliouse,5  Bing. 

laralion  in  case  against  a  coach  proprietor  21§. 
[tSOS] 
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|)roj)er  care  in  and  about  the  carriage  and  conveyance  of  the  plaintifl's 
said  luggage  by  and  uj)on  the  said  coach  from  S.  aforesaid^  to  Y.  afore- 
said, but  wholly  neglected  so  to  do  ;  and  then  so  carelessly  and  negli- 
gently conducted  themselves  with  respect  to  the  said  luggage  of  the 
plaintitr  n])on  the  said  occasion,  that  the  same  by  and  through  the  care- 
lessness and  negligence  and  default  of  the  defendauts  in  that  behalf  then 
became  tand  was,  and  is  totally  lost  to  the  plaintilV;  To  the  plaintifl's 
damage  of  £ — ,  and  therefore  he  brings  his  suit,  &c. 


5.   Case  against  Ship-owners  for  negligently  losing  Plaintiff'  's 

Goods. 

[See  Form,  &c.  Newberry  v.  Colvin,  1  C.  &  J.  192;  7  Bing.  190;  4 
M.  &  P.  87G,  S.  C.  Declaration  in  case  against  the  master  of  a  barge, 
who  deviated  from  his  course,  showing  that  a  storm  arose  and  that  ])]ain- 
tiff 's  goods  were  injured,  &c.,  Davis  v.  Garrett,  6  Bing.  716;  4  M.  &  P. 
510,  S.  C.  Other  Forms,  2  Chit.  PI.  6th  edit.  464  to  467.  On  the  bill  of 
lading,  Colvin  v.  Newberry,  8  B.  &  C.  166.  As  to  the  liability  of  ship- 
owners, Abb.  Ship.  5tli  edit.  In  general  the  consignee  should  sue,  see  1 
Chit.  PI.  5th  edit.  6,  7,  6th  edit.  6 — 61,  152;  Sargent  v.  Morris,  3  B.  & 
Aid.  277;  Joseph  v.  Knox,  3  Camp.  320.  Against  captain  on  bill  of  lad- 
ing, 2  Chit.  PI.  6th  edit.  464.] 


COACH-OFFICE  KEEPER— STAGE-COACH  PROPRIETOR, 


See  "  Waggon-office  Keeper," — "  Carriers." 


COMMON  OF  PASTURE,  (p) 


Declaration  for  obstnicfing  the  Plaintiff's  Right  of  Common. 
[The   following   Form  was   framed  by  an   eminent  barrister,  since  the 

(p)  Common  of  pasture  is  nn  incorpoie-  in  the   same  manor.     Commonable  beasts 

al  Jieredilament,  and   is  a  right  of  feeding  are  either  beasts  of  tlie  plough  or    sucli  as 

ones  beasts  on  tlie  land  of  another;   and  it  manure  the  ground  ;   1  Bla.   Com.  32,    33. 

is  eitlier    appendant,    aj)purtenaiit,   or    in  It    must    (at    common   law)    have    existed 

gross;    Co.    Litt.  l"2a;    2  Bla.    Com.    33;  from  time   iinm''vinrial ;  1  Sel     N.  P.  425. 

Com.  Dig.  ;  and  Bac.  Ab.  "  Commons;"  Common  appurtenant  arisetii  from  no  con- 

2    Stark.    Ev.     224,    tit.    "  Common  ;"     1  nexion  of  tenure,  nor    from    any  absolute 

Selw.  N.  P.  8th  edit.  tit.  "Common  ;"  1  necessity,  but  may  be  annexed  to  lands  in 

Chit.  Gen.  Pr.  212,  213  ;   1  Harrison's  Ind.  other  lordships,  or    extend  to  other  beasts 

tit.  "  Common  ;"  Willes  Rep.  310.     Com-  besides  such  as  are  generally  commonable, 

mon  appendant  is  a   right  belonging  to  the  as  hogs,    goats,  or  the  like,  which  neither 

owners  or  occupiers  of  arable  land  to  put  plough  nor  manure   the  ground.     This  not 

commonable  beasts  upon  the  lord's-  watile,  arising  from  any   natural   propriety  or  ne^ 

and  upon  the  lajids  of  other  persons  with-  cessity  like  common  appendant,  is  there.- 

[t509] 
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New  Rules.     See  Form   and  notes,  2  Chit.  PI.  Cth   edit.  .568  ;  Pindar  v. 
Wadsvvorth,  2  East,  154.     The  venue  is  local.] 

fFor  that  whereas  the  plaintiff  before  and  at  the  times  of  the  commit- 
ting of  the  grievances  hereinafter  mentioned  was  and  still  is  lawfully  pos- 
sessed of  a  certain  messuage,  and  divers,  to   wit,  100  acres  of  land,  with 

the  appurtenants,  situate   and  being  in  the  said   county  of ,  to  wit,  in 

the  parish  of ,  within  the  said  county,  and   by  reason  thereof  {r)  dur- 
ing all   the  times    aforesaid,  of  right  ought   to  have    had  (s)  and  still  of 


fore  not  of  general  right,  but  can  only  be 
claimed  by  immemorial  usage  and  pre- 
scription, which  the  law  esteems  sufficient 
proof  of  a  special  grant  or  agreement  for 
this  purpose;  1  Bl.  Com.  33;  Sel.  N.  P. 
426,  427.  Common  in  gross,  or  at  large, 
is  such  as  is  neither  appendant  nor  appur- 
tenant to  land,  but  is  annexed  to  a  man's 
person,  being  granted  to  him  and  his  heirs 
by  deed  ;  or  it  may  be  claimed  by  prescrip- 
tive right,  as  by  a  parson  of  a  church,  or  tlie 
like  corporation  sole.  Tliis  is  a  separate 
inheritance,  entirely  distinct  from  any 
landed  properly,  and  may  be  vested  in  one 
who  has  not  a  foot  of  ground  in  the  man- 
or; 1  Bla.  Com.  34;  Sel.  N.  P.  428.  It 
may  be  granted  for  all  manner,  and  for  an 
vnlimited,  or  for  a  certain  number,  of  cat- 
tle, id.  By  the  Prescription  Act,  2  &  3 
Will.  4,  c.  71,  (Chit.  &  Hulme's  Col. 
Stat.  849,)  reciting  that  "  Whereas  the 
expression,  '  time  immemorial  or  time 
whereof  the  memory  of  man  runneth  not 
to  the  contrary,'  is  not,  by  the  law  of  Eng- 
land, in  many  cases,  considered  to  include 
and  denote  the  whole  period  of  time  from 
the  reign  of  King  Richard  the  First, 
whereby  the  title  to  matters  that  have 
been  long  enjoyed  is  sometimes  defeated 
by  showing  the  commencement  of  such 
enjoyment,  which  is,  in  many  cases,  pro- 
ductive of  inconvenience  and  injustice, 
for  remedy  tiiereof  it  is  enacted,  that  no 
claim  which  may  be  lawfully  made  at  the 
common  law  by  custom,  prescription,  or 
grant,  to  any  right  of  common  or  other 
profit  or  benefit  to  be  taken  and  enjoyed 
from  or  upon  airy  land  of  our  sovereign 
lord  the  king,  his  heirs  or  successors,  or 
any  land  being  parcel  of  the  Duchy  of 
Lancaster,  or  of  the  Duchy  of  Cornwall, 
or  of  any  ecclesiastical  or  lay  person,  or 
body  corporate  (except  such  matters  and 
things  as  are  herein  specially  provided  for, 
and  except  tithes,  rent  and  services)  shall, 
where  such  right,  profit  or  benefit  shall 
have  been  actually  taken  and  enjoyed  by 
any  person  claiming  right  thereto  without 
interruption  for  the  full  period  of  thirty 
years,  he  defeated  or  destroyed  by  showing 
only  that  such  right,  profit  or  benefit,  was 
first  taken  or  enjoyed  at  any  time  prior  to 
such  period  of  thirty  years  ;  but  neverthe- 
less such  claim  may  be  defeated  in  any 
oiher  way  by  which  the  same  is  now  lia- 
[1510] 


bio  to  be  defeated,  and  when  such  right, 
profit,  or  benefit,  shall  have  beert  so  taken 
and  enjoyed  as  aforesaid,  for  the  full  peri- 
od of  sixty  years,  the  right  thereto  shall 
be  deemed  absohitc  and  indefeasible,  un- 
less it  shall  appear  that  the  same  was 
taken  and  enjoyed  by  some  consent  or 
agreement  expressly  made  or  given  for 
that  purpose  by  deed  or  loriting." 

The  4th,  5lh  and  7th  sections  of  the  act 
have  been  already  cited  at  length,  see  arafft, 
498,  note  (c).  Pioof  of  possession  of 
la?id  on\y  would  suffice  on  this  allegation  ; 
Rickettsia.  Solway,  2  B.  &  Aid.  360;  1 
Chit.  R.  104,  112,  S.  C. ;  2  Stark.  Ev.  225. 

(?•)  These  words  appear  unnecessary, 
and  sliould  be  omitted,  if  the  plaintiff 
claim  by  grant;  see  ante,  509,  note  (p). 

(s)  The  general  form  of  showing  the 
title  was  sufficient,  before  the  late  act 
shortening  the  time  of  prescription,  and  is 
expressly  sanctioned  thereby,  ante,  498, 
note  (b).  "  Still  the  right  must  be  stated 
accurately,  and  if  it  be  subject  to  any  con- 
dition precedent,  as  a  money  payment  to 
the  lord  ;  Bolam  v.  Atkinson,  cor.  Bayley, 
J.,  Northumberland  summer  assizes,  1827, 
2  Stark.  Ev.  2d  edit.  225  ;  or  be  subject  to 
restriction  or  qualifications  as  to  the  num- 
ber of  cattle,  see  1  Saund.  28,  n.  4,346  b, 
c;  2  id.  327;  Brook  v.  Willett,  2  H.  Bla. 
234  ;  How  v.  Strode,  2  Wils.  269  ;  Mani- 
fold V.  Pennington,  4  B.  &.  C.  161 ;  6  D. 
&  R.  291,  S.  C.  ;  or  the  time  of  enjoy- 
ment,2  Saund.  2,  3;  Musgrave  t.  Cave, 
Willes,  320;  Smith  v.  Flower,  3  Ding. 
401 ;  the  restriction  must  be  stated.  But 
an  allegation  of  a  right  "  at  all  times" 
means  "  all  usual  times  of  the  day  ;"  Brook 
V.  Willett,  2  H.  Bla.  224,  234.  As  to  the 
statement  of  the  right  in  a  common  field, 
enjoyed  with  other  persons,  Cheesman  v. 
Hardman,!  B.  &  Al.  706;  2  Stark.  Ev. 
2d  ed.225;  Piggott  v.  Bayley,  6  B.  &  C. 
16;  9  D.  &  R.  12,  S.C.  As  to  levancy 
and  couchancy,  see  Scholes  v.  Hargreave, 
5  T.  R.  46  ;  Benson  r.  Chester,  8  T.  R. 
396;  1  Saund.  28,  n.  4,346  b;  2  Stark. 
Ev.  2d  ed.225;  Selw.  N.  P.  tit.  "Com- 
mon." It  need  not  be  proved  the  land 
was  actually  used  for  supporting  the  cat- 
tle ;  Bolam  v.  Atkinson,  Bayley,  J.,  North- 
ampton summer  assizes,  1827,  2  Stark.  Ev. 
2d  ed.  225,  note  (r). 
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right  ought  to  have  common  of  pasture  for  all  his  commonable  cattle 
levant  and  couchant,  in  and  upon  his  said  messuage  and  land  with  the 
appurtenants  in   a  certain  place,  waste,  or  common,  situate  in  the  parish 

aforesaid,    being  parcel  of  a  certain   large  tract  of  land,  called ,  to 

wit,  the  several  places  in  the  declaration  hereinafter  mentioned,  whereon 
the  grievances  are  alleged  to  have  been  committed  [or  "  in  a  certain  place 

called  ,   situate  in  the    parish   aforesaid,  in    the   county  aforesaid"] 

every  year  and  at  all  times  of  the  year  as  to  the  said  messuage  and  land, 
with  the  appurtenants  of  the  plaintiff  belonging  and  appertaining  ;  yet  the 
defendant  well  knowing  all  the  aforesaid  premises,  but  contriving  and 
intending  to  injure  and  aggrieve  the  plaintiff  in  this  behalf,  and  to  ob- 
struct, disturb  and  hinder  him  in  the  due  and  rightful  exercise  of  his 
said  I'ight  of  common,  while  the  plaintiff  was  so  tpossessed  of  his  said 
messuage  and  land  with  the  appurtenants,  and  entitled   to  such  common 

of  pasture  as  aforesaid,  to  wit,  on  the day  of ,  a.  d. ,  and  on 

divers  other  days  and  times  between  that  day  and  the  commencement  of 
this  suit,  wrongfully  and  injuriously  (t)  erected,  made,  put  and  placed 
certain  fences  in  and  upon  the  said  waste  or  common,  and  thereby  and 
therewith  inclosed  a  certain  part,  to  wit,  two  acres  of  the  said  waste  or 
coinmon,  and  thereby  separated  and  divided  the  same  from  the  residue  of 
the  said  waste  or  common,  and  also  during  all  the  time  aforesaid  there 
wrongfully  and  unjustly  kept  and  continued  the  fences  so  erected,  made, 
put  and  placed  as  aforesaid,  and  the  part  of  the  said  waste  or  common  so 
separated  and  divided  as  aforesaid  : — And  the  defendant  further  contriv- 
ing and  intending  as  aforesaid,  whilst  the  plaintiff  M'as  so  possessed  of  his 
said  messuage  and  land,  and  well  entitled  to  such  common  of  pasture  as 
aforesaid,  to  wit,  on  the  several  days  'and  times  aforesaid,  with  spades, 
pickaxes,  and  other  instruments,  disturbed,  dug  up,  and  subverted  the 
earth  and  soil  of  other  parts  of  the  said  Avaste  or  common,  and  made  and 
dug  therein  divers,  to  wit,  500  holes  of  great  depth,  to  wit,  of  the  breadth 
and  depth  of  twenty  feet  respectively,  and  then  put,  planted,  and  placed 
.therein,  divers  trees,  shi'ubs,  saplings  and  bushes,  to  wit,  500  thereof  re- 
spectively, and  wrongfully  and  injuriously  kept  and  continued  the  same 
earth  and  soil  so  subverted  and  dug  up,  and  the  said  holes  so  dug,  and 
trees,  shrubs,  saplings  and  bushes  so  planted  as  aforesaid,  from  the  re- 
spective times  aforesaid  hitherto  : — And  the  defendant  further  contriving 
and  intending  as  aforesaid,  on  the  several  days  and  times  aforesaid, 
wrongfully  and  unjustly,  with  spades  and  other  such  like  instruments,  cut 
and  dug  up  other  great  part,  to  wit,  1000  square  yards  of  the  turf  of  the 
said  waste  or  common,  and  took  and  carried  away  divers,  to  wit,  1000 
cart  loads  of  turf  so  cut  as  aforesaid  : — And  the  defendant   further  con- 


{t)  Of  course  only  sucli  of  the    follow-  herbage;  Pindar    v.  Wadsworth,    2  East, 

ing  modes  of  obstruction  as  apply  to   the  154.     A  general   allegation   of  obstruction 

particular  case,  will  be   stated.     Statement  seems  to  be    improper;  Tebbult  f.  Selby, 

of  grievance  by  taking  away  the    manure  1  N.  <fe  P.  710,  716,  717. 
dropped  by  cattle  and   impoverishing  the 

Vol.  II.                                  7  .  [toll] 
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trivinff  and  intending  as  aforesaid,  on  the  several  days  and  times  afore- 
said, wrongfully  put  divers,  to  wit,  [100  sheep]  in  and  upon  the  said 
waste  or  common,  and  there  kept  the  same  during  the  times  aforesaid  ; — 
whereby  and  by  means  of  the  several  premises  the  plaintiff  during  all 
the  time  aforesaid  hath  been  and  is  greatly  injured  and  disturbed  (u)  in 
the  use  and  enjoyment  of  his  said  common  of  pasture  there,  and  could 
not,  nor  can  he  have  or  enjoy  the  same  in  so  large,  ample  or  beneficial  a 
manner  as  he  otherwise  during  all  that  time  might  and  could   have  done ; 

To  the  damage   of  the  plaintiff  of  £ ,  and    therefore   he   brings   his 

suit,  &c. 


^COPYRIGHT. 


[Case  is  the  proper  remedy  for  piracy  of  the  copyright  of  a  work  ;  see 
the  law  and  Forms,  2  Chit.  PL  6th  edit.  533,'  and  notes  ;  Godson  on 
Patents  ;  1  Chit.  Col.  Stat.  tit.  "  Copyright ;"  2  Stark.  Ev.  tit.  "  Privi- 
lege ;"  1  Harrison's  Ind.  and  Addenda,  tit.  "  Copyright." 

For  piracy  of  music,  Clementi  v.  Walker,  2  B.  <fc  C.  861  ;  4  D.  «k.  R. 
598,  S.  C. ;  2  Chit.  PI.  5th  edit.  761  a ;  6th  edit.  534,  same  form ;  White 
V.  Gerock,  2  B.  &  Aid.  298.  Forms  for  pirating  a  print  contrary  to  8 
Geo.  2,  c.  13,  s.  1,  (see  also  7  Geo.  3,  c.  38;  17  Geo.  3,  c.  57  ;)  West  v. 
Francis,  5  B.  &  Al.  737  ;  Brooks  v.  Cock,  ijifra;  2  Chit.  PI.  5th  edit. 
762,  6th%it.  535 ;  1  Chit.  Coll.  Stat.  tit.  "  Copyright— Prints  ;"  Page  w. 
Townsend,  5  Sim.  305 ;  Martin  v.  Wright,  6  id.  297.  * 

No  action  for  the  piracy  of  Sl  prijit  can  be  sustained  unless  the  date  of 
the  first  publication  was  engraved  on  the  plate  according  to  8  Geo.  2,  c. 
13,  s.  1  ;  Brooks  v.  Cock,  3  Ad.  &  E.  138;  1  Har.  &  W.  129,  S.  C. ;  4 
N.-  &  M.  652,  S.  C. 

For  piracy  of  the  model  of  a  bust,  Galiagan  v.  Cooper,  3  Campb.  112. 

Piracy  of  dramatic  literary  property,  3  &.  4  Will.  4,  c.  15  ;  Cuml^er- 
land  V.  Planche,  1  Ad.  &  E.  580  ;  3  N.  &  M.  537,  S.  C. 

Of  Lectures,  5  &  6  Will.  4,  c.  65;  Chit.  &  Hulme  Col.  St.    191,  192.] 

(?/,)   No  prodl"  oC  aclual  or  specific  inju-  Tliercforc  the  plaintiff  need  not  prove  lie 

ry  is  requisite;  Findur   v.    Wadswortli,  2  used   or  attempted  to  use   liis  riglit  at  tiie 

East,   154;    2    Stark.     Ev.   2d    ed.    226.  time ;  Wells  y.  Watiing,  2  liki.  11.  1233. 
[t512] 
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DISTRESSES  FOR  RENT,  «fcc.(w) 


1.   Case  for  Distraining  and  Selling  Goods  where  no  Rent  was  due, 
to  recover  double  Value. (x) 

Fx>r  that  wlicreas  the  plaintiff,  before  and  at   t!ic  time  of  the   comniit- 


(?/)  By  llic  common  law  a  party  making 
a  distress  ibr  rent  became  a  trespasser  or 
wrongdoer  ab  initio,  if  lie  were  guilty  of 
any  excess  or  irregularity  in  making  or 
conducting  the  distress,  although  his  right 
to  distrain  were  clear  and  undisputed  ;  the 
Hir.  Cnrpcnters^  case,  8  Co.  146;  Bac.  Ah. 
"Trespass,  B.;"  Dye  v.  I^eatherdale,  3 
Wils.  20.  This  rule  still  prevails  in  the 
case  of  a  distress  taken  davKigc  feasant, 
id.;  but  is  annulled  as  to  distresses  for 
rent  by  the  statute  ]  1  Geo.  2,  c.  I'J,  s.  19, 
which  enacts,  that  "  where  any  distress 
shall  be  made  for  any  kind  of  rent  justly 
due,  and  any  irregularity  or  unlawful  act 
shall  be  afifrvards  done  by  the  party  dis- 
training, or  liis  agent,  the  distress  shall  not 
therefore  be  deemed  iinlawful,  nor  the 
party  making  it  deemed  a  trespasser  ab 
initio ;  but  the  jjarty  aggrieved  by  such 
wilful  act  or  irregularity  shall  recover  full 
satisfaction  for  the  special  damage  he  shall 
Jiave  sustained  and  no  more  in  an  action  of 
trespass  or  on  the  case,  with  full  costs." 
Sect.  20  provides  that  tender  of  amends 
may  be  made.  Tiie  true  construction  of 
this  statute  is,  that  trespass  or  case  must 
be  brought  with  reference  to  the  nature  of 
the  irregularity  ;  tiic  main  object  was  to 
limit  the  claim  to  damages  for  the  specific 
injury  received  and  no  more.  Trespass 
or  trover  is  clearly  the  proper  remedy 
where  the  distress  was  ah  initio  illegal  and 
unfounded,  as  if  the  relationship  of  land- 
lord and  tenant  did  not  exist,  (post,  513, 
note  («))  ;  or  the  goods  were  privileged, 
(post,  ri23,  Form  11)  ;  or  no  rent  was  due, 
(2wst,^l'3,  note  (:*:),)  &c.  It  is  also  sus- 
tainable and  is  the  proper  remedy,  al- 
though the  entry  be  legal,  if  there  be  a  sub- 
sequent irregularity  which  is  in  its  nature 
forcible  and  matter  for  that  form  of  action  ; 
as  if  the  landlord  expel  the  tenant  from 
the  premises  or  remain  therein  an  unrea- 
sonable time;  Etherington  i'.  Popplevvell, 
1  East,  139;  Winterbourne  v.  Morgan,  11 
East,  305.  In  general,  however,  case  is 
the  remedy  for  a  mere  subsequent  irregu- 
larity; see  the  various  forms,  infra,  and 
notes.  And  it  is  often  competent  to  the 
tenant  to  waive  the  trespass  or  illegality 
of  tiie  entry,  and  sue  in  case  for  a  subse- 
quent excess  not  forcible  in  its  nature,  see 
post,  515,   note  C//,  524,  form    15.      The 


correct  practice  in  actions  for  irregular  dis- 
tresses is  to  make  either  the  landlord 
alone,  (if  he  can  be  fixed,  see  Crabb  v.  Kil- 
lick,  G  C.  &-  P.  21G),  or  the  landlord  and 
the  broker  defendants,  and  not  to  join  ap- 
praisers, &c.;  and  if  a  plaintiff  do  join 
them,  the  judge  will  oblige  him  to  make 
out  his  case  by  strict  rule,  and  not  allow 
questions  to  be  put  to  a  witness  who  has 
been  cross-examined,  or  a  witness  to  be 
called  back  with  a  view  to  fixing  such  ap- 
praisers, &c.  ;  Cliild  V.  Chamberlain,  G  C. 
&P.  213,  484;  5  B.  &  Ad.  1049;  3  N. 
&  M.520,  S.  C.  It  has  been  held  in  re- 
plevin against  a  broker,  that  if  it  be  prov- 
ed that  the  landlord  employs  the  attorney 
to  defend  the  broker,  that  is  sufficient  evi- 
dence of  the  broker's  authority  to  distrain, 
in  the  absence  of  any  written  warrant; 
Duncan  v.  Meikleham,  3  C.  &  P.  172.  A 
count  in  trover  may  and  should  be  added 
where  the  validity  of  the  distress  is  deni- 
ed, and  then  the  plaintiff  may  without 
notice  proceed  on  that  count  ;  see  post, 
515,  noteC/j;  See  2  Stark.  Ev.  2d  edit. 
283.  Trover  lies  where  a  party  pays  mo- 
ney to  redeem  his  goods  illegally  distrain- 
ed without  any  riglit  of  distress;  Ship- 
wick  t\  Blanchard,  6  T.  R.  298.  As  to 
pleas  denying  the  tenancy  in  Case  for  ir- 
regularity, see  infra,  note  («).  Frivolous 
actions  of  this  kind  are  discouraged,  and 
the  judge  may  and  often  does  certify  to 
deprive  the  plaintiff  of  his  costs;  Irwine 
V.  Reddish,  5  B.  »fe  Al.  79G. 

{%)  See  form,  &,c.  2  Chit.  PI.  5th  edit. 
717;  6th  edit.  498.  By  the  stat.  2  W.  & 
M.  sess.  1,  c.  5,  s.  5,  it  is  provided,  "  that 
in  case  any  such  distress  and  sale  as  afore- 
said shall  be  made  by  virtue  or  color  ofthis 
present  act  for  rent  pretended  to  be  ar- 
rear  and  due,  where  in  truth  no  rent  is 
arrear  or  due  to  the  person  or  persons  dis- 
training, or  to  him  or  them  in  whose  name 
or  names  or  right  such  distress  shall  be 
taken  as  aforesaid,  that  then  the  owner  of 
such  goods  or  chattels  distrained  and  sold 
as  aforesaid,  his  executors  or  administra- 
tors, shall  and  may,  by  action  of  trespass 
or  upon  the  case,  to  be  brought  against  the 
person  or  persons  so  distraining  any  or  ei- 
ther of  them,  his  or  their  executors  or  ad- 
ministrators, recover  double  of  the  value  of 
the  goods  or  chattels  so  distrained  and  sold, 


hMii        CASE— DECLARATIONS  IN  :— DISTRESSES,  &c. 

tino;  of  tthe  grievances  hereinafter  iiientioned,hekl  a  certain  messuage(y) 
and  premises,  with  the  appurtenants, (2)  as  tenant  thereof  to  the  defend- 
ant C.  D.(a),  at  and  under  a  certain  rent  therefore  payable  by  the  plain- 
tift'  to  the  said  C.  D.,*  yet  the  defendants,  contriving  and  intending  to  in- 
jure the  plaintiff  in  this  behalf,  heretofore,  to  wit,  on  the day  of 

A.  D. ,  wrongfully  and  injuriously  seized   and  took  in   and   upon  the 

said  tenements,  with  the  appurtenants,  divers  goods   and   chattels   of  the 

plaint  if,  to  wit, [describe  them  as  in  trover,]  of  great  value,  to  wit,  of 

the  value  of  £ ,  as  and  for  a  distress   for   certain   alleged   arrears   of 

the  said  rent,  to  wit,  the  sum  of  £ ,  by  the  defendants  then   pretend- 

-ed  to  be  due  and  in  arrear  to  the  said  C.  D.  for  the  said  tenements,  and 
afterwards,  to  wit,  on  [<§-c.]  wrongfully  sold  tthe  said  goods  and  chattels 
as  such  distress  for  the  pretended  arrears  of  rent,  whereas  in  truth  and 
in  fact,  at  the  respective  times  when  the  defendants  distrained  and  sold 
the  said  goods  and  chattels  aforesaid,  no  rent  was  due  or  in  arrear  to  the 
defendant  C.  D.,  for  or  in  respect  of  the  said  tenements,  with  the  appur- 
tenants, contrary  to  the  said  statute.  [If  it  be  doubtful  7ohcthcr  some  rent 
may  not  have  been  due,  but  the  distress  was  for  more  rent  than  icas  in  arrear 
or  was  excessive,  insert  a  count  adapted  to  such  charges,  see  Forms  2,  3,  in- 
fra. As  to  a  count  in  trover,  see  supra,  note  (a).]  To  the  plaintiff's  dam- 
age of  £ ,  [a  sum  sufficient  to  cover  the  doxibk  value,]^  and  therefore  he 

brings  his  suit,  &c. 


2.  For  Distraining  for  more  Rent  than  was  due.  (6) 
[Proceed  as  in  Form  1   to  the  asterisk,  vide  notes   thereon :]  Yet  the  de- 


together  with  full  costs  of  suit."  The  dis- 
tress is  absolutely  void,  where  no  rent  was 
due  when  it  was  taken,  and  trespass  or  tro- 
ver might  be  sustained. 

(y)  See  ante,  469,  n.  (o). 

\z)  The  venue  is  it  seems  transitory  in 
this  action,  and  therefore  the  situation  of 
the  premises  need  not  be  stated,  see  ante, 
3,  n.  {d).  Variance,  Harris  v.  Cooke,  2 
Moor,  587. 

(o)  Where  the  action  is  in  case  for  an 
irregularity  or  excess  in  making  or  conduct- 
ing a  distress,  and  the  rela-tion  of  landlord 
and  tenant  is  not,  from  the  nature  of  the 
charge,  denied,  it  seems  to  be  proper  to 
admit  it  in  the  declaration  ;  and  assuming 
that  the  action  is  misconceived,  and  should 
be  in  trespass,  if  that  relationship  did  not 
exist,  it  is  competent  to  the  defendant  to 
plead  that  the  plaintiff  was  not  tenant  as 
alleged,  and  under  such  a  plea  to  put  the 
plaintiff  upon  proof  of  a  tenancy  upon  the 
terms  stated.  Therefore  where  the  decla- 
ration stated  a  tenancy  under  a  demise 
from  A.  and  B.,  and  the  proof  was  of  a  de- 
mise by,  T.,  the  variance  was  held  fatal; 
see  Ireland  r.  Johnson,  1  Bing.  N.  C.  162; 
[t514J 


4  M.  &  Sc.  706.  A  formal  statement  of 
the  demise  is  not  necessary,  and  in  Salter 
7).  Bransden,  4  Mod.  R.  231,  (and  see  Com. 
Dig.  Distress,  D.  9,)  it  was  held,  that  a 
declaration  in  trespass  on  the  2  W.  «fe  M. 
c.  5,  for  making  a  colorable  distress,  need 
not  state  a  demise  in  form,  but  that  it  is 
sufficient  to  aver  that  the  goods  \vere  taken 
nomine  districtionis.  In  Sturch  v.  Clarke, 
4  B.  «&  Ad.  113,  the  plaintiff  declared  in 
case  for  taking  an  excessive  quantity  of  his 
goods  for  a  certain  sum  "  alleged  and  pre- 
tended to  be  due  for  a  poor  rate;"  and  on 
motion  in  arrest  of  judgment,  upon  the 
ground  that  the  declaration  should  have 
been  in  trespass,  as  it  did  not  expressly  ad- 
mit any  poor  rate  to  be  due,  it  was  decided 
that  the  declaration  was  sufficient,  at  least 
after  verdict. 

In  whatever  form  the  statement  is  made, 
it  would  seem  to  be  competent  to  the  de- 
fendant to  traverse  a  tenancy,  where  the 
action  is  misconceived,  if  no  tenancy  ex- 
ist. Add  a  count  in  trover,  if  the  existence 
of  a  tenancy  at  a  fixed  rent  be  doubtful. 

(b)  Form,  &c.  2  Chit.  PI.  5th  edit.  719; 
6th  ed.  500.     Mr.  Starkie  says,  that  this 


CASE— DECLARATIONS  TN  :— DISTRESSES,  &c.        r,l4 

fcndaiits,  contriving'  and  iiiteiuliiiy  to  injure  the  plaiutift',  lieretofore,  to 
wit,  on  [4'^'-]  wrongfully  and  injuriou.sly  (c)  seized  aud  took  divers  goods 

and  chattels  of  the  plaintiff",  to  wit,  \_flescribing  thcin  as  in  trover^  of 

great  value,  to  wit,  of  the  value  {d)  oi  £ ,  [or  if  there  he  a  prior  count 

in  wliicli  the  goQch  have  been  described,  state  "divers  other  goods  and  chat- 
tels of  the  plaintiff,  of  the  like  nuin))er,  quantity,  description  and  value  as 
the  said   goods  and  chattels  in  tlie  first  count  mentioned,"]  as  a  distress 

for  a  certain  sum  of  money,  to  wit,    £ ,  then    falsely  and  wrongfully 

claimed  and  pretended  hy  the  defendants  to  be  dne  and  in  arrear  from 
the  plaintiff"  from  tlie  said  defendant  C.  D.  for  rcat  of  the  said  promises, 

and  the  defendant  afterwards,  to  wit,  on  the  day  of ,  ,\.  n.  , 

wrongfully  sold  the  said  goods  and  chattels  as  such  distress  for  the  said 
alleged  arrears  of  rent,  and  the  costs  and  charges  of  the  said  distress,  and 
of  tlie  appraisement  and  sale  tof  the  said  goods  and  chattels  [or  if  the 
goods  were  not  sold,  omit  the  allegation  of  sale — if  the  plaintiff  paid  the  sum 
claimed,  say  "  wrongfully  remained  in  possession^  of  the  said  goods  and 
chattels  under  color  of  the  said  distress  until  the  plaintiff"  afterwards,  to 
wit,  on  —  [4'^' J  "^^^^  compelled  to  pay  and  did  pay  the  defendants  the  said 

pretended  arrears  of  rent,  and  a  further  sum,  to  wit,  £ ,  for  the  costs 

and  charges  of  the  said  distress  in  order  to  regain  possession  of  the  said 
goods  and  chattels,]  whereas  in  truth  and  in  fact,  at  the  tiine  of  the  mak- 
ing of  the  said  distress  and  during  all  the  time  aforesaid,  a  small  part  on- 
ly, to  wit,  the  sum  of  £ (c)  of  the  said  pretended  arrears  of  rent  so 

distrained   for  was  in  arrear   to  the  said   defendant  C.  D.   for  the   rent  of 


action  is  either  at  common  law  or  under  some  special  damngo,  as  that  the  defendants 
tlie  Statute  of  Marlbridgc,  52  lien.  3,  c.4,  took  goods  of  great  value,  to  wit,  to  tlie 
2  Stark.  Ev.  2d  ed.  281,  n.  (/>);  sed  vide  full  value  and  amount  of  the  pretended 
the  note  to  the  form  in  Chitty  on  Pleading,  arrear  of  rent  hereinafter  mentioned  to 
Neither  trespass  nor  trover  could  bo  sus-  have  been  distrained  for,  or  to  show  that 
tained  for  the  excess.  In  Wilkinson  r.  Ter-  the  plaintill"  (as  he  ought  to  do)  tendered 
ry,  1  Moo.  &  l!ob.  377,  upon  a  count  to  the  real  amount  due,  &.c.  which  was  re- 
the  above  effect,  it  appeared  at  the  trial  fused,  «&c.  or  was  prevented  from  obtaining 
that  the  goods  distrained  were  not  of  larger  sureties  in  replevin  for  the  larger  sum, 
value  than  the  amount  really  due;  and  though  he  could  have  procured  them  for 
Parke,  B.  "  in  summing  up  the  case  to  the  the  arrears  actually  due,  &c. 
jury,  expressed  considerable  doubt  wlictli-  Where  growing  rent  has  been  reduced 
er  the  facts  stated  in  the  count  presented  by  payments  of  land-tax,  &c.  if  the  land- 
any  good  cause  of  action.  It  was  impossi-  lord  distrain  for  the  whole  sum  reserved, 
ble  that  the  tenant  could  have  sustained  the  tenant  may  properly  sue  in  case,  Car- 
any  damage  from  the  mere  circumstance  of  ter  v.  Carter,  2  M.  ».Vi.  P.  723  ;  5  Ding.  406. 
his  landlord  having,  at  the  time  of  the  dis-  Plea  that  the  whole  arrears  were  due, 
tress,' made  a  claim  for  more  rent  than  was  and  what  maybe  proved  thereon;  Gam- 
really  due.  The  substantial  question  was,  brell  r.  Earl  of  Falmouth,  4  Ad.  &.  E.  73; 
whether  the  landlord  had  deprived  the  post,  Pleas,  "  Distress." 
tenant  of  more  of  his  goods  than  the  real  (c)  Malice  need  not  be  charged  ;  Field  r. 
amount  of  his  debt  autiiorized."  Still  the  'Mitchell,  6  Esp.  R.  71. 
facts  stated  in  the  count  had  been  proved,  (^/)  See  supra,  n.  (i). 
"  at  present,  therefore,  the  plaintiff  was  (e)  In  Sells  v.  Hoare,  1  C.  &  P.  28  ;  I 
entitled  to  a  verdict  on  that  count,  with  Bing.  401  ;  8  iMoor,  451  ;  it  was  held,  that 
nominal  damages,  and  the  validity  of  the  the  plaintiff  need  not  prove  that  the  exact 
count  must  be  left  to  be  disposed  of  here-  sum  here  laid  and  no  more  was  due  ;'  the 
after."  See  also  Aveneil  i\  Croker,  M.  &,  substance  of  the  allegation  being  that  more 
M.  172,  Tenterden,  C.  J.  It  may,  there-  was  distrained  for  than  was  in  arrear. 
fore,  be  proper  in  the  above  form  to  allege 

[tolo] 
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t.lie  said  tenemcnt.s,  [whereby,  c^-c.  state  damage,  if  any,  see  note  (h)\.  To 
tlie  plaiiitiiT's  damage,  [(^-f.J 


3.  For  taking  an  excessive  Distress  for  Rent  due.  (/) 

For  that  whereas  \j)roeeed  as  in  Form  1  to  the  asterisk.l     Yet  the  defen- 
dants, contriving  and  intending  to  injure  the  plaintiff,  heretofore,  to  wit, 


(/)  See  form,  &c.  2  Chit.  PI.  5th  ed. 
720,  6th  cd.  451  ;  declaration  for  taking  an 
excessive  distress  for  a  poor-rate;  Sturch 
V.  Clarice,  4  B.  &  Ad.  113.  Neither  tres- 
pass nor  trover  lies  in  the  above  case  ; 
Lynni'.  Moody,  Fitzg.  85;  2  Stra.  851; 
Hutchins  v.  Chambers,  1  Burr.  590  ;  Whit- 
worth  V.  Smith,  1  M.  &  Rob.  193,  Tenter- 
den,  C  J. ;  unless  (it  seems)  gold  and  sil- 
ver be  taken  to  excess,  for  they  are  of 
known  value  ;  id.  ;  and  per  Ld.  Kenyon, 
Crowthev  v.  Ramsbottom,  7  T.  R.  658  ;  2 
Stark.  Ev.  2d  ed.  281,  282,  note  {q).  Case 
upon  tlie  Statute  of  Marlbridge,  52  lien.  3, 
c.  2,  is  the  remedy;  Hutchins  v.  Whita- 
kcr,  2  lid.  Kenyon,  204.  The  landlord  and 
broker  distraining  are  bound  to  use  due 
care,  and  reasonable  judgment,  skill,  and 
discretion,  in  regard  to  the  quantity  and 
value  of  the  goods  they  take,  in  reference 
to  the  amount  of  rent  for  which  the  dis- 
tress is  made.  If  from  gross  carelessness 
or  error  in  judgment,  though  without  mal- 
ice, (Field  V.  Mitchel,  6  Esp.  R.  71,)  they 
levy  goods  manifestly  of  much  greater  val- 
ue {id.  2  Stark.  Ev.  233,)  tiian  the  arrears 
of  rent  and  the  probable  costs  of  the  dis- 
tress, appraisement,  and  sale,  the  tenant  be- 
ing the  owner  of  the  goods,  (Fisher  v.  Al- 
gar,  2  C,  »&  P.  374,)  may  maintain  an  ac- 
tion on  the  case  against  them  or  any  one 
of  them,  to  recover  damages.  Where 
there  are  several  goods  upon  the  premises, 
the  landlord  is  liable,  if  he  take  one  arti- 
cle or  chattel  of  much  greater  value  than 
the  rent  and  costs,  the  other  effects  being 
of  less  value  than  the  chattel  distrained, 
but  sufficient  to  satisfy  his  claim  ;  as  if  he 
take  a  cow  there  being  a  sheep  clearly  of 
sufficient  value  :  but  however  large  the 
value  of  the  chattel  may  be,  the  landlord 
is  justified  if  there  be  no  other  article  suf- 
ficient for  his  purpose  ;  see  Field  v.  Mitch- 
ell, 6  Esp.  71  ;  Avenell  v.  Croker,  M.  & 
M.  172.  As  to  an  excessive  seizure  of 
growing  crops,  Piggot  v.  Birtles,  1  M.  & 
W.  441.  In  order  to  maintain  this  action, 
the  goods  taken  need  not  be  sold.  The 
tenant  is  injured,  and  may  sue,  if  a  man 
be  left  in  possession  and  all  the  goods  be 
subjected  to  the  coercion  of  the  distress, 
although  the  effects  be  not  so  completely 
taken  from  the  tenant's  control  as  to  pre- 
vent him  from  carrying  on  his  business  ; 
Baylis  /;.  Fisher,  (or  Usher,)  7  Bing.  153; 


4  M.  &  P.  790,  S.  C.  And  a  cause  of  ac- 
tion once  acquired  for  an  excessive  dis- 
tress, is  not  dirested  by  a  subsequent  ar- 
rangement with  the  landlord  as  to  the  sale; 
Willoughby  V.  Backhouse,  2  B.  &  C.  821  ; 
4  D.  &  R.  539  ;  and  see  Holland  v.  Bird, 
10  Bing.  15  ;  3  M.  &  Scott,  363.  And  the 
declaration  may  be  in  case  for  an  excessive 
distress,  altliough,  by  reason  of  a  tender  of 
the  rent  before  the  distress,  the  levy  might 
have  been  treated  as  a  trespass  and  void  ; 
Holland  v.  Bird,  svpra ;  Branscomb  v. 
Bridges,  1  B.  &  C.  145  ;  2  D.  &.  R.  25G  ;  3 
Stark.  R.  171,  S.  C.  If  a  count  in  tro- 
ver be  added,  the  plaintiff  niay  at  the  trial 
abandon  the  special  count  for  the  excess, 
and  dispute  the  tenancy,  and  recover  on 
the  count  in  trover  (the  issue  thereon  be- 
ing sufficient  to  let  in  such  a  case),  with- 
out prior  notice  that  he  will  take  that 
course;  ,^pargo  v.  Brown,  4  M.  &  Ry. 
638. 

At  the  trial  of  an  action  for  an  excessive 
distress,  the  question  is,  what  the  goods 
seized  would  have  sold  for  at  a  broker's 
sale  ;  if  it  be  excessive,  the  plaintifi'  is 
entitled  to  recover  the  fair  value  of  the 
excess;  Wells  7^  Moody,  7  C.  &  P.  59. 
Where  there  has  been  an  action  of  re- 
plevin stayed  by  consent,  and  the  plaintiff 
has  recovered  the  taxed  costs,  he  cannot 
in  this  action  recover  also  as  damages  the 
e.ztra  costs,  occasioned  to  him  by  tlie  re- 
plevin ;  Grace  v.  Morgan,  2  Bing.  N.  R. 
534;  2  Scott,  790,  S.  C. ;  see  Phillips  v. 
Berry  man,  3  Dougl.  286.  As  to  the  dam- 
ages where  there  is  an  excessive  seizure  of 
crops,  Piggott  V.  Birtles,  1  M.  &  W.  441. 
To  a  declaration  for  an  excessive  distress 
for  rent,  defendant  pleaded  that  the  whole 
sum  distrained  for  was  due  :  held,  on  issue 
joined  thereon,  defendant  was  not  pre- 
cluded from  insisting  on  certain  arrears  liy 
the  fact,  that  since  they  became  due  other 
arrears  had  become  due  and  been  distrain- 
ed for;  and  this,  although  on  the  first  dis- 
tress the  warrant  and  notice  stated  the  dis- 
tress to  be  for  rent  due  up  to  a  named  day, 
being  subsequent  to  those  on  which  the 
arrears  now  in  question  accrued,  and  al- 
though on  the  distress  the  defendant  stated 
it  was  for  rent  due  since  the  last  distress  ; 
Gambrell  v.  Earl  of  Falmouth,  4  Ad.  & 
E.  73.  , 


CASE— DECLARATIONS  IN  :— DISTRESSES,  &c.       tjlO 

on  t[<5'c.],  wrongfully  and  maliciously  (g)  took  and  distrained  for  certain 

arrears  of  rent,  to  wit,  £ ,  claimed  to  be  due  from  the  plaintiff"  t(j  the 

defendant  C,  D.  for  the  said  tenement,  certain  goods  and  chattels  of  the 
l)laiiitity,  to  Avit,  [<Src.  here  describe  the  goods  as  in  trover.  If  tliey  have 
been  already  set  out  in  a  former  count,  say  "  goods  and  chattels  of  the  like 
number,  quantity,   and  description   as  the  goods   and  chattels   in  the  said 

count  mentioned,"]  of  much  greater   value  than   the  amount  of  the 

said  arrears  of  rent,  and  the  costs,  expenses,  and  charges  of  the  said  dis- 
tress, and  of  the   appraisement  and  sale  thereof,  to  wit,   of  the  value  of 

£ ,  and  thereby  took   an  excessive  and  unreasonable  distress   for  the 

said  arrears  of  rent,  when,  at  the  time  of  the  taking  of  the  said  distress 
as  aforesaid,  a  certain  part  of  the  said  goods  and  chattels  so  distrained  as 
aforesaid,  to  Avit,  ["  one  half,"  or  "third  part  thereof,"]  then  was  of  suf- 
ficient value  to  have  satisfied  the  said  arrears  of  rent  and  the  costs,  ex- 
penses and  charges  of  the  said  distress,  and  of  the  appraisement  and  sale 
thereof,  contrary  to  the  statute  in  such  case  made  and  provided ;  To  the 
damage  of  the  plaintiff,  and  therefore  he  brings  his  suit,  &c. 


4.  For  Distraining  and  Selling  without  Notice  of  Distress.  (Ji) 

For  that  whereas  the   defendants,  contriving  to   injure  the   plaintitf,  on 
[<S~c.]  wrongfully  seized  and   took  divers  goods  and  chattels  of  the  piaiii- 


(g)   Express  malice  need  not  be  proved  ; 
Field  V.  Mitcheli,6  Esp.  71. 

(A)  See  a  form  for  impounding  the  goods 
off  the  premises,  and  not  giving  notice 
thereof,  2  Chit.  PI.  5th  ed.  722,  6th  ed. 
503 ;  and  see  note  there.  It  would  seem 
to  be  necessary  to  give  notice  of  distress, 
although  there  v\'cre  no  removal  or  sale  ; 
sec  id. ;  Com.  Dig.  Distress,  D.  7.  The 
omission  to  give  notice  would  not  enable 
the  tenant  to  support  trespass.  The  above 
form  is  founded  on  the  equity  and  provi- 
sions of  the  statutes,  2  VV.  &  M.  c.  5,  s. 
2  ;  11  Geo.  2,  c.  19,  s.  10.  By  the  former 
statute  it  is  enacted,  that  "  from  and  after 
the  first  day  of  June,  in  the  year  of  our 
Lord  1690,  where  any  goods  or  chattels 
sliall  be  distrained  for  any  rent  reserved 
and  due  upon  any  demise,  lease,  or  con- 
tract whatsoever,  and  the  tenant  or  owner 
of  the  goods  so  distrained  shall  not  within 
live  days  next  after  such  distress  taken, 
and  notice  thereof  (with  the  cause  of  such 
taking)  left  at  the  chief  mansion,  house, 
or  other  most  notorious  place  on  the  pre- 
mises, charged  with  the  rent  distrained 
for,  replevy  the  same,  with  sufiicient  secu- 
rity to  be  given  to  the  sheriff  according 
to  law,  that  then  in  sucii  case,  after  such 
distress  and  notice  as  aforesaid,  and  ex- 
piration of  the  said  five  days,  the  person 
distraining  shall  and  may,  with  the  siierifl" 
or   under-sheriff"  of   the  county,  or    svith 


the  constable  of  the  hundred,  parish,  or 
place,  where  such  distress  shall  betaken, 
(who  are  hereby  required  to  be  aiding  and 
assisting  therein)  cause  the  goods  and  chat- 
tels so  distrained  to  be  appraised  by  two 
sworn  appraisers  (whom  such  sheriff,  un- 
der-sheriff, or  constable,  arc  hereby  em- 
powered to  swear),  to  appraise  the  same 
truly,  according  to  the  best  of  their  un- 
derstandings ;  and  after  such  appraisement 
shall  and  may  lawfully  sell  the  goods  and 
chattels  so  distrained  for  the  best  price  can 
be  gotten  for  the  same,  tosvards  satisfaction 
of  the  rent  for  which  the  said  goods  and 
chattels  shall  be  distrained,  and  of  the 
charges  of  such  distress,  appraisement, 
and  sale,  leaving  the  overplus  (if  any)  in 
the  liands  of  the  said  sherifi",  under-sheriff, 
or  constable,  for  the  owner's  use." 

By  11  Geo.  2,  c.  19,  s.  10,  after  reciting, 
tliat  "  whereas  great  difficulties  and  incon- 
veniences frequently  arise  to  landlords 
and  lessors,  and  other  persons  taking  dis- 
tresses for  rent,  in  removing  the  goods 
and  chattels  or  stock  distrained  off  the 
premises,  in  cases  where  by  law  they  may 
not  be  impounded  and  secured  thereupon : 
and  also  to  the  tenants  themselves  many 
times  by  the  damage  unavoidably  done  to 
such  goods  and  ciiattels  or  stock  in  the  rer 
moval  thereof;"  it  is  enacted,  '•  That 
from  and  after  the  said  24th  day  of  June, 
1738,  it  shall  and  may  be  lawful  to  and  tor 
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tiff,   to  twit,  [<$^c.]  of    great   value,  to   wit,  of  the    value   of  £ ,  then 

being  in  and  upon  certain  premises,  as  for  and  in  the  name  of  a  distress, 
for  certain  alleged  arrears  of  rent,  by  the  defendants  claimed  and  pre- 
tended to  be  due  and  in  arrear  from  the  iDlaintilf  for  the  said  premises, 
and  afterwards,  to  M'it,  on  [l5'C.]  sold  and  disposed  of  the  said  goods  and 
chattels  towards  satisfaction  of  the  rent  for  which  the  same  were  so  dis- 
trained, and  of  the  costs  and  charges  of  the  said  distress,  and  of  the  ap- 
praisement and  sale  of  the  said  goods  and  chattels,  without  having  given 
to  the  plaintiff  a  notice  of  the  said  distress  and  of  the  cause  of  taking  the 
same,  or  left  such  notice  at  the  chief  mansion  house,  or  other  most  noto- 
rious place  on  the  said  premises,  according  to  the  statute  in  such  case 
made  and  provided,  and  therein  failed  and  made  default,  contrary  to  the 
said  statute. 


5.  For  not  Selling  the  Goods  for  the  best  Price,  (i) 

For  that    whereas   heretofore,  to    wit,  on  [tjjc.]  the   defendants  seized 
and  distrained  divers  goods  and  chattels,  to  wit,  [^'c.  see  Form  2,]  of  the 


any  person  or  persons  lawfully  taking  any 
distress  for  any  kind  of  rent,  to  impound 
or  otherwise  secure  the  distress  so  made, 
of  what  nature  or  kind  soever  it  niayJae, 
in  such  place  or  on  such  part  of  the  pre- 
mises chargeable  with  the  rent,  as  shall 
be  most  fit  and  convenient  for  the  im- 
pounding and  securing  such  distress  ;  and 
to  appraise,  sell,  and  dispose  of  the  same 
upon  the  premises,  in  like  directions  and 
restraints  to  all  intents  and  purposes  as 
any  person  taking  a  distress  for  rent  may 
now  do  off  the  premises,  by  virtue  of  an 
act  made  in  the  second  year  of  the  reign 
of  King  William  and  Queen  Mary,  intitu- 
led ^n  Jict  for  enabling  the  Sale  oj  Goods 
distrained  for  Rent  in  case  the  Rent  be  not 
paid  in  a  reasonable  time;  or  of  one  other 
act  made  in  the  fourth  year  of  his  present 
majesty,  intituled  «?i  ./let  for  the  viorc  ef- 
fectnal  preventing  Frauds  com.mitted,  by 
Tenants,  and  for  the  viore  easy  recorei  y  of 
Rents  and  renevxd  of  Leases  ;  and  it  shall 
and  may  be  lawful  to  and  for  any  person 
or  persons  whatsoever,  to  come  and  go  to 
and  from  such  place  or  part  of  the  said 
premises  where  any  distress  for  rent  shall 
be  impounded  and  secured  as  aforesaid,  in. 
order  to  vievvr,  and  appraise,  and  buy,  and 
also  in  order  to  carry  off  or  remove  the 
same  on  account  of  the  purchaser  thereof; 
and  that  if  any  pound  breach  or  rescous 
shall  be  made  of  any  goods  and  chattels, 
or  stock,  distrained  for  rent  and  impound- 
ed, or  otherwise  secured  by  virtue  of  this 
act,  the  person  or  persons  aggrieved  there- 
by shall  have  the  like  remedy  as  in  cases 
of  pound  breach  or  rescous  is  given  and 
provided  by  the  said  statute." 


As  to  the  form  of  notice  of  distress,  &c. 
see  Woodf.  2d  ed.  by  Harrison  ;  Moss  v. 
Gallimore,  1  Dougl.  279}  9  East,  298.  It 
need  not  state  when  the  rent  became  due  ; 
id.  Notice  to  the  tenant  personally  is 
good;  Walker  ?'.  Rurabal,  Ld.  Ray  m.  53. 
A  landlord  may  distrain  for  one  cause,  and 
justify  or  avow  for  another  ;  see  Crowlher 
-;;.  [{amsbottom,  7  T.  R.  658;  Gambrel  v. 
Earl  of  Falmouth,  4  Ad.  &  E.  73.  No- 
tice where  growing  corn  is  distrained,  11 
Geo.  2,  c.  19,  s.  8. 

(^■)  Form,  &c.  2  Chit.  PI.  5th  ed.  725  b, 
6th  ed.  507.  "This  action  is  founded  on  2 
Will.  &  Mary,  sess.  1,  c.  5.  s.  2,  cited  ante, 
516,  note  (A).  The  price  at  which  the 
goods  were  appraised  will  be  presumed  to 
be  the  best  until  the  contrary  appear; 
Walter  r.  Rumbal,  4  Mod.  390;  Com. 
Dig.  Distress,  D.  8;  2  Stark.  Ev.  2d 
ed.  282,  note  (2).  Reasonable  care  and 
diligence  must  be  used  to  obtain  the  best 
price  ;  and  perhaps  the  landlord  is  not 
justified  in  parting  with  the  goods  for  a 
price  manifestly  inadequate  to  their  value, 
although  no  better  be  offered  at  the  time, 
but  ought,  if  only  such  a  price  be  offered, 
to  defer  the  sale  :  by  analogy  to  the  in- 
stance of  a  sjieriff  selling  under  a  vendi- 
tioni exponas ;  Keightly  r.  Birch,  3  Camp. 
521 ;  Barnard  v.  Leigh,  1  Stark.  R.  43. 
In  Poynter  v.  Buckley,  5  C.  <fc  P.  512, 
Tindal,  C.  J.  allowed  a  plaintiff  upon  the 
above  form  of  count  to  prove  that  the 
goods  were  improperly  lotted,  and  were 
allowed  to  stand  in  the  rain.  In  general, 
no  particular  order  is  required  by  law  to 
be  observed  on  the  sale  of  goods  of  differ- 
ent   descriptions,  as    that  beasts    of    the 
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plaintiff,  tof  great  value,  to  vvil,  of  tlic  value  of  £ ,  then  found    and 

being'  in  and  upon  certain  premises,  with  the  appurtenances,  as  and  for 
and  in  the  name  of  a  distress,  for  certain  arrears  of  rent  alleged  to  he 
due  to  the  defendant,  [or  E.  F.,]  for  the  use  and  occupation  of  the  said 
premises,  with  the  appurtenances,  and  the    defendants  afterwards,  to  wit, 

on  the  day  of  ,  in    the  year  aforesaid,  sold  the  said  goods   and 

chattels  under  color  of  the  said  distress,  for  and  towards  payment  and 
satisfaction  of  the  said  supposed  arrears  of  rent  and  the  charges  of  the 
said  distress  and  sale ;  yet  the  defendants,  contriving  and  intending 
to  injure  the  plaintiff  in  this  behalf,  did  not  nor  would  sell,  or  use 
due  care  or  diligence  in  endeavoring  to  sell,  the  said  goods  and  chattels- 
' under  the  said  distress  for  the  best  price  that  could  and  might  have  been 
gotten  for  the  same,  but  on  the  contrary  thereof,  the  defendants  then,  to 
wit,  on  the  day  and  year  aforesaid,  wrongfully  and  injuriously  sold  the 
said  goods  and  chattels  for  much  less    than  the  best  price,  (that  is  to  say) 

for  £ less  than  the  best  price  that  could  and  might  have  been  gotten 

and  received  for  the  same,  had  the  same  been  sold  with  due  care  and  in 
a  due  and  proper  manner  by  the  defendants. 


6.   Case  against    a  Landlord  and  his  Broker  for  selling  Goods  dis- 
trained, without  having  them  aj^praised  by  Two  Appraisers,  (j) 

For  that  whereas  \_pi-oceed  as  in  Form  ],  ante,  512,  to  the  asterisk,]  And 
whereas  the  defendants  heretofore,  to  wit,  on  [S^'c]  seized  and  took  di- 
vers goods  and  chattels  of  the  plaintiff",  to  wit,  [Sfc.  describe  them  as  in  tro- 
ver,] of  great   value,  to  wit,  £ ,  \_if  the  goods  have  been  described  in  a 

former  count,  make  the  allegation  advised  in  Form  2,]   then   being  on  the 
.said  premises,  as  a  distress  for  certain  arrears  of  the  said   rent,  exceed- 
ing .£20,  to   wit,  to  the  amount  of  £ ;  yet  the  defendants,  contriving 

and  intending  to  injure  the  plaintiff,  afterwards,  to  wit,  on  [c^'c]  wrong- 
fully and  injuriously,  without  the  plaintifi''s  consent,  {k)  sold  and  disposed 
of  the  said  goods  and  chattels  under  the  said  distress  for  the  said  arrears 
of  rent,  and  the  expenses  of  the  said  distress  and  sale,  without  causing 
such    goods   and  chattels  to   be  duly  tand   according  to  the  form  of  the 

plough  should  be  postponed  to  other  goods  :  wood  v.  Cowno,  1   Stark.  R.  172;  Bui.  N. 

and  the  sale   of  such   beasts   first  does  not  P.  81.     The  latter  should  be  sworn  before 

furnish  a    cause  of  action  ;  Jcnner  ?;.  Yol-  the    constable  of  the    parish    wherein   the 

land,  6  Price  R.  5;  2  Chit.  R.  167.  distress  is    made  ;   Avenell  v.    Croker,  W. 

(j)   See  form,  &c.  2  Chit.    PI.  5th   edit.  «fc  M.    172;     and  the  constable  should  at- 

725  ;  6th  edit.  506.     The  action  is  founded  tend  at  the  time  of  appraisement,  and  then 

on  2  W.  &  M.  sess.  1,  c.  5,  s.  2,  cited  ful-  before  it   is  made    administer   the    oath  ; 

ly,  «?i^c,  516,  note  (/().    It  seems  on  the  con-  Kenny  v.    May,  1    M.  &.    Rob.  56.       The 

struction  of  the  57  Geo.  3,  c.   93,  one  ap-  value  of  the   goods,  minus   the  arrears  of 

praiser  suffices  where    the   distress    is   for  rent,  is  the  measure  of  damages,  with  spe- 

less  than  £20  ;  Fletcher  v.  Saunders,  6  C.  cial  damage  if  laid  and  proved  ;  Knotts  v. 

«&- P.    747;  1  M.   &>  Rob.    375;  Bishops.  Curtis,   5  C.    &  P.   322;    2  Tyr.  449,  n.  ; 

Bryant,  6   C.  &  P.  484.     The  broker   dis-  Biggins -y.  Goode,  2  Tyr.  447;  2  C.    &J. 

training  should  not  be  one  of  the  apprais-  364. 
ers  ;  Lyon  v.  Weldon,  2  Bing.  334  ;  West-         (k)  See  Bishop  r.  Bryant,  6  C.  «&  P.  484. 
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statute  in  sucli  case  made  and  provided,  appraised  by  two  sworn  apprais- 
ers, contrary  to  the  said  statute  ;  To  the  plaintiff's  damage  of".£ ,  and 

therefore  he  brings  his  suit,  &c. 


7.  By  Tenant  against  his  Landlord  and  Bailiff,  who  distrained  for 
Rent,  for  making  extortionate  Charges  and  selling  the  Goods  for 
the  same,  (l)    . 

For  tliat  whereas  the  plaintiff,  before  and  at  the  time  of  the  committing 
of  the  grievance  hereinafter  mentioned,  held  certain  premises  as  tenant 
thereof  to  the  said  C  D.,  at  and  under  a  certain  rent  therefore  payable 
by  the  plaintiff  to  the  said  C.  D.  for  the  same  ;  and  the  defendants  had 
taken  and  seized  divers  goods  and  chattels  of  the  said  plaintiff,  to  wit, 
[describe  them  as  in  trovcr'\  of  great  value,  to  wit,  £ ,  being  in  and  up- 
on the  said   premises,  as  and  in  the  name  of  a  distress  for  certain  arrears 

of  rent,  to   wit,  £ -,  due   from  the  said   plaintiff  to  the  said   C.  D.  for 

the  same;  and  the  said  defendants  heretofore,  to  wit,  on  [<§-c.]  sold  and 
disposed  of  the  said  goods  and  chattels  under  the  said  distress  ;  yet  the 
defendants  not  regarding  their  duty  in  that  behalf,  and  contriving  and  in- 
tending to  oppress,  impoverish  and  injure  the  plaintiff,  then  wrongfully 
and  injuriously  and  extortionately  kept  and  detained  the  said  goods  and 
chattels,  and  sold  and  disposed  of  the  said  goods  and  chattels,  under  the 
said  distress  not  only  for  the  said  arrears  of  rent,  and  the  reasonable  and 
legal  amount  of  the  charges  and  expenses  of  the  said  distress,  appraise- 
ment and  sale,  and  incidental  thereto,  but  also  for  a  further  large  sum  of 
money,  to  wit,  £ ,  by  the  defendants  then  wrongfully  and  extortion- 
ately charged  and  demanded  for  the  charges  and  expenses  of  the  said  dis- 
tress and  sale,  and  incidental  thereto,  over  and  above  and  besides  the 
said  arrears  of  rent,  and  the  reasonable  and  lawful  charges  and  expenses 
of  and  incidental  to  the  said  distress  and  the  appraisement  and  sale  of 
the  said  goods  and  chattels  distrained  as  aforesaid,  such  reasonable  and 
lawful  charges  and  expenses  then  amounting  to  a  certain  sum,  to  wit,  £ —  ; 
and  the  said  defendants  thereby  then  wrongfully,  unjustly  and  illegally 
extorted  and  obtained,  of  and  from  the  said  plaintiff",  out  of  the  proceeds 
of  the  said  goods  and  chattels,  as  and  for  the  charges  and  expenses  of 
the  said  distress,  appraisement  and  sale,  a  large  sum  of  money,  to  wit, 
tiie  said  sum  of  <£ ,  over  and  above  the  lawful  and  reasonable  texpen- 

{l)  This  count  was  some  few  years   ago  P.  96,  S.  C.     Tiie  57   Geo.  3,   c.  93,  regu- 

ndopted    in   practice;    and    see    per    Lord  lates  and  fixes  the  charges  wliore  the  sum 

Abinger,  C.    B.,  Lyon    v.   Tomkies,    1  M.  due  does   not    exceed    £20.     This  statute 

&  W.   608.     It    wastliere    held,   that   tiie  does  not  apply    where   the    distress  is   for 

reasonableness    of  the    charges    might   be  n)ore  tlian  £20,    though  tlie   goods  are  ap- 

questioned   upon    a   count  for    not  leaving  praised    at  less;  Child  r.    Chamberlain,  5 

the  overplus   with    the   sheriff;  see   Form  li.  &   Ad.  1049;  3  N.  &  M.  520;  5  C.  & 

10,  post,  521.  Assumpsit  for  money  had  and  P.  213.     Where  the  rent  exceeds  £20,  the 

received  also  lies  against  a  broker  who  re-  reasonableness  of  the  charges  is  a  question 

ceives    excessive     charges,     although    the  for  a  jury,  iVZ.  ;  see  Lyon  r.  Tomkies,  ;*os^, 

tenant  had  obtained  lime  to  prevent  a  sale,  521,  note  {o). 
&,c.  ;  Hills  V.  Street,  5  Bing.  37;-  2  M.  «& 

[t520j 
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ses  of  aiul   incidental  to  the   said  distress,-  appraisement  and  sale,  and 
over  and  above  the  moneys  they  were  entitled  to  in  that  behalf,  the  said 

arrears  of  rent  being  then  satisfied  ;  To  the  plaintiff's  damage  of  ^ , 

and  therefore  he  brings  his  suit,  &c. 


8.  By  a  Tenant  against  Landlord  and  Broker,  who  distrained  for 
Rent,  for  not  taking  due  Care  of  the  Goods  sold  or  such  as  re- 
mained unsold  under  the  Distress. 

For  that  whereas  [«s  in  Form  1,  a7ite,  512,  to  the  asta'isk :]  And  where- 
as the  defendants,  on  [<5'^'J  seized  and  took  divers  goods  and  chattels  of 
the  plaintiff,  to   wit,  [describe   them   as  in   trover,]  of  great   value,   to  wit, 

£ ,  [z/"  before   described  in  a  former  ro7int,    see   Form  2,]  then  being  in 

and  upon  the  premises,  as  for  and  in  the  name  of  a  distress  for  certain 
arrears  of  the  said  rent ;  and  afterwards,  to  wit,  on  [4'^']  under  the  said 
distress,  sold  a  certain  part  of  the  said  goods  and  chattels,  to  wit,  [4*c.J 
and  by  and  with  the  proceeds  of  such  sale  paid  and  satisfied  the  said  ar- 
rears of  rent  imd  the  charges  of  the  said  distress  and  sale  :  and  whereas 
the  defendants,  under  the  said  distress,  had  the  charge  and  possession  of 
all  the  goods  and  chattels  distrained  as  above-mentioned   until  the   said 

sale,  and  for  a  long  time  afterwards,  to  wit,  until  and  upon  the day 

of ,  in  the  year  aforesaid,  had  the   charge  and    possession  of  the  i*e- 

mainder  of  such  gouds  and  chattels  so  distrained,  and  which  were  not 
sold  under  the  said  distress  ;  yet  the  defendants,  not  regarding  their 
duty  in  that  behalf,  but  contriving  and  intending  to  injure  the  plaintiff, 
did  not  nor  would  after  the  seizing  and  taking  the  said  several  goods  and 
chattels  as  and  for  such  distress  as  aforesaid,  and  until  the  sale  of  such 
pai't  thereof  as  aforesaid,  take  due  and  proper  care  of  the  several  goods 
and  chattels  so  distrained,  nor  did  nor  would  after  the  sale  of  such  part 
thereof  as  aforesaid,  and  until  the  return  of  the  remainder  thereof  to 
the  said  plaintiff  as  hereinafter  mentioned,  take  due  and  proper  care  of 
the  said  remainder  of  the  said  goods  and  chattels  so  distrained  as  afore- 
said" and  remaining  unsold  in  the  hands  of  the  defendants,  but  on  the 
contrary  thereof  so  wrongfully,  carelessly,  negligently  and  improperly 
behaved  and  conducted  themselves  with  respect  to  the  said  several  goods 
and  chattels  taken  as  such  distress  as  aforesaid,  until  the  sale  of  part  there- 
of as  aforesaid;  and  with  respect  to  the  remaining  part  of  the  said  goods 
and  chattels  so  distrained  as  aforesaid,  after  'such  sale  and  until  the  re- 
turn thereof  to  the  plaintiff",  took  so  little  and  such  bad  care  of  the  several 
goods  and  chattels  upon  those  several  occasions  and  during  those  respec- 
tive periods,  that  by  and  through  the  negligence  and  improper  conduct 
of  the  defendants  in  that  behalf,  the  said  several  goods  and  chattels  so 
taken  as  aforesaid  were  then,  before  the  said  sale  of  part  thereof,  and 
whilst  the  defendants  so  had  the  charge  and  possession  thereof,  to  wit,  on 
[<§"£.]  materially  injured  and  lessened  in  value  and  such  part  thereof  as 
was  so  sold  as  last  aforesaid  produced  and  fetched  tupon  such  sale,  much 
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Jess,  to  Avit,  £ less  than  tliey  would   have  produced  if  the  same  had 

been  properly  and  carefully  kept  and  impounded,  and  the  defendants  had 
not  been  guilty  of  the  said  neglect  and  misconduct ;  and  the  said  goods 
and  chattels  remaining  unsold  as  last  aforesaid  were,  whilst  in  the  said 
charge  and  possession  of  the  defendants,  to  wit,  on,  [S^-c]  greatly  injured 
and  lessened  in  value,  and  were  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  returned  by  the  defendants  to  the  said  plaintiff  greatly 
injured,  spoiled,  damaged  and  deteriorated  in  value  by  and  through  the 
said  negligence,  improper  conduct  and  default  of  the  defendants  in  that 
behalf,  whereby  the  plaintiff  hath  lost  and  been  deprived  of  divers  profits 
and  advantages  which  would  otherwise  have  accrued  to  him,  and  was 
and  is  otherwise  injured  ;  To  the  plaintiff's  damage  of  £ ,  and  there- 
fore he  brings  his  suit,  &c. 


9.  Against  a  distraining  Broher  for  not  giving  the  Tenant  a  Copy 
of , the  Charges  of  the  Disti'ess.  {m) 

For  that  whereas  {as  in  Form  1,  ante,  512,  to  the  asterisk:']  And 
whereas  the  defendant,  as  a  broker  and  baihff,  for  and  on  behalf  of  the 
said  E.  F.  {n)  on  [4'c.]  made  and  levied  a  dis^ess  upon  divers  goods  and 
chattels,  to  wit,  [c^c]  of  the   plaintiff,  of  great  value,  to  wit,  of  the  value 

of  £ for   certain   arrears   of  the  said  rent ;    yet  the   defendant,  not 

regarding  his  duty  in  that  behalf,  but  contriving  and  intending  to  injure 
the  plaintiff,  did  not  nor  would  give  a  copy  of  his  the  defendant's  charges, 
and  of  all  the  costs  and  charges  of  the  said  distress,  signed  by  him,  the 
defendant,  to  the  plaintiff,  although  the  defendant  was,  to  wit,  on  [SfC.] 
requested  by  the  plaintiff  to  give  him  such  copy,  and  a  reasonable  time 
for  so  doing  elapsed  before  the  commencement  of  this  suit,  but  the  de- 
fendant hath  wrongfully  neglected  and  refused  so  to  do,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided. 


10.  For  not  leaving  the  Overplus  of  the  Proceeds  of  a  Distress  ivith 

the  Sheriff,  ^c.  (o) 

For  that  whereas  [as  in  Form  1,  ante,  512,  to  the  asterisk  :]  And  where- 

(m)  Bjr  57  Geo.  3,  c.  93,  s.  6,  every  bio-  (?i)  Or   if  the   landlord  interfered,  &c. 

kcr  or  other  person    who    shall  make  and  and  be  also   sued,  say,  "the   said  dcfend- 

levy   any  distress    whatsoever,   shall   give  ants,"  on,  &c. 

a  copy  of  his  charges,  and  of  all  the   costs  (o)  This   action  is    founded    on  the   en- 

and    charges    of  any  distress    whatsoever,  actment  in  2  W.  &  M.  c.  5,  s.  2,  stated  at 

signed  by  him,  to  the  person  or  persons  on  length,  ante,  516,  note  (A).     The   action  is 

whose  goods  and  chattels  any  distress  shall  to  be  brought  by  the  oicjier  of  the   goods, 

be  levied.     A   landlord  who  does  not  per-  It  seems  that  the  owner  might  demand  the 

sonally  interfere  in  the  distress,  is  not  lia-  overplus  of  the   landlord  and    broker,  (see 

blefor  the  neglect  of  his  broker  in  not  de-  J}non.  Lofft,  201  ;  Simpson  v.  Routh,2  B. 

livering   a   copy   of   hi.s    charges:   Hart  t;.  &  C.  682,)  before  they  have  paid  it  to  the 

Leach,  1    JM.  iV  W.    560;   see    j)Ost  Picas,  sheriff,  and  bring  assumpsit  for  money  had 

tit.  "  Distress."  and  received;  but  the  nonpayment  cannot 
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as  the  defendants  hcrctofbrc,  to  wit,  on  [^-c]  in  the  county  [aroroi^aid,]  to 
wit,  in  ttlie  parish  of — ,  in  the  said  county,  seized  and  distrained  divers 
goods  and  chattels  of  the  plaintiff,  to  wit,  [Sec.  here  specify  the  goods  as 
in  trover,  or  if  they  have  bam  before  described  in  a  former  count,  say, 
"  goods  and  chattels  of  the  plaintiff  of  the  like  number,  quantity,  descrip- 
tion and  value  as  the  goods  and  chattels  in  the  said count  mention- 
ed,"] then  found  and  being  in  and  upon  the  said  premises,  with  the  ap- 
])urtenances  there  situate,  as  and  for  and  in  the  name  of  a  distress  for 
certain  arrears  of  the  said  rent,  to  wit,  £ ;  and  whereas  the  defend- 
ants afterwards,  to    wit,  on  the day  of ,  in    the    year    aforesaid, 

sold  the  said  goods  and  chattels  for  payment  and  satisfaction  of  the  said 
arrears  of  rent,   and   the  charges   of  the  said   distress,  appraisement  ajid 

sale,  for  divers  sums  of  money,  to  wit,  to   the  amount  of  £ ,  being  a 

much  larger  sum  of  money  than  was  sufficient  to  satisfy  and  discharge  all 
the  rent  then  due  for  the  said  premises  with  the,  appurtenances,  and  all 
the  charges  of  the  said  distress,  appraisement  and  sale  ;  and  the  defend- 
ants, with  and  out  of  a  part  of  the  produce  of  the  said  goods  and  chat- 
tels then  satisfied  the  said  arrears  of  rent,  and  the  charges  of  the  said 
distress,  appraisement  and  sale,  leaving  in  the  defendant's  hands  a  great 
and  considerable  overplus  of  the  money  produced  by  the  sale  ;  yet  the 
defendants,  contriving  and  intending  to  injure  the  plaintiff,  did  not,  nor 
did  either  of  them,  after  satisfaction  of  the  said  arrears  of  rent  and  char- 
ges as  aforesaid,  out  of  the  produce  of  the  said  goods  and  chattels  so 
sold,  leave  the  overplus  thereof  in  the  hands  of  the  sheriff  or  under-sher- 

ifi'  of  the  said   county  of ,  or  either   of  them,  oj-  of  the  constable  of 

ihe  parish,  hxindred  or  place  where  the  said  distress  was  so  taken  as  afore- 
said, for  the  use  of  the  plaintiff,  so  being  the  owner  of  the  said  goods 
and  chattels  as  aforesaid,  although  a  reasonable  time  for  that  purpose 
elapsed  before  the  commencement  of  this  suit,  but  the  defendants  have 
hitherto  wholly  neglected  and  refused  so  to  do,  and  therein  failed  and 
made  default,  and  the  plaintiff  hath  not  yet  received  nor  been  in  any  way 
satisfied  for  such  overplus  or  any  part  thereof  as  aforesaid  ;  and  the  de- 
fendants have  wrongfully  converted  and  disposed  of  the  same  to  their 
own  use,  contrary  to  the  statute  in  such  case  made  and  provided. 

be  made  tlie  subject  of  an  action  of  tres-  received  from  the  broiler  the  balance  re- 
pass or  trover.  In  Lyont".  Tomkies,!  M.  maining  afterpayment  of  the  rent  and  the 
ifc  W.  603,  it  was  decided,  that  the  over-  actual  charges,  making  no  objection  as  to 
■plus  wiiich,  by  thestat.2  W.  «&  M.  sess.  1,  their  reasonableness  ;  held,  that  it  was  a 
c.  5,  s.  2,  is  directed  to  be  left  in  the  hands  question  lor  the  jury  whether  he  accepted 
of  the  sheriff",  under-sheriff"  or  constable,  such  balance  in  satisfaction,  and  if  not, 
on  a  distress,  for  the  owner's  use,  means  whether  it  was  sufficient  to  satisfy  the  re- 
the  overplus  afterpayment  of  the  rent  and  al  balance,  but  that  it  was  not  correct  to 
of  the  reasonable  charges  ;  and  therefore,  lay  it  down  as  matter  of  law  that  such  pay- 
that  in  an  action  for  not  leaving  the  over-  ment  and  receipt  substantially  satisfied  the 
plus  in  the  hands  of  the  sheriff,  &c.  the  requisitions  of  the  statute.  The  venue  is 
plaintiff'  may  question  the  reasonableness  transitory  in  this  action, 
of  the  charges.     In  that  case  the  [)laintift' 
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REFERENCES  TO  FORMS  FOR  OTHER  IRREGULARITIES,  AND 
NOTES  THEREON. 


11.  For  distraining  Beasts  of  the  Plough  and  Sheep,  there  being 
other  sufficient  Goods. 

["  Uiiqore  est  purveu  que  null  home  de  religion  n'autre  soit  distreinte 
per  bastes,  que  gaignent  sa  terre,  ne  per  ses  brebis,  taunt  come  lem  trove 
autre  destresce  et  autres  chateux  suffisaunt,"  51  11.  3,  st.  4.  See  Form 
of  Declaration,  &c.  2  Chit.  PL  5th  edit.  718,  6th  edit.  499  ;  8  Wentw. 
439,  443  ;  Burn's  J.  tit.  "  Distress  ;"  Bradbj,  262.  This  action  does  not 
lie  if  there  were  reasonable  ground,  upon  the  appraisement  of  competent 
persons,  to  suppose,  at  the  time,  that  the  other  chattels  upon  the  premi- 
ses would  not  be  sufficient,  and  the  other  effects  need  not  first  be  sold  to 
ascertain  the  fact.  Jenner  v.  YoUand,  6  Price,  3;  2  Chit.  R.  167.  And 
beasts  of  the  plough  may  be  taken,  if  there  be  nothing  else  but  growing 
crops;  Piggott  v.  Birtles,  1  M.  &  W.  441.  Trespass  or  trover,  without 
a  demand  before  action.  Ward  v.  Ventom,  Peake's  Add.  C.  126,  would 
lie  for  taking  beasts  of  the  plough  or  sheep,  or  implements  of  trade, 
where  there  were  other  sufficient  distrainable  goods  upon  the  premises,  or 
other  privileged  goods  ;  F.  N.  B.  88 ;  Hutchins  v.  Chambers,  1  Burr. 
579 ;  Gorton  v.  Falkner,  4  T.  R.  565.] 


12.  For  distraining  Tools  of  Trade,  there  beirig   other  sufficient 

Goods. 

[Form,  &c.  2  Cliit.  PI.  5th  edit.  718  a,  6th  edit.  499.  As  to  this  privi- 
lege, &-c.  see  the  cases  Harrison's  Ind.  tit.  "Distress"  and  Addenda; 
Burn's  J.  tit.  "Distress."  Trespass  or  trover  lies,  supra,  Form  11; 
Brown  v.  Shevil,  2  Ad.  &  E.  138 ;  4  N.  &  M.  277,  S.  C] 


13.  For  making  a  Second  Distress  for  the  same  Rent  on  the  same 

Goods. 

[Forms,  <fec.  2  Chit.  PL  5th  edit.  720  a,  6th  edit.  502 ;  Bishop  v.  Bry- 
ant, 6  C.  &  P.  484  ;  Smith  v.  Goodwin,  4  B.  &  Ad.  413  [form  held  good 
after  verdict].  Count  for  making  a  second  distress,  there  having  been  a 
prior  distress  for  the  arrears,  under  which  defendant  had  sold  part  of  the 
goods,  and  still  retained  growing  crops  seized  ;  Piggott  v.  Birtles,  1  M. 
&  M.  441 ;  [defendant  there  paid  money  into  court  upon  that  count.]  It 
seems  that  Trespass  or  Trover  is  the  more  correct  form  of  action  where 
the  second  taking  is  illegal.  "  It  is  the  duty  of  a  landlord  to  make  a  dis- 
tress at  once  for  his  whole  rent,  if  he  can  find  sufficient  goods  on  the  pre- 
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liiiscs  ;  for  various  distresses  are  vexatious  to  tlic  tenant.  And  tlioreforc 
at  the  common  law,  if  the  Landlord  make  an  insufficient  distress  when  he 
might  have  taken  more,  a  second  distress  for  the  remainder  of  the  same 
rent  was  illegal,  for  it  was  his  own  folly  not  to  liave  taken  enough  at  first ; 
bat  if  it  fappeared  that  he  could  not  find  a  sufficient  distress  on  the  land, 
then  it  seems  that  even  at  the  common  law  he  might  distrain  again  ;" 
Bradby  on  Distresses,  ch.  5,  p.  130.  The  statute  17  Car.  2,  c.  7,  s.  4, 
enables  the  landlord,  in  the  cases  there  pointed  out,  to  make  successive 
distresses,  if  the  distress  shall  not  be  found  to  be  of  value  5f  the  arrears 
distrained  for.  See  further  Gambrell  v.  Earl  Falmoutli,  4  Ad.  &  E.  73; 
Pulfrey  v.  Baker,  3  Price,  572.] 


14.  For  driving  a  Distress  more  than  Three  Miles  out  of  the 

Hundred. 

[Form  and  law,  2  Chit.  PI.  5th  edit.  721,  6th  edit.  503,  and  notes  ;  I 
&-  2  W.  «fc  M.  c.  12,  which  entitles  the  party  aggrieved  to  £b,  and  treble 
damages  ;   1  Chit.  Col.  Stat.  G60.] 


15.  For  refusing  to  restore  the  Goods  on   Tender  of  the  Rent  and 

Costs. 

[See  the  Forms,  &c.  2  Chit.  PI.  5th  edit.  723,  6th  edit.  .504.  AVhcre 
the  tender  is  before  sciziTfe,  trespass  or  trover,  not  case,  is  clearly  the  cor- 
rect form  of  action  ;  Branscomb  v.  Bridges,  3  Stark.  R.  172  ;  2  D.  &,  R. 
256  ;  1  B.  &  C.  145  ;  but  even  in  such  instances  the  tenant  may  waive 
the  trespass  and  sue  in  Case  for  any  excess  or  irregularity  ;  as  for  taking 
too  many  goods,  &c.  ;  see  id.;  Holland  v.  Bird,  10  Bing  15.  And  trover 
or  replevin  would  lie  for  a  detention  or  sale  after  a  tender  made  subse- 
quently to  the  seizure  and  before  impounding;  see  Evans  v.  Elliott,  6  N. 
&  P.  606.  And  trespass  lies  for  a  removal  of  the  goods,  if  a  sufficient 
tender  be  made  after  distress  taken  and  before  impounding  ;  Virtue  v. 
Beasley,  1  M.  &  Rob.  21.  "A  tender  of  the  rent  upon  the  land  before 
the  distress,  makes  the  distress  vexatious ;  tender  after  the  distress  and 
before  impounding,  makes  the  detainer,  and  not  the  taking,  Avrongful  ; 
tender  after  the  impounding  makes  neither  the  one  nor  the  other  wrong- 
ful, for  there  it  comes  too  late,  because  the  case  is  put  to  the  trial  of  the 
law  to  be  there  determined  ;"  8  Co.  147  a  ;  Gilb.  by  Hunt,  76  ;  2  Chit. 
PI.  supra,  note  ;  2  Stark.  Ev.  282,  note  (u) ;  but  in  the  case  of  a  distress 
for  rent,  a  sale  after  tender  of  the  rent  and  expenses  would  be  illegal, 
on  the  equity  of  2  W.  «&  M.  c.  5  ;  see  id. 

The  tender  may  be  made  to  the  landlord,  though  he  distrains  by  a 
broker;  see  Smith  v.  Goodwin,  1  N.  &  M.  371  ;  4  B.  &  Ad.  413;  or  it 
may  be  made  to  the  broker  ;  Evans  v.  Elliott,  6  N.  &  P.  606.     In  the 
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case  of  a  distress  taken  damage  feasant,  it  seems  that  case  does  not  lie 
for  detaining,  &c.  after  tender  made  subsequently  to  the  seizure,  but 
after  impounding,  or  even,  before  impounding;  see  Anscomb  y.  Shore, 
1  Camp.  265  ;  Sheriff  v.  James,  1  Ring.  341  ;  8  Moor,  334 ;  2  Stark. 
Ev.  2d  edit.  282,  note  {u). 


,    f  16.  For  Selling  the  Goods  within  the  Five  Days. 

[This  is  founded  on  the  equity  of  2  W.  Sc  M.  sess.  1,  c.  5,  s.  2,  fully 
cited  ante,  516,  note  (h).  Case  is  the  proper  remedy  in  this  instance, 
but  it  does  not  lie,  and  trespass  or  trover  should  be  brought,  where  an 
unripe  crop  of  groAving  corn,  taken  as  a  distress,  is  sold  within  the  five 
days,  such  sale  being  void;  see  Owen  v.  Legh,  3  R.  &  Aid.  470.  The 
five  days  given  by  stat.2  W.  &  M.  are  to  be  reckoned  inclusive  of  the  day 
of  sale  ;  if  therefore,  ex.  gr.  the  distress  be  made  on  a  Saturday,  the  sale 
may  be  on  Thursday  ;  Wallace  v.  King,  1  H.  Rla.  13.  According  to 
Harper  v.  Taswell,  6  C.  «fe  P.  166,  (Tindal,  C.  J.)  the  landlord  must  wait 
five  whole  days,  i.  e.  five  times  24  hours ;  and  therefore  where  the  dis- 
tress was  on  Friday  at  two  a.  m.  and  the  sale  was  on  the  following  Wed- 
nesday at  eleven  a.  m.  the  sale  was  held  to  be  wrongful.] 


17.  For  not  Removing  the  Goods  within  a  Reasonable  Time  after  the 
lapse  of  the  Five  Days. 

[Form,  &c.  2  Chit.  PL  5th  edit.  724  a,  6th  edit.  506.  This  action  is 
on  the  equity  of  2  W.  &  M.  c.  5,  s.  2,  and  11  G.  2,  c.  19,  s.  10,  cited  an- 
te, 516,  n.  {h).  This  form  is  sometimes  adopted,  but  Mr.  Starkie  says 
that  "it  seems  to  be  clear  that  the  remedy  is  trespass  and  not  case  ;"  and 
and  see  ante,  512,  note  {a)  ;.  Winterbornc  v.  Morgan,  11  East,  395.  A 
reasonable  time  is  allowed  by  law  after  the  five  days  to  remove  and  sell. 
The  reasonableness  of  the  time  is  a  question  for  the  jury;  Pitt  v.  Shew,  4 
R.  &  Aid.  208,  semhlc,  S.  C.  as  Pitt  v.  Adams,  2  Stark.  Ev.  2d  edit.  282, 
note  {y).  Of  course  if  the  tenant  consent  verbally,  or  in  writing,  to 
the  delay,  he  has  no  ground  of  action ;  see  Han-ison  v.  Rray,  7  Price, 
610.] 


18.  For  Selling  a  Groiving  Crop  before  it  was  gathered  and 

appraised. 

[See  Form,  &c.  2  Chit.  PI.  5th  edit.  725  a,  6th  edit.  507.  This  action 
is  on  11  Geo.  2,  c.  19,  s.  8  ;  see  Owen  v.  Legh,  3  R.  &-  Aid.  470,  supra. 
Form  16.  In  Proudlove  v.  Twemlow,  3  Tyr.  260  ;  1  C.  i&  M.  326;  the 
remedy  was  held  to  be  trespass,  or  ia  case  for  the  special  damage  arising 
from  the  irregularity  and  no  more.     In  such  action,  with  a  count  in  tro- 
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ver,  the  landlord  was  held  entitled  to  deduct  the  rent  due  to  him  from  the 
difterence  between  the  price  which  might  have  been  obtained  had  the  sale 
been  regular,  and  that  which  was  obtained  under  the  irregular  sale  ;  so 
that  where  no  such  diflerence  existed,  from  the  crops  having  been  sold 
for  their  full  value,  while  the  rent  due  exceeded  the  produce  of  that  sale, 
the  tenant  recovered  nominal  damages  only  ;  id.] 


tl9.  For  Selling  more  Goods  than  was  necessary  under  a  Distress 

for  Rent. 

[Form,  &c.  2  Chit.  PI.  6th  edit.  508.  It  would  seem  doubtful  whether 
trover  lies.  In  Batchelor  v.  Vyse,  I  M.  &  Rob.  331,  Tindal,  C.  J.  held 
that  trover  did  not  lie  against  the  sheriff  to  recover  the  value  of  goods  sold 
in  excess  beyond  what  was  necessary  to  satisfy  the  execution;  but  it 
seems  the  Court  of  C.  P.  inclined,  on  a  motion  for  a  new  trial,  to  think 
that  trover  might  be  supported  in  such  case  ;  4  M.  «fc  Sc.  5-52,  S.  C. 
Where  the  overplus  is  not  paid  to  the  sheriff,  Form  10,  a7ite,  521,  might 
be  sustained.] 


EASEMENTS. 


[See  "  Ancient  Lights,"  "  Commons,"  "  Watercourses,"  '*  Ways." 
Case  is  in  general  the  remedy  for  the  disturbance  of  a  pai-ty  in  the  en- 
joyment of  an  easement ;  1  Chit.  PI.  Cth  edit.  142  ;  see  HewUns  v.  Ship- 
pam,  5  B.  &  C.  221 :  7  D.  &  R.  783;  Prescription  Act,  2  &  3  Will.  4, 
c.  71,  ante,  497,  note  (6);  509,  note  (p)  ;  and  decisions  thereon,  id.,  and 
post,  "  Trespass,"  "  Ways."  In  general  the  declaration  in  case  for  dis- 
turbance of  an  easement,  must  show  an  obstruction  in  the  place  or  thing 
wherein  the  plaintiff  is  entitled ;  and  therefore  in  case  for  obstructing  the 
plaintiff"  in  his  enjoyment  of  a  right  to  take  water  from  a  cistern,  the  de- 
claration was,  on  motion  in  arrest  of  judgment  after  verdict  for  plaintiff 
on  plea  denying  such  right,  held  bad,  because  it  alleged  that  the  obstruc- 
tion consisted  in  wrongfully  locking  up  a  door  leading  to  the  cistern, 
without  stating  that  the  plaintiff'  had  any  right  to  pass  through  the  door  in 
question;  Tebbutt  v.  Selby,  1  N.  &  P.  710,  E.  T.  1837;  see  form  there  ; 
and  Manning  v.  Wasdale,  id.  172  ;  Disturbance  of  Franchises,  2  Chit.  PI. 
6th  edit.  585.] 


Vol.  IL  9  [t526] 


526        CASE— DECLARATIONS  IN:— ESCAPES— FAIRS. 


ESCAPES. 


1 .  Against  a  Sheriff" for  an  Escape  on  Mesne  Process. 

[See  Form  and  law,  3  Chit.  PI.  6th  edit.  516,  and  notes ;  Blower  v. 
Hellis,  1  C.  &  M.  393  ;  Harris,  Ind.  tit.  "Escape."  Form  2  should  be 
added  where  there  is  any  doubt  whether  an  actual  caption  can  be  proved. 
See  Pleas,  post,  tit.  "Escape."  Liability  of  late  sheriff;  Assignment  of 
prisoner,  &c.  3  «fc  4  Will.  4,  c.  99,  s.  7 ;  Davidson  v.  Seymour,  1  M.  & 
M.  34.] 


§.  For  not  taking  the  Defendant  where  the  Sheriff  had  an 
oppoHunity . 

[See  Forms,  &c.  2  Chit.  PI,  6th  edit.  518  ;  and  in  Brown  v.  Jarvis,  1 
M.  &.  W.  704.  It  was  there  held,  that  even  since  the  Uniformity  of  Pro- 
cess Act,  the  sheriff  is  bound  to  arrest  a  defendant  as  soon  as  he  can  af- 
ter the  delivery  tof  the  capias  to  him,  and  has  not  the  four  months  in 
which  to  execute  it.  It  was  doubted  whether  he  was  liable  for  not  arrest- 
ing where  he  has  an  opportunity,  without  proof  of  special  damage  ;  see 
Pleas,  post,  tit.  "  Escape."] 


3.  For  an  Escape  on  final  Process. 

[Debt  is  the  best  remedy  Avhere  the  escape  is  on  fnal  process,  because 
in  debt,  in  such  case,  the  jury  must  give  the  full  sum  recoverable  and  due; 
1  Saund.  38,  n.  2;  see  forms  2  Chit.  PI.  6th  edit.  267  to  275..  In  Case 
the  damages  are  in  the  discretion  of  a  jury  ;  but  that  form  of  action  is 
judicious  where  the  proof  of  an  actual  caption  is  doubtful,  and  yet  there 
is  evidence  to  support,  in  addition  to  a  count  for  an  escape,  a  count  for 
not  taking  defendant  when  an  opportunity  presented  itself;  see  Pleas^ 
post,  "  Escape."] 


4.  Against  the  Marshal  for  an  Escape. 

\  See  Forms,  2  Chit.  PI.  6th  edit.  519  to  523 ;  Brazier  v.   Jones,  8  B. 
&  C.  124.] 


FAIRS. 


See  "Markets,"  »05^ 
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FALSE  REPRESENTATIONS. 


See  "  Fraud,"  "  Warranties." 


FERRY. 


Case  for  disturbing  Plaintiff^ s  ancient  Ferry. 

[See  Forms  and  law  on  this  subject,  Ilussey  v.  Field,  2  C.  M.  &  R. 
432;  1  Gale,  165,  S.  C. ;  Peter  v.  Kendall,  6  B.  &  C.  703;  2  Chit.  PI. 
5th  ed.  814,  6th  ed.  580;  Trotter  v.  Harris,  2  Y.  &  J.  285.  See  the 
statute  for  limiting  prescriptions,  2  &-  3  Will.  4,  c.  71,  ante,  497,  note  (6), 
509,  note  (p). 


FISHERY. 


Case  by  Owner  in  Reversion  of  a  Fishery  in  the  Trent,  for  digging 
Gravel,  fyc.  in  the  Bed  of  the  River,  and  thereby  injuring  the 
Breed  of  Fish,  (p) 

For  that  whereas  before  and  at  the  time  of  the  committing  of  the 
grievances  by  the  defendant  hereinafter  mentioned,  a  certain  several 
fishery  [or  t"  free  fishery,"  as  the  case  may  be,]  with  the  appurtenances, 
situate  and  being  in  a  certain  part  of  the  river,  called  the  Trent,  in  the 
county  aforesaid,  to  wit,  within  the  lordship  of  Castle  Donington,  in 
the  county  aforesaid,  was  in  the  holding,  possession,  and  occupation  of 
one  C.  C,  as  tenant  thereof  to  the  plaintiff,  the  reversion  thereof  then 
and  still  belonging  to  the  plaintiff";  yet  the  defendant  well  knowing  the 
premises,  but  intending  to  injure  the  plaintiff'  and  to  diminish  the  value 
of  his  reversionary  estate  and  interest  in  the  said  fishery,  whilst  the  said 
C.  C.  was  possessed  of  the  same   as  tenant  as    aforesaid,  and    whilst  the 

plaintiff"  Avas  interested  therein   as    aforesaid,  to  wit,    on   the day  of 

,  A.  D.  ,   and  on  divers  other    days  and    times  between  that  day 

and  the  commencement  of  this  suit,  wrongfully  did  dig  in  the  bed  of  that 
part  of  the  said  river,  which  was  and  is  the  said  several  fishery,  and 
made  and  caused,  and  procured  to  be  made  divers,  to  vrit,  one  hundred 
large  holes,  pits,  and  trenches  therein,  and  thereby  subverted,  al- 
tered, and  damaged  the  bed  of  the  said  river,  in  the  said  fishery,  and 
there  wrongfully  kept  and  continued  the  said  Jioles,  pits,  and  tren- 
ches so  dug  and  made  for  a  long  time,  to  wit,  from  the  time   of  making 

(p)  See  Chilly's  Game  Laws  ;  Foitns  in  trespass,  2  Chit.  PI.  5  ed.  875,  6  ed.622. 
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the  same  hitherto,  and  by  means  of  the  premises  and  otherwise,  then 
destroyed  the  breed  and  spawn  of  fish  in  the  said  several  fishery,  and 
thereby  also  the  said  fishery  hath  been  and  is  greatly  injured  and  dimin- 
ished in  value,  and  the  plaintiff  hath  been  and  is  greatly  injured,  preju- 
diced, and  aggrieved  in  his  reversionary  estate  and  interest  aforesaid  in 
the  said  several  fishery,  so  in  the  holding,  possession,  and  occupation  of 
the  said  C.  C.  as  such  tenant  to  the  plaintiff  as  aforesaid ;  To  the  plain- 
tiff's damage  of  £ and  therefore  he  brings  his  suit,  &c. 


FIXTURES. 


See  "  Landlord  and  Tenant ;"  "  Reversion." 


FOUNDATIONS  OF  HOUSES,  &c. 


See  "  Nuisances." 


FRANCHISES. 


See  "  Easements.'' 


FRAUD. 


1.  Declarations  in  Case  upon  a  Warranty,  {q) 

For  that  whereas  the  plaintiff,   on  the day  of ,  a.  d. ,  at 

(9)  Either  assumpsit  or  case  lies  for  the  getting  a  larger  price,  viz.  that  defendant's 
breach  of  an  express  warranty  ;  see  2  Chit,  intended  partners  would  not  allow  him  to 
PI.  5  ed.  679,  6  ed.  480  ;  Williamson  ?'.  give  more  than  a  certain  sum,  for  it  was 
Allison,  2  East,  446  ;  and  the  plaintiff  in  cither  a  mere  false  representation  of  an- 
such  case  need  not  allege  or  prove  that  other's  intentions,  or,  at  most,  a  gratis  die- 
defendant  knew  of  the  unsoundness,  id.  turn  of  the  bidder  upon  a  matter  which  he 
See  forms  in  assvmpsit,  and  notes,  cnite,  was  not  legally  bound  to  disclose  accurate- 
187  to  191.  Case  is  the  proper  remedy  ly,  and  on  which  it  was  the  folly  of  the 
where  there  is  a  false  represi  ntation  (and  seller  to  rely  ;  and  that  the  count  was  bad 
scienter,)  not  amounting  to  a  loarranty ;  in  not  showing  that  the  plaintiff  had  been 
see  id. ;  Powell  zi.  Edmunds,  12  East,  11  ;  damaged  by  such  false  representation,  as 
Meyer  i?  Everlh,4  Campb.  22  ;  In  Vernon  it  was  not  alleged  that  the  intended  part- 
ly Keys,  12  East,  632;  4  Taunt.  4S8,  S.  C.  ner  would  have  bid  at  all  without  him,  or 
it  was  held  that  case  did  not  lie  for  a  mere  that  he  would  have  joined  in  giving  the 
false  representation  by  the  vendee  as  to  additional  price, 
the  plaintiff's,  the  seller's,  probability  of  See  form  in   case  for  selling  a   gun  to  a 
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ftlic  rer|ucst  of  the  dcfeiidant,  bargained  with  the  defendant  to  ])iiy  of  liim 
a  certain  horse,  at  and  for  a  certaiji  price,  to  wit,  £ ,  and  tlie  defend- 
ant by  then  falsely  and  fraudulently  warranting  the  said  horse  to  be 
sound,  (q)  then  sold  the  same  to  the  plaintifl'  for  the  said  sum  of  money, 
which  the  plaintiff  then  paid  to  the  defendant  ;  whereas  in  fact  the  said 
horse  was  at  the  time  of  the  said  sale  and  warranty  nnsoiind ;  and  the 
plaintift'  avers  that  by  means  of  the  premises  the  defendant  then  falsely 
and  fraudulently  deceived  the  plaintiff  on  the  sale  of  the  sa'd  horse  as 
aforesaid,  and  thereby  the  said  horse  became  [^V^^-  conclude  as  in  Form  1, 
a?ite,  188. 


2.  Case  for  using  fraudulent  means  to  prevent  the  Plaintiff  from 
discovering  the  Unsoundness  of  a  Horse,  sold  by  the  Defendant 
to  the  Plaintiff,  (r) 

For  that  whereas  heretofore  and  before  the  committing  of  the  grievance 
by  the  defendant  hereinafter  mentioned,  to  wit,  on  [t^c]  the  defendant 
was  possessed  of  a  certain  horse,  and  which  said  horse  before  and  at  the 
time  of  the  sale  thereof  to  the  plaintiff  hereinafter  mentioned,  had  con- 
tracted a  certain  malady  and  unsoundness,  rendering  the  said  horse  of  no 
use  or  value,  to  wit,  the  glanders,  and  which  the  defendant  then  well 
knew;  yet  the  defendant  contriving  and  intending  to  injure  and  defraud 
the  plaintiff  in  this  behalf,  by  then  falsely,  fraudulently,  and  deceitfully 
using  certain  false  and  fraudulent  arts  and  contrivances,  and  applications 
to  make  the  said  horse  appear  to  be  a  sound  horse  and  not  glandered, 
and  by  suppressing  the  appearance  of  the  said  glanders,  then  sold  the 
said  horse,  so  being  unsound  and  glandered  as  aforesaid,  to  the  plaintiff; 
And  the  plaintiff,  not  knowing  that  the  said  horse  was  so  unsound  and 
glandered,  was  thereby  induced  to  tbuy  and  then   bought  the   said  horso 

of  the   defendant,  and   then  paid  to   him  a  large    sum,  to   wit,  £ ,  as 

and  for  the  price  and  value  of  the  said  horse,  whereas  in  truth  and  in 
fact  the  said  horse,  at  the  time  of  the  said  sale  as  aforesaid,  was  unsound 
and  glandered,  and  of  no  use  or  value  whatever,  and  afterwards,  to  wit, 
on  [4'^']  died  of  the  unsoundness  and  glanders  aforesaid  ;  whereby  [t^'c.  as 

hi  Form  1,  ante,  188,]  To  the  plaintift"'s  damage  of  .£ ,  and  thereupon 

he  brings  his  suit,  &c. 

third  j)crson  upon  a  false   warranty  that  it  115,  and  6  D.  «fe  R.   208,  S.  C. ;  Chit,  jun, 

was  safe,  whereby  plaintiff,  for  whose  use  Cont.  356,  2ci  edit. 

it  was    bouglit,  and    who  used  it.  was   in-  {q)  Amendment  at  the  trial;    1  M.  & 

jured;  Langridge    v.  Levy,  2   M.    &    VV.  Rob.  442. 

519.  (?•)  This    is  clearly  a   ground  of  action 

See  form  in    case  upon  an    implied  war-  without   reference  to    a  warranty.     See    a 

runty  on  the  sale  of  copper  bought  by  the  form  in  case  for  fraudulently  representing 

plaintiff  of  the  defendant  (the  maniifactur-  a  ship   bought  of  defendant  to    be    copper 

er)  for    sheathing   a  ship,  that  the    copper  fastened,  and    keeping  it  ulloat    to  prevent 

■was  fit  for  that  purpose  ;  Jones  v.   Bright,  plaintiff  from  discovering    the  trutli,  Free- 

5  Bing.  533  ;  3  M.    &  P.    1.55,  S.  C.  ;  see  man  r.  Baker,  5  B.  &  Ad.  797;  5  C.  «&  P. 

Gray  v.  Cox,  1  C.  «Sr.  P.   184  ;  4  B.   «fc   C.  475,  S.  C. 
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3.   Case  for  Deceit  in   selling  a  Picture  as  painted  by  a  particular 
Master,  which  it  was  not.  (s) 

For  that   wliereas   heretofore,  to    wit,  on  the clay  of  ,  in  the 

year  of  our  Lord ,  the  plaintiff,  at  the  request  of  the  defendant,  bar- 
gained with  the   defendant  to  buy  of  him  a  certain   picture,  as   and  for  a 

certain   picture  painted   by  a  certain   inaster  in    painting,  to  wit,  at 

and  for  a  large  price  or  sum  of  money,  to  wit,  the  sum  of  £ ,  and  the 

defendant  by  then  falsely  and  fraudulently  warranting  the  said  picture  to 
be  a  picture  painted  by  the  said  master,  then  sold  the  said  picture  to  the 
plaintiff  for  the  said  sum  of  money  then  paid  by  the  plaintiff  to  the  de- 
fendant :  whereas  the  said  picture  in  truth  and  in  fact  was  not  a  picture 
painted  by  the  said  master,  all  which  premises  the  defendant  then  well 
knew.  And  the  plaintiff  in  fact  saith,  that  the  defendant  by  means  of  the 
premises,  on  the  day  and  year  aforesaid,  falsely  and  fraudulently  deceiv- 
ed him,  the  plaintiff,  on  the  sale  of  the  said  picture  as  aforesaid;  and  the 
plaintiff  avers  that  the  said  picture  was  of  much  less  value  than  it  would 
have  been  if  painted  by  the  said  master,  and  the  said  picture  thereby  be- 
came of  little  use  or  value  to  the  plaintiff,  and  thereby  the  plaintiff  hath 
lost  all  the  benefit  and  advantage  which  he  might  and  would  have  derived 
from  the  money  paid  by  him  to  the  defendant  for  the  said  picture. 


4.  For  inducing  Plaintiff  to  purchase  Defendant's   Practice  as   a 
Surgeon,  ^c.  by  misrepresenting  the  extent  of  Business,  ^c.  (t) 

For  tliat  whereas  before  and  at  the  time  of  the  committing  by  the  de- 
fendant of  the  grievance  hereinafter  mentioned,  he  the  defendant  was  pos- 
sessed of  a  certain  messuage  and  shop,  and  of  a  certain  lease  thereof, 
and  tcarried  on  the  profession  and  businesses  of  a  surgeon  and  apothe- 
cary and  chemist  in  the  said  messuage  and  shop,  and  was  also  possessed 
of  certain  fixtures,  drugs  and  medicines  and  stock,  being  in  the  said 
messuage  and  shop.     And  being  so  possessed  the  defendant  heretofore, 

to    wit,   on   the day  of ,  a.  d. ,  wrongfully   and    injuriously 

contriving  and  intending  to  defraud  and  injure  the  plaintiff,  falsely,  fraudu- 
lently, and  deceitfully  pretended  and  represented  to  the  plaintiff,  and  by 
fraud  induced  him  to   believe  and  suppose  that  his,  the   defendant's  prac- 

(s)  See    Power  I'.  Barliam,    7  C.    «fc    P.  purchased  by  the  plaintiff  of  the  defendant, 

350  ;  6  N.   &  M.  62  ;  1  H.  &.  W.  683,  S.  Dobell  v.  Stevens,  3  B.  &  C.  623  ;  5  D.  & 

C.     It  was  there    held  that  upon  a  sale  of  R.  490,  S.  C. ;  Meyer  v.  Everett,  4  Camp, 

pictures,   a   bill    of  parcels    "4    pictures,  22;  2  Chit.   PI.  5    ed.688;  id.  6   ed.  482, 

views  in  Venice,  Canelletti,  £160,"  is  evi-  484  ;  Pewtriss  v.  Austen,  2  Marsh.  217 ;  6 

dence  from  which  a  jury  may  infer  a  war-  Taunt.  522,  S.  C.     According  to  Dobell  v. 

ranty  that  the  pictures  were  the  production  Stevens,  supra,  case  lies  for  the  fraudulent 

of  that  artist ;  see  the  prior  cases,  itZ.  and  misrepresentation,    although    there    be    a 

3    Harr.     Ind.    2148;     tit.     "Warranty;  written  agreement  between  the  parties  not 

Sale,"  3.  noticing  such    representations.     See   6   C. 

(t)  See  form  of  declaration  for  misrep-  &  P.  511 ;  also  Pearson  v.  Wheeler,  R.  & 

resenting  the   business  of  a  public    house  M.  303. 
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tice  and  business  and  transactions  in  his  said  profession  and  businesses  by 
him  so  carried  on  were  much  more  extensive  and  were  greater  and  more 
advantageous  than    they  really  were,  that  is    to  say,  the    same    produced 

him  a  large  sum,  to  wit,  £ per  annum,  that   he  had  a  great  many,  to 

wit,  four  iiundred,  patients  as  such  surgeon  and  apothecary,  and  that 
eleven  were  the  least  of  his  constant  daily  visits  on  his  patients,  and  that 
the  defendant's  counter  busi]iess  in  his  said  shop,  that  is,  the  proceeds  of 
drugs  and  medicines  and  goods  sold  by  him  in  and  from  the  said  shop  in 
the  way  of  his  said  profession  and  businesses,  amounted  to  a  large  sum, 
to  wit,  from  25s.  to  30s.  per  day,  and  the  defendant,  by  means  of  such 
false,  fraudulent  and  deceitful  pretences,  representations  and  assertions, 
and  of  other  false,  fraudulent  and  deceitful  representations,  devices  and 
stratagems  by  him  then  practised  with  the  intent  aforesaid,  then  wrong- 
fully and  fraudulent  caused  and  induced  the  plaintiff  to  enter  into,  and 
the  plaintiff  confiding  and  believing  in  the  truth  of  the  said  representa- 
tions and  assertions  did  then  enter  into,  a  certain  agreement  in  writing 
Avith  the  defendant,  signed  by  the  plaintiff  and  defendant,  whereby  it  was 
and  is  Avitnessed  that  the  plaintiff  agreed  to  give  the  defendant  the   sum 

of  ^ for  the   said  profession    and  businesses   of  surgeon,  apothecary 

and  chemist,  so  carried  on  by  the  defendant,  with  the  said  fixtures,  drugs, 
medicines  and   stock,  with  three  months  introduction  to  the   same  by  the 

defendant,  £ being    paid  down    by  the  plaintiff,    and  the    remaining 

£ to  be  paid  on  the day  of ,  a.  d. ,  on  which  day  the  plain- 
tiff should  take  to  the  said  profession  and  businesses  of  the  defendant  so 
by  him  carried  on,  and  the  plaintiff  further  saith,  that  the  defendant,  by 
means  of  the  said  false  and  fraudulent  representations  and  statements, 
stratagems  and  devices,  then  also  caused  and  induced  the  plaintiff  to 
agree  to  take  an  assignment  from  the  defendant  of  the  said  lease,  and 
the  plaintiff  then,  to  wit,  on  the  said  day ,  in  the  year  afore- 
said, paid  to  the   plaintiff  the   said  sum  of  £ ,  and    confiding  in  the 

truth  of  the  said  representations  did  afterwards,  to   Avit,  on  the  day 

of ,  A.   D.  ,  pay  to  the   defendant  the  sum    of  £ ,  residue  of 

the  said  sum  of  £ ,  upon  the  faith  and  terms  of  the   said  agreement, 

and  afterwards,  to  wit,  on  [c^-c]  aforesaid  took  an  assignment  of  the  said 
lease,  and  entered  upon  the  said  messuage  and  shop,  and  received  and 
took  possession  of  the  said  fixtures  and  other  effects,  and  continued  fin 
the  said  shop  the  profession  and  businesses  of  a  surgeon,  apothecary, 
and  chemist,  with  due  attention  and  diligence  ;  whereas  in  truth  and  in  ' 
fact  the  defendant's  practice  and  business  and  transactions  in  his  said 
profession  and  business  by  him  so  carried  on  before  and  at  the  time  of 
the  making   of  the   said   false    representation    and    committing  the  said 

fraud  produced  him  much  less  than  £ per  annum,  to  wit,  £ per 

annimi,  and  in  truth  and  in  fact  before  and  at  the  time  of  making  the  said 
false    representations  and    committing  the  said    fraud  the   defendant  had 

not  so   many  as   400  patients,  and  had    many  less  than  400,  to  wit, 
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patients  as  such  surgeon  and  apothecary ;  and  whereas  in  truth  and 
in  fact  before  and  at  the  time  of  making  the  said  false  representations 
and    committing    the    said    fraud  the     daily  visits   of    defendant   on    his 

patients    were    many  less    than  14,   to    wit, ;  and  whereas  in  truth 

and  in  fact  before  and  at  the  time  of  making  the  said  false  represen- 
tations and  committing  the  said  fraud,  the  defendant's  counter  business 
of  and  in  his  said  shop,  that  is,  the  proceeds  of  drugs  and  medicines 
and  goods  sold  by  him  in  and  from  the  said  shop  in  the  way  of  his  said 
profession  and    business    amounted  to    much  less  than    from   25s.  to  30s. 

per  day,  to   wit, per    day,  all   which   the    defendant  at   the  time  of 

making  the  said  false  representations  well  knew,  and  so  the  plaintiff 
saith,  that  the  defendant  by  means  of  the  several  premises  falsely  and 
fraudulently  deceived  him  the  plaintiff  upon  the  said  bargain  and  sale, 
and  thereby  the  said  profession  and  businesses,  lease,  goodwill,  fixtures, 
and  effects  became,  and  were  and  are  of  little  or  no  use  or  value  to  the 
plaintiff,  and  the  moneys  so  paid  by  the  defendant  to  the  plaintiff  were 
and  are  unreasonable,  exorbitant  and  unfair  prices  in  that  behalf,  and 
the  plaintifi'  hath  incurred  divers  losses  and  expenses  in  carrying  on  the 
said  profession  and  businesses  in  and  upon  the  said  tenements,  to  wit,  to 

the  amount  of  £ ,  and  hath  lost  the   benefit   he  otherwise  might  and 

Avould  have  derived  from  the  use  and  employment  of  the  moneys  by  him 
paid  to  the  defendant  as  aforesaid,  and  was  and  is  otherwise  injured  ; 
To  the  plaintiff's  damage  of  <£ ,  and  therefore  he  brings  his  suit,  &c. 


5.  For  selling  to  the  Plaintiff  a  Policy  of  Insurance^  which  the  De- 
fendant had  fraudulently  effected  on  the  Life  of  another  Person 
(his  debtor),  and  which  the  Insurance  Office  refused  to  pay.  {u) 

For  that  whereas,  before  and  at  the  time  of  the  effecting  the  policy  of 
assurance,  and  making  the  indenture  hereinafter  mentioned,  the  defend- 
ant was  entitled  to  receive  from  the  trustees  hereinafter  mentioned,  the  div- 
idends and  annual  produce  which  should  or  might  at  any  time  during  the 
life  of  one  E.  E.,  since  deceased,  accrue  or  grow  due  and  be  received  for 

or  upon  or  in  respect   tof  the  sum   of  £ ,  new  four   per  cent,  bank 

annuities,  then  standing  in  the  names  of  as  trustees  for  the  de- 
fendant in  that  behalf;  and  the  defendant  being  so  entitled  and  interest- 
ed in  the  hfe  of  the  said  E.  E.,  for  the  purpose  of  effecting  an  insurance 

on  the  hfe  of  the  said  E,  E.  for  the  sum  of  £ in  a  certain  insurance 

company  or  society,  to  wit,  the Life  Insurance  Company,  heretofore 

and  before  the  making  of  the  indenture  hereinafter  mentioned,  to  wit,  on 
[4'c.],  subscribed  and  delivered  into  the  office  of  the  said  company,  as  re- 
quired by  the  rules  and  regulations  thereof,  a  certain  declaration  in  writ- 
ing as  the  basis  of  the  said  proposed  insurance,  whereby  the  said  defend- 


(u)  This  form  was  recently  drawn  and  seliled  with  care,  in  consultation  witfi    an 
eminent  counsel. 
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ant  declared  o.ud  slated  to  the  said  company,  amongst  other  tilings,  that 
the  said  E.  E.  had  never  been  seriously  ill,  that  the  general  state  of  his 
health  was  good,  that  he  was  then  in  good  health,  and  that  he  had  not 
been  nor  then  was  subject  to  asthma,  cough,  pains  in  the  chest,  or  any 
tendency  to  consumption  or  other  pulmonary  complaint ;  and  the  defend- 
ant in  and  hy  the  said  declaration  then  also  declared  and  stated  to  the 
said  company,  that  he  made  tiic  said  declaration  as  the  basis  of  the  said 
proposed  insurance  on  the  life  of  the  said  E.  E.,  and  that  the  said  par- 
ticulars and  statements  were  true  and  correct,  and  that  he  had  not  omit- 
ted or  concealed  any  fact  material  to  be  known  to  the  assurers ;  and 
thereupon  afterwards,  to  wit,  on  the day  of a.  d. ,  by  a  cer- 
tain policy  of  assurance  then  made  upon  the  faith  of  the  said  declaration 

as  the  basis  thereof,  and  then  duly  signed  by as  and  being  three   of 

the  directors  of  the  said  company  and  for  tlie  said  company,  after  recit- 
ing that  the  defendant  was  interested  in  the  life  of  the  said  E.  E.,  and 
was  desirous  of  making  an  insurance  thereon  for  the  whole  term  thereof, 
and  had  subscribed  or  caused  to  be  subscribed  and  delivered  into  the  said 
office,  a  declaration  as  the  basis  of  the  said  insurance,  setting  forth  cer- 
tain particulars  and  statements  therein  mentioned,  being  the  declaration 
hereinbefore  mentioned,  and  had  paid  to  the  trustees  of  the  said  company, 

at  their  office  in  Lombard  Street  in  the  city  of  London,  the  sum  of  £ 

as  a  consideration  for  the  assurance  of  the  sum  thereunder  mentioned  for 

one  year  from  the day  of a.  d. ,  it  was  and^is  declared  that 

in  case  the  said  E.  E.  should  ha2:>pen  to  die  at  any  time  within  the  said 
term  of  one  year,  the  stock  and  funds  of  the  company  should  be  subject 
and  liable  to  pay  and  make  good  to  the  defendant,  his  executors,  admin- 
istrators, or  assigns,  within  three  months  after  the  demise  of  the  said  E. 
E.  should  have  been  duly  certified   to  the  said   trustees  aforesaid  at  their 

said  office  the  sum  of  £ of  lawful   money  of  Great   Britain  ;  and  it 

was  thereby  further  agreed,  that  the  said  policy  might  be  continued  in 
force  from  year  to  year  until  the  exjiiration  of  the  term  of  the  life  of  the 
said  E.  E.,  provided  the  said  assured  should  duly  pay  or  cause  to  be  paid 

to  the  said  trustees,  at  their  said  office,  on  or  before  the day  of 

then  next  ensuing,  the  sum  of  £ ,  and   the  like   sum   annually  on   or 

before  the  day  aforesaid,  which  annual  tpayments  should  be  accepted  at 
every  such  period  as  a  full  consideration  for  such  assurance  ;  and  in  the 
said  policy  there  was,  amongst  other  things,  contained  a  proviso,  that 
should  the  said  declaration  turn  out  to  be  in  any  respect  untrue,  then 
the  said  policy,  and  every  thing  appertaining  thereto,  should  cease,  be 
void,  and  of  none  effect,  and  the  premiums  already  paid  should  be  retain- 
ed by  the  said  company  ;  and  the  defendant  then  duly  paid  the  said  pre- 
mium or  sum  of  £ to  the  said  trustees  for  the  said  company,  and  the 

said  assurance  to  the  defendant  of  the  said  sum  of  £ to  the  said  trus- 
tees for  the  said  company,  and  the  said  assurance  to  the  defendant  of  the 
seiid  sum  of  £ upon  the  life  of  the  said  E.  E.  was  thereupon  com- 
pleted, whereas  in  truth  and  in  fact  at  the  time  of  the  making  and  sub- 
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scribing  the  said  declaration,  and  delivering  the  same  to  the  said  office  as 
aforesaid,  and  at  the  time  of  effecting  the  said  policy,  that  declaration 
was  false,  untrue,  and  incorrect  in  this,  to  Avit,  that  the  said  E.  E.  had 
before  the  time  of  the  so  making,  subscribing  and  dehvering  such  decla- 
ration been  seriously  ill,  as  the  defendant  at  the  time  of  so  making,  sub- 
scribing and  delivering  such  declaration  well  knew ;  and  also  in  this,  to 
wit,  that  the  general  state  of  the  health  of  the  said  E.  E.  was  not  then 
good,  as  the  defendant  then  well  knew ;  and  also  in  this,  to  wit,  that  the 
said  E.  E.  was  not  then  in  good  health  as  the  defendant  then  well  knew, 
and  also  in  this,  to  Avit,  that  the  said  E.  E.  at  the  time  of  so  making,  sub- 
scribing and  delivering  the  said  declaration,  had  been  and  then  Avas  sub- 
ject to  asthma,  cough,  pains  in  the  chest,  and  other  tendency  to  consump- 
tion and  i^ulmonary  complaint,  as  the  defendant  then  well  kncAV ;  and 
Avhereasin  truth  and  in  fact  the  defendant  made  the  said  declaration  in  the 
particulars  aforesaid  falsely  and  fraudulently,  and  the  said  company  were 
induced  to  make  and  enter  into  the  said  policy,  and  the  said  policy  was 
effected  with  and  obtained  from  the  said  company  by  the  defendant, 
through  and  by  means  of  the  fraud  and  covin,  misrepresentation,  and  con- 
cealment of  the  defendant  in  that  behalf,  by  reason  whereof  the  said  po- 
licy then  Avas  void  and  of  none  effect,  as  the  defendant  Avell  knew ;  yet 
the  defendant  Avell  knoAving  the  premises,  but  contriving  and  fraudulently 
intending  to  cheat,  defraud,  and  injure  the  plaintiffs  in  this  behalf,  did  af- 
terwards and  in  the  life-time  of  the  said  E.  E.,  to  Avit,  on  [^''c]  by  a  cer- 
tain indenture  made  between  the  defendant  of  the  first  part,  the  said  E» 
E.  of  the  second  part,  and  the  plaintiffs  of  the  third  part,  in  considera- 
tion of  the  sum  of  £ then  paid   to   the   defendant   by  the   j^laintiffs, 

fraudulently  bargain,  sell,  assign,  transfer,  and  set  over  unto  the  plaintiffs 
the  said  dividends  and  annual  produce  to  which  the  defendant  Avas  so 
entitled  and  his  said  interest  therein,  and  also  the  said  policy  of  assu- 
rance so  effected,  without  disclosing  or  making  knoAvn  to  the  plaintiffs  or 
either  of  them  the  fraud  so  committed  and  practised  on  the  said  compa- 
ny, and  by  such  concealment  induced  the  plaintiffs  to  make  such  pur- 
chase and  to  take  such  assignment  which  they  otherwise  would  not  have 
done,  and  from  the  time  of  the  said  bargain,  sale,  and  assignment  fraud- 
ulently continued  to  retain  tthe  benefit  resulting  to  him  therefrom,  and  to 
conceal  from  the  plaintiffs  the  said  fraud  on  the  said  company  until  the 

said  E.  E.  afterAvards  and  Avithin  the  term  of  one  year  from  the  said 

day  of A.  D. ,  to  Avit,  on  [^-c."]    died,  during  all  which  time  the 

plaintiffs  had  not  the  means  or  opportunity  of  discovering,  and  did  not 
discover,  and  Avere  ignorant  that  the  said  fraud  had  been  or  Avas  commit- 
ted or  practised  on  tlie  said  company,  and  were  thereby  induced  to  be- 
lieve and  suppose,  and  did  during  all  that  time  believe  and  suppose  that 
the  said  pohcy  had  been  fairly  obtained  from  the  said  company  and  was 
not  liable  to  be  impeached  for  any  fraud,  but  was  a  good  and  sufiicient 
security  to  them  in  that  behalf;  and  the  pkintiffs  aver  that  by  reason  of 
the  said  fraud  on  the  said  company,  and  the  falsehood  of  the  said  decla- 
[t535] 


CASE— DECLARATIONS  IN  :— FRAUD.  5.3.5 

ration  as  aforesaid,  and  by  reason  of  the  said  policy  of  assurance  being 
void  on  account  thereof,  they  the  said  company  upon  and  after  the  death 
of  the  said  E.  E.  did  refuse,  and  tlience  hitlierto  liave   refused,   and   >still 

do  refuse  to  pay  the  said  sum  of  £ or   any  part   thereof  to   tlie  said 

plaintiffs  or  either  of  them,  as  they  the  said  company  otherwise  might 
and  would  have  done  and  would  have   been  obliged  to   do,  although    the 

plaintiffs  after  the  death   of  the  said   E.    E.,   to  wit,  on  the day  of 

A.  D. ,  and  oftentimes  afterwards  before   the  commencement   of 

this  suit  requested  the  said  company  to  pay  them  the  same  ;  and 
by  reason  thereof  the  plaintiffs   have  wholly  lost  the  benefit   of  the   said 

policy  and  the  said   sum  of  £ thereby  intended   to  be   insured,   and 

have  also  necessarily  incurred  divers  expenses,  to  wit,  to  the  amount  of 

£ in  investigating  the  circumstances  attending  the  said   fraud  on  the 

said  company,  and  ascertaining  the  state  of  the  health  of  the  said  E.  E. 
at  the  time  the  said  declaration  was  made  and  the  said  policy  was  effect- 
ed and  incidental  thereto,  and  in  endeavoring   to  obtain   payment  of  the 

said  sum  of  £ from  the  said  company  and   in  relation    thereto  ;  and 

by  reason  of  the  several  premises  the  plaintifts  have  been  and  are  other- 
wise injured  ;  To  the  damage  of  the   plaintiffs  of  £ ,  and  therefore 


6.  Declaration  in  Case  hy  the  Purchaser  of  a  Lease  and  Fixtures  for 
a  Fraudulent  misrepresentation  by  the  Vendor,  that  the  latter  ivere 
his  Property,  luhereas  they  belonged  to  the  Landlord,  who  claimed 
and  took  them  at  the  end  of  the  Lease. 

For  that  whereas  before  and  at  the  time  of  the  committing  the  griev- 
ance by  the  defendant  as  hereinafter  mentioned,  the  defendant  was  pos- 
sessed of  a  certain  messuage  under  and  by  virtue  of  a  certain  lease  there- 
of, for  a  certain  term  of  years  therein  to  come  and  unexpired  ;  and  the 
defendant  was  also  possessed  of  certain  fixtures,  chattels  and  effects  then 
being  in  and  upon  the  said  messuage  with  the  appurtenants  ;  and  the  de- 
fendant then  represented  to  the  plaintiff  that  he  was  entitled  to  sell  and 
dispose  of  the  fixtures  and  articles  hereinafter  mentioned  and  set  forth, 
then  being  in  and  upon  the  said  messuage  with  the  appurtenants,  and  the 
defendant  being  tdesirous  of  disposing  of  all  his  interest  in  the  said  mes- 
suage and  of  his  interest  therein  and  in  the  said  term,  to  M'it,  on  [4*<^-]' 
wrongfully  and  injuriously  contriving  and  intending  to  deceive,  defraud 
and  injure  the  plaintiff  in  this  behalf,  then  falsely,  fraudulently  and  deceit- 
fully represented  and  asserted  to  the  plaintiff  that  the  fixtures  and  things 
hereinafter  mentioned,  then  being  in  and  upon  the  said  messuage,  to  wit, 

[<^c.  set  them  out],  and  being  of  great  value,  to  wit,  of  the  value  of  <£ , 

were  the  property  of  the  defendant  and  that  he  was  entitled  to  sell  and 
dispose  of  the  said  lease  of  the  said  messuage  with  the  appurtenants,  and 
also  of  the  said  fixtures  and  articles  hereinbefore  mentioned  to  the  plain- 
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tilT;  whereupon  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  the 
plaintiff,  confiding  in  the  said  representations  of  the  defendant,  at  the  re- 
quest of  the  defendant,  bargained  Avitli  him  to  buy  of  him  the  defendant's 
interest  in  the  said  unexpired  terra  of  the  said  lease  of  the  said  messuage 
with  the  appurtenants,  together  with  certain  fixtures  and  effects  therein, 
and  also  the  fixtures  and  articles  hereinbefore  particularly  mentioned,  at 

and  for  a  certain   sum  of  money,  to  wit,  the  sum  of  £ then  agreed 

upon  between  the  plaintiif  and  the  defendant  ;  and  the  plaintiff  then  paid 
the  said  sum  of  money  to  the  defendant  for  the  same,  vvliereas  in  truth 
and  in  fact  the  fixtures  and  articles  hereinbefore  in  that  behalf  particularly 
described,  were  not  the  property  of  the  defendant  nor  was  he  entitled  to- 
sell  and  dispose  of  the  same  to  the  plaintiff,  as  the  defendant  at  the  time 
of  his  making  his  said  false  and.deceitful  representations  "well  knew;  and 
the  plaintiff  further  saith,  that  the  defendant,  by  means  of  the  premises, 
on  the  day  and  year  aforesaid,  falsely  and  fraudulently  deceived  the 
plaintiff  on  the  said  sale ;  and  that  afterwards  and  after  the  expiration  of 
the  said  lease  and  of  the  interest  of  the  plaintiff  in  the  said  premises,  to 
wit,  on  [5fc.]  the  plaintiff  surrendered  and  yielded  up  the  said  messuage 
with  the  appurtenants,  and  Avas  forced  and  obliged  to  surrender  and 
yield  up,  and  did  then  surrender  and  yield  up  the  fixtures  and  articles 
hereinbefore  in  that  behalf  mentioned  to  E.  F.  then  being  the  ground 
landlord  of  the  said  messuage,  as  and  then  being  fixtures  belonging  to 
the  freehold,  and  which  could  not  be  lawfully  removed  therefrom  by  the 
plaintiff,  without   receiving   any   compensation   or    value  for   the    same ; 

To  the    damage  of  the  plaintiff'  of  £ ,  and  therefore    he  brings   his 

suit,  &c. 


7.  Sevei'al  Forms  for  falsely  pretending  to  he  Owner,  ^c.  of  Goods, 

or  Agent,  &fc. 

[Form  in  case  by  an  auctioneer  against  his  employer  upon  the  implied 
warranty  of  the  latter,  that  he  had  authority  to  sell  the  goods  put  up  by 
the  plaintiff  to  auction,  and  shoAving  that  the  true  OAvner  recovered  the 
value  against  the  plaintiff;  Adamson  v.  Jarvis,  4  Bing.  66  ;  12  Moore, 
241. 

For  falsely  pretending  to  be  the  Principal,  defendant  being  only  Agent, 
and  thereby  inducing  plaintiff"  to  accept  bills  ;  Dyster  v.  Battye,  3  B.  & 
Al.  448. 

tDeclaration  in  case  for  accepting  a  bill  as  agent  of  the  draAvee  without 
his  authority,  pei-  quod  plaintiff  sued  the  latter  as  acceptor  and  failed  in 
his  suit ;  Polhill  v.  Walter,  3  B.  &  Ad.  114. 

Form  (held  good)  for  falsely  pretending  to  a  person,  of  whom  plaintiff 
had  bought  goods,  that  defendant  had  a  lien  thereon  and  right  to  receive 
them,  and  thereby  inducing  such  person  to  withhold  the  goods  from 
plaintiff';  Green  v.  Button,  2  C.  M.  &  R.  707  ;  1  Tyr.  &  Gr.  118,  S.  C. 
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For  falsely  pretending'  to  liavo  auiliority  from  plainlifl"'.-^  (lehtnr,  tlieu 
in  custody,  to  niako  an  arrangement  for  liini,  and  tlicrehy  indueing  jjlain- 
tiff  not  to  charge  tlic  debtor  in  execution;  Hew  itt  v.  Melton,  1  C  M.  & 
R.  23-2. 

Declaration  at  the  suit  of  a  sheriff  against  the  plaintiff  in  a  former  suit, 
for  ft^Isefy  representing  that  certain  goods  belonged  to  the  defendant  in 
such  former  suit,  and  thereby  inducing  sheriff  to  seize  them  in  execution, 
whereby  he  was  sued,  &c.  by  the  real  owner  &c.  :  declaration  held  good 
by  the  House  of  Lords,  although  it  contained  no  averment  of  fraud  or 
knowledge  of  falsity  on  the  part  of  defendant,  upon  motion  in  arrest  of 
judgment ;   Humphreys  w.  Pratt,  5  Bligh,  N.  S.  154.] 


8.  For  false  Representations  as  to  the  Character  and  Circumstances 
of  third  Persons,  (x) 

[For  inducing  the  plaintiff'  to  supply  a  third  person  with  goods,  by  a 
fraudulent  misrepresentation  of  his  circumstances,  see  Form,  «fec.  Corbett 
V.  Brown,  8  Bing.  33 ;  1  M.  &  Sc.  85,  S.  C. ;  see  Forms  Pasley  v.  Free- 
man, 3  T.  R.  51 ;  Eyre  v.  Dunsfo'rd,  1  East,  318  ;  Haycraft  v.  Creasy,  2 
id.  92  ;  2  Chit.  PI.  5th  ed.  702,  6th  ed.  490  to  494.  Declaration  for  in- 
ducing the  plaintiff:'  to  employ  an  agent  not  trustworthy ;  Forster  t\ 
Charles,  6  Bing.  39G  ;  7  Bing.  105;  4  M.  &  P.  741,  S.  C;  S.  P.  in  2 
Chit.  PL  6th  ed.  492  (i).} 


(x)  An  action  on  tlie  case  lies  at  com- 
mon law  for  a  false  representation  as  to 
the  character,  credit,  or  circumstances  of 
another  person,  in  order  tiiat  he  may  ob- 
tain credit,  &c.,  provided  the  party  mak- 
ing the  representation  hneio  it  was  untrue, 
and  the  party  to  whom  it  was  made  relied 
upon  tlie  representation  and  sustained  an 
injury  by  trusting  tlie  person  recommend- 
ed ;  Tasley  v.  Freeman,  3  T.  R.  51  ;  Cas- 
es supra,  Form  8  ;  and  1  Har.  Ind.  tit. 
"  Case — Deceit,"  569.  In  such  case  it  is 
not  necessary  to  prove  that  the  defendant 
was  actuated  by  direct  malice  against  the 
plaintiff,  or  anticipated  any  pecuniary  ad- 
vantage to  himself;  see  Forster  r.  Charles, 
6  Bing.  396;  7  Bing.  105;  4  M.c't  P.  741, 
S.  C.  As  to  the  nature  of  the  credit  giv- 
en and  injury  resulting  in  consequence  of 
the  representation,  in  order  to  fix  the  par- 
ty making  the  representation,  see  Corbett 
V.  Brown,  svpra  ;  De  Graves  v.  Smith,  2 
Camp.  533;  Hutchinson  v.  Bell,  1  Taunt. 
558.  By  Lord  Tenterden's  Act,  9  G.  4, 
c.  6,  it  is  provided,  that  "  no  action  shall 
be  brought  to  charge  any  person  upon  or 
by  reason  of  any  representation  or  assur- 
ance made  or  given  concerning  or  relating 
to  the  conduct,  credit,  trade,  ability,  or 
dealing  of  any  other  person,  to  the  intent 


or  purpose  that  such  other  person  may  ob- 
tain credit,  money,  or  goods  upon,  unless 
such  representation  or  assurance  be  made 
in  u'riting,  signed  by  the  party  to  be  charg- 
ed thcreicith."  (The  memorandum  need 
not  be  stamped,  sec.  8.)  In  Lyde  i'.  Bar- 
nard, 1  Tyr.  &  G.  250  ;  1  M.  &,  W.  101, 
S.  C,  tlie  Court  were  equally  divided  in 
opinion  in  regard  to  the  true  construction 
of  the  word  ability  in  this  enactment  ;  two 
of  the  judges,  Lord  Abinger  and  Gurney 
B.,  thinking  it  applied  to  a  misrepresenta- 
tion of  the  incumbrances  upon  the  inter- 
est of  a  third  person  in  certain  funds,  pro- 
posed to  be  transferred  by  him  to  the 
plaintiff  as  a  security  for  tlie  payment  of 
an  annuity  to  be  granted  to  him  ;  and 
Parke  B.  and  Alderson  B.  being  of  opin- 
ion that  it  did  not  apply  to  such  case.  It 
is  observable  that  the  statute  renders  the 
signature  of  an  agent  insufficient  ;  see 
Hyde  r.  Johnson,  2  Bingh.  N.  C.  776. 
The  declaration  need  not  show  that  tlie 
representation  was  in  writing ;  see  1 
Saund.  276,  note  (1)  ;  ante,  115.  The 
third  person  respecting  whom  the  repre- 
sentation is  made  is  a  competent  witness 
for  the  plaintiff;  Richardson  r.  Smitii,  1 
Camp.  277  ;  Smith  r.  Harris,  3  Stark.  R. 
47;  Beal  v.  Thatcher,  R.  &,  M.  48. 
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f  9.  For  Imitating  the  Labels  put  on  the  Reels  on  which  a  Cotton 
Merchant  or  Thread  Winder,  ^c.  icound  his  Thread  for  the  pur- 
poses of  Sale,  (y) 

For  that  whereas  long  before  and  at  the  time  of  the  committing  of  the 
grievances  by  the  defendant  hereinafter  mentioned,  the  plaintiff  exercis- 
ed and  carried  on,  and  still  doth  exercise  and  carry  on,  the  business  of 
a  cotton  merchant ;  and  in  the  way  of  his  said  business  the  plaintiff  wound, 
prepared,  got  up  and  sold,  and  still  doth  wind,  prepare,  get  up  and  sell 
amongst  other  goods,  certain  thread  of  a  sujDerior  quality  and  descrip- 
tion, and  wound,  prepared  and  got  up  in  a  superior  manner.  And  where- 
as before  the  committing  of  the  grievances  by  the  defendant  hereinafter 
mentioned,  to  Avit,  on  [<^-c.]  the  plaintiff  had  at  a  considerable  expense 
caused  to  be  prepared,  engraved  and  printed  and  made  certain  labels 
or  papers,  to  be  stuck  upon  and  attached  or  affixed  to  the  reels  upon 
which  the  said  thread  was  wound  and  kept  and  sold,  and  to  the  packa- 
ges in  which  the  said  thread  was  usually  offered  for  sale  and  sold  by 
the  plaintiff,  such  labels  or  papers  being  of  a  particular  form,  shape 
and  appearance,  and  having  thereon  the  words  " ,"  in  order  to  de- 
note that  the  said  thread  was  wound,  prepared  and  got  up  by  the  plaintiff, 
and  to  distinguish  it  from  all  thread  wound,  prepared  or  got  up  by  other 
persons ;    and    whereas   before    and    at  the    times  of  the    committing  of 

the   grievances   next  mentioned,   the  plaintiff  6alled  his  said  thread 

thread,  and  the  same  was  commonly  known  by  that  title  or  name,  and 
the  plaintiff  was  used  and  accustomed  to  use  such  labels  or  papers  upon 
such  reels  or  packages  as  aforesaid  ;  and  whereas  the  plaintiff  enjoy- 
ed great  reputation  with  the  public  on  account  of  the  good  winding, 
preparing  and  getting  up  of  his  said  thread  and  sold  large  quantities 
of  the  same,  whereby  the  plaintiff  before  and  until  the  times  of  com- 
mitting the  grievances  next  mentioned  had  acquired  and  was  acquir- 
ing great  gains  and  profits ;  yet  the  defendant,  well  knowing  the  several 
premises,  but  wickedly  and  wrongfully,  subtly  and  unjustly  intending 
to  injure  the  plaintiff  in  his  said  sale  of  the  said  thread,  and  to  deprive 
him  of  the  great  gains  and  profits  which  he  the  said  plaintiff  otherwise 
might  and  would  have  acquired  by  twinding,  preparing,  getting  up 
and  selling  the  said  thread  as  aforesaid,  heretofore,  to  Avit,  on  [<^c.]  and 
on  divers  other  days  and  times  between  that  day  and  the  commencement 
of  this  suit,  wrongfully,  knowingly,  injuriously,  deceitfully  and  fraudu- 
lently, against   the  will   and   without  the   license  or   consent,  of  the  said 

(y)  See  other  forms  and  the    lavi^  upon  237.    In  the  caseof  a  jL)a^e7i<  article  a  penal- 

this  subject  in  SyJies  v.  Syiies,  3  B.  «&  C.  ty  of  50L  (half  to  the  Crown  and  the  other. 

541;  5  D.    &   R.   292,  S.   C.  :  Blofield    v.  moiety  to  the  informer  suing  for  the  same) 

Payne,  1  N.   &  M.  353;  4  B,  i&   Ad.  410,  is  inflicted    upon  any  person    using,  with- 

S.  C. ;  2  Chit.  PI.  6th   ed.  487 ;    1   Harr.  out    consent,  the   name  or   marks,  &c.    of 

Ind.  572,   tit.  "  Case— Deceit."     Who  to  the  patentee  ;    5  &  6  Will.  4,  c.    83,  s.  7, 

sue  for  the  imitation  ;  Singleton  v.  Bolton,  Chit.  &.  Hulme  Col.  Stat.  789. 
3  Dougl.293;  Delondro  r.  Shaw,  2  Sim. 
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plaintid",  prcj)arccl  and  made,  and  caused  to  be  prepared  and  made  cer- 
tain other  labels  or  papers  intended  to  represent  and  in  imitation  of  and 
similar  in  appearance  to  the  said  labels  of  the  plaintiff;  and  then  wrong- 
fully and  injuriously,  knowingly,  deceitfully  and  fraudulently,  and  with- 
out the  plaintiff's  consent,  oifered  for  sale  and  sold  and  disposed  of  di- 
vers, to  wit,  500,000  reels  of  thread,  and  500,000  pakages  of  thread  not 
wound,  prepared,  got  up,  or  sold  by  the  plaintiff  witli  such  labels  or 
papers  so  prepared  and  made  by  the  defendant  stuck  upon,  and  at- 
tached, and  affixed  to  the  reels  or  packages  of  thread  so  sold  by  the  de- 
fendant respectively,  in  order  to  denote  that  such  thread  was  the  genuine 

thread  called  thread,  so  wound,   prepared,  got  up  and   sold   by  the 

plaintiff  as  aforesaid,  and  then  wrongfully,  knowingly  and  fraudulently 
sold  the  said  reels  of  thread  and  packages  of  thread,  with  such  labels  or 
papers  of  the  defendant  thereon,  under  the  false  color  and  pretence  that 
the  same  were  the  thread  so  wound,  prepared,  got  up  and  sold  by  the 
said  plaintiff  as  aforesaid,  (z)  By  reason  of  which  said  premises  the  said 
plaintiff  has  l)een  and  is  fraudulently,  deceitfully,  Avrongfully  and  in- 
juriously hindered  and  prevented  by  the  defendant  from  selling  and  dis- 
posing of  divers   large   quantities,   to   wit, reels   and packages 

of  his  said   thread,  of  great  value,  to   wit,  of  the   value   of  £ ,  which 

the  plaintiff  would  otherwise  have  sold  and  disposed  of,  and  hath  been 
and  is  deprived  of  divers  great  gains  and  profits  which  would  otherwise 
have  accrued  to  him  from  the  sale  thereof,  and  also  by  means  of  the 
premises,  divers  persons  have  been  and  are  induced  to  believe,  and  do 
suppose  that  the  said  thread,  so  sold  by  the  defendant  as  aforesaid,  Avas 
and  is  the  said  thread  called thread,  wound  and  sold  by  the  plain- 
tiff as  aforesaid,  whereby  the  fame,  credit  and  reputation  of  the  plaintift' 
have  been  and  are  much  prejudiced  and  deteriorated ;  and  also  by  means 
of  the  premises  the  plaintift'  hath  been  much  injured  and  damnified  in  his 

said  business  and  otherwise;  To  the  plaintiff's  damage  of  ^ ,  and 

therefore  he  brings  his  suit,  &c. 


GOODS. 


See  "  Reversion." 


HIRER. 


*       See  "  Bailees." 


(z)  See  Sykes  v.  Sykcs  and  other  cases,  supra;  Canham  v.  Jones, 2  Ves.  &  B.  218. 
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fHOUSES. 


See  "  Nuisances." 


HUNDRED. 


Declaration  in  Case  on  7  <^  8  Geo.  4,  c.  31,  against  the  Hundred,  to 
recover  compensation  for  Damage  done  to  Plaintiff's  House,  &fc. 
by  Rioters. 

[See  Form,  &c.  2  Chit.  PI.  5tli  eel.  828,  6th  cd.  592;  Lowe  v.  Brox- 
towe,  3  B.  &  Ad.  550  ;  Newcastle  v.  Broxtowe,  4  B.  &-  Ad.  273  ;  see 
Till  Adam  v.  Bristol,  4  N.  &  M.  144  ;  2  Ad.  «fc  E.  389 ;  Rex  v.  Bate- 
man,  1  N.  &  M.  718. 

The  writ  may  be  served  on  the  constable,  2  W.  4,  c.  39,  s.  13. 

As  to  Thrashing-  Machines,  see  2  &  3  W.  4,  c.  72.  See  Pleas,  post, 
"  Hundred."] 


HUSBAND  AND  WIFE. 


For  Criminal  Conversation,  (a) 

For  that  whereas  the  defendant,  contriving  and  wrongfully,  wickedly 
and  unjustly  intending  to  injure  the  plaintifl',  and  to  de^irive  him  of  the 
comfort,  fellowship,  society,  aid  and  assistance  of  E.  [^the  loife's  christian 
name]  the  wife  of  the  plaintiff,  and  to  alienate  and  destroy  her  affection 

for  the   plaintiff,  heretofore,   to  wit,   on  the day  of a.  d. , 

\the  day,  or  about  the  day  tlie  first  act  of  adultery  can  be  jifoved],  and  on 
divers  other  days  and  times  after  that  day  and  before  the  commencement 
of  this  suit,  wrongfully,  wickedly  and  unjustly  debauched  and  carnally 
knew  the  said  E.  then  and  still  being  the  wife  of  the  plaintiff,  and  there- 
by the  affection  of  the  said  E.  for  the  plaintiff  was  then  alienated  and 
destroyed  ;  and  also  by  means  of  the  premises  the  plaintiff  hath  thence 
hitherto  wholly  lost  and  been  dejirived  of  the  comfort,  fellowship  and  so- 
ciety of  his  said  wife,  and   of  her  aid  and   assistance  in  his   domestic  af- 


(a)  See  Form,  2  Chit.  PI.  5tli  ed.  642,  action  for  enticing  away  or  harboring  the 
6th  ed.  453.  Trespass  also  lies,  and  wife  without  the  liusband's  consent,  be- 
seems to  be  the  usual  form  of  action  ;  see  cause  under  such  circumstances  there  may 
form,  post,  in  Trespass,  and  notes  there,  be  a  second  count  for  the  latter  grievance  ; 
Case  is  the  best  form  of  action  where  see  form  of  such  count,  Winsmore  v. 
there  is  a  doubt  whether  the  adultery  Greenbank,  Willes,  578  ;  see  further  yosi, 
can  be  proved,  and   there  is  a  ground  of  Pleas,  ''  Husban4  and  Wife." 
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fairs,  which  the  plaintiff  during  all  that  time  ought  to  have  had,  and  oth- 
erwise might  and  would  have  had ;  To  the  damage  of  the  plaintiff 
of  £ ,  and  therefore  he  brings  his  suit,  «fec. 


tINDEMNITY. 


See  "Landlord." 


INNKEEPERS. 


[Declaration  against  an  innkeeper  at  the  suit  of  a  guest  for  the  loss  of 
his  goods  ;  Jones  v.  Tyler,  1  Ad.  &  El.  522  ;  3  N.  &  M.  576  ;  2  Chit. 
PI.  5th  ed.  667,  6th  ed.  467.  See  the  law  on  this  subject,  id.  and  Kent 
V.  Shuckard,  2  B.  &  Ad.  803  ;  Doorman  v.  Jenkins,  4  N.  &  M.  170 ; 
Harr.  Ind.  and  Add.  tit.  "  Innkeeper  ;"  Chit.  jun.  Contr.  2d  ed.  378. 
Hotel-keeper ;  Jones  v.  Osborne,  2  Chit.  R.  484  ;  Thompson  v.  Lacy,  3 
B.  &,  Al.  283.  Declaration  against  an  innkeeper  for  refusing  to  receive 
a  traveller ;  2  Chit.  PI.  5th  ed.  668,  6th  ed.  468 ;  Elsee  v.  Gatward,  5  T. 
R.  143.  Indictment  lies  for  such  refusal ;  R.  v.  Ivers,  7  C.  &  P.  213  ;  6 
M.  &  Sel.  393,  per  Holroyd,  J.     See  Pleas,  post,  "  Innkeepers."] 


INVENTION. 


See  "  Copyright,"  "  Fraud,"  "  Patent." 


LANDLORD  AND  TENANT. 


See  "Distresses,"  "Reversion." 


1.  Case  by  a  Landlord  against  his  Tenant  (or  a  Stranger)  for 
Voluntary  Waste,  by  injuring  the  Premises,  and  taking  down  and 
7'emoving  the  Plaintiff's  Fixtures,  (a) 

For  that  whereas   before  and  at  the  times  of  the  committing   of  the 

(ffl)  See  a  special   form,  Martyr  v.  Brad-  lies  by  a  landlord  against  his  tenant  or  a 

ley,  9  Bing.  26  ;  2  M.  «&  Scott,  25,  S.  C. ;  stranger   for   voluntary   waste    committed 

and  other  forms  in  the  cases  infra.  Case  during  the  tenancy,  or  by  a  party  entitled 
Vol.  IL                         11  [t541] 
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grievances  fby  the  defendant  as  hereinafter  mentioned,  a  certain  mes- 
suage or  dwelhng-house,  situate  in  the  county  aforesaid,  was  in  the  pos- 
session of  the  defendant  [or,  "  of  one  E.  F."]  as  tenant  thereof  to  the 
plaintiff,  (b)  the  reversion  thereof  then  (c)  belonging  to  the  plaintiff;  yet 
the  defendant,  well  knowing  the  premises,  but  contriving  wrongfully  and 
inijustly  intending  to  injure,  prejudice  and  aggrieve  the  plaintiff  in  his 
reversionary  estate  and  interest  of  and  in  the  said  dAvelling-house,  with 
the  appurtenants,  heretofore,  and  whilst  the  said  messuage  or  dwelhng- 
house  was  so  in  the  possession  of  the  defendant  [or,  "the  said  E.  F/'] 
as  such  tenant  thereof  to  the  plaintiff,  and  whilst  the  plaintiff  was  so  in- 
terested therein,  to  wit,  on  the day  of  a.  d.  ,  and  on  di- 
vers other  days  and  times  between  that   day  and  the day  of  a. 

D.  — — ,  wrongfully  and  unjustly,  without  the  leave  and  against  the  will 
of  the  plaintiff,  pulled  down,  broke  down,  broke  to  pieces,  prostrated, 
damaged  and  destroyed  divers  parts  of  the  said  messuage  or  dwelling- 
house,  to  wit,  two  walls,  two  partitions,  two  ceilings,  two  doors,  fifty 
panes  of  glass  [4'^'}  parcel  thereof  (<^),  [and  used  the  said  dwelling- 
house  in  so  bad,  untenantlike  and  improper  a  manneV,  that  the  same,  by 
and  through  the  improper  conduct  of  the  defendant  in  the  premises,  then 
and  there  became  and  was  greatly  dilapidated,  broken  down,  broken  to 
pieces  and  damaged  (e).]     And  also   during   the  said  tenancy,  to  wit,  on 


to  the  immediate  reversion  against  the  ten- 
ant for  life,  &c. ;  see  1  Saund.  323  b ;  2 
Saund.  252,  b,  c,  &c.  ;  2  Stark.  Ev. 
"  Waste."  In  the  instance  of  a  tenant 
neglecting  to  keep  tlie  premises  in  repair, 
or  to  cultivate  according  to  good  liusband- 
ry,  assumpsit  is  the  usual,  and  would  seem 
to  be  the  more  appropriate  remedy  ;  see 
forms,  ante,  139  to  144;  see  however 
form,  2  Chit.  Pi.  5th  ed.  785  c,  6lh  ed.  555. 
It  has  been  held  that  case  for  ptrmissive 
waste  does  not  lie  against  a  tenant  from 
year  to  year;  Gibson  v.  Wells,  1  New  R. 
290  ;  or  a  tenant  for  a  term  not  under  a 
covenant  to  repair;  Heme  •».  Bembow,  4 
Taunt.  764.  Case  for  cominissive  or  vol- 
untary lotiste  lies  against  a  tenant,  although 
he  hold  under  a  lease  with  a  covenant  to 
repair;  Kenlyside  r.  Thornton,  2  Bla.  R. 
1111  ;  2  Saund.  252  a,  b,  note  ;  or  commit 
waste  whilst  holding  over  after  notice  to 
quit;  Burchell  v.  Ilornsby,  1  Camp.  360; 
but  it  is  not  the  proper  form  of  action 
merely  for  not  repairing,  &c.  where  there 
is  a  covenant  to  leave  the  premises  in  such 
repair  as  plaintiff  shouW  put  them  into,  for 
such  omission  cannot  be  called  waste; 
Jones  !■.  Hill, 7  Taunt.  392;  1  Moore,  100, 
S.  C.  ;  Burnett  v.  Lynch,  5  B.  &  C.  603. 
Case  for  inclosing  waste  land,  part  of  the 
premises  demised  ;  Queen's  College,  Ox- 
ford, V.  Hallett,  14  East,  489.  For  open- 
ing door  in  a  wall  demised,  and  see  points 
as  to  form  of  declaration,  »Sz:c.,  Young  v. 
Spencer,  10  B.  &  C.   145  s  5  M.  &  R.  47. 


By  an  incoming  against  an  outgoing  tenant 
on  the  custom  of  the  country  for  not  leav- 
ing a  third  of  the  off-going  crop,  &c. ;  Bo- 
raston  v.  Green,  16  East,  71. 

{(/)  No  variance,  though  cestui  que  trtjgt 
actually  let,  but  plaintiff  was  his  trastCT 
with  the  legal  title;  Valance  v.  Savage,  7 
Bing.  595 ;  2  M.  &  P.  576.  If  there  be  a 
vi'ritten  agreement,  semlle,  it  must  be  pro- 
duced, if  the  tenancy  be  denied  by  the 
plea;  see  Pleas,  post,  "Landlord;"  4  B. 
&  C.  465;  5  Bing.  136. 

(c)  It  is  not  a  material  variance  to  allege 
contrary  to  the  fact,  that  the  tenancy  and 
reversion  still  continue;  Vowles  v.  Miller, 
3  Taunt.  137. 

(d)  The  nature  or  kind  of  waste  should 
be  stated  according  to  the  facts;  see  2 
Saund.  252  d,  e,  f ;  Forms,  in  Trespass  post. 
For  cutting  trees  ;  2  Chit.  PI.  5th  ed.  785, 
6th  cd.  546,  553.  Where  trees  are  excep- 
ted from  the  demise.  Trespass,  and  not 
case,  for  cutting  them,  is  the  proper  form 
of  action  for  the  landlord  ;  Goodright  v. 
Vivian,  8  East,  190  ;  1  Saund.  322,  note  5  ; 
Ward  tr.  Andrews,2Chit.  R.  636;  2  Camp. 
491.  Whether  the  trees  be  excepted  or 
not,  the  landlord  may  in  general  maintain 
trespass  or  trover  against  a  person  who  re- 
moves them  after  severance  ;  id.  When 
otherwise,  see  Channon  v.  Patch,  5  B.  «&. 
C.  897;  8  1).  &R.  651,  S.  C. 

(e)  Onjit  the  allegation  between  the 
brackets  if  the  action  be  against  a  stranger, 
not  agrainst  the  t«nual. 
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the  several  days  and  times  aforesaid,  wrongfully  and  injuriously  pulled 
down,  detached  and  removed  from  the  said  messuage  or  house  divers  fix- 
tures and  tilings,  to  wit,  [two  ovens,  two  stoves,  4'^']  <^f  great  value,  to 
wit,  of  the  value  of  £ ,  then  being  in  the  said  messuage  or  dwelling- 
house,  and  affixed  and  annexed  thereto  and  parcel  thereof,    and  being  of 

great  value,  to  wit,  of  the  value  o(£ ,  and  converted  and  disposed  of 

the  same  to  the  defendant's  use,  whereby  the  plaintili'Mas  greatly  injured, 
prejudiced  and  aggrieved  in  his  reversionary  estate  and  interest  (f)  of  and 
in  the  said  messuage  or  dwelling-house  with  the  appurtenants  and  of  and 
in  the  said  fixtures  and  things  so  in  the  possession  and  occupation  of  the  de- 
fendant [or  "the  said  E.  F."J  as  tenant  thereof  to  the  plaintiff  as  afore- 
said. [And  the  tplaintiff  further  saith,  that  at  the  end  of  the  said  tenan- 
cy, to  wit,  on  the  said  day  of ,  a.  d.  ,  the  defendant  yielded 

and  delivered  up  to  the  plaintiff  the  said  messuage  or  dwelling-liouse  so 
damaged  and  dilapidated  as  aforesaid  (g)  ;  To  the  damage  of  the  plain- 
tiff of  £ ,  and  thereupon  he  brings  his  suit,  &c. 


2.   Case  by  a  Landlord   against  his    Tenant  for  not  taking  care  of 

the  Furniture^  fyc. 

[State  that  "  the  defendant  became  and  was  tenant  to  the  plaintiff  of 
a  certain  house,  with  certain  fixtures  and  furniture  of  the  plaintiff  there- 
in, at  a  rent,  <fcc. ;  the  said  fixtures,  &c.  to  be  used  by  the  defendant  as 
tenant  during  the  term,"  and  then  charge  his  duty  to  take  due  care,  &c. 
during  the  term  ;  that  the  term  continued  and  defendant  had  the  use,  &.c.  ; 
yet  that  he  did  not  take  due  care,  &c.  during  the  term ;  whereby  during 
the  term,  to  wit,  on  &c.  certain  of  the  said  fixtures,  &c.  to  wit,  ^c.  be- 
came injured,  &c.     See  Forms,  ante,  121,  502.] 


3.   Case  by  a  Tenant  against  his  Landlord  for  not  indemnifying  him 
against  a  Distress  for  Ground  Rent. 

[See  Form,  &c.  Hancock  v.  Caftyn,  8  Bing.  358  ;  1  M.  &  Sc.  521,  S. 
C.  ;  2  Chit.  PI.  5th  ed.  727  ;  Form  in  assumpsit,  id.  314,  6th  ed.  195. 
Case  seems  to  be  the  appropriate  form  of  action  ;  and  see  per  Cur.  in 
Burnett  v.  Lynch,  5  B.  &  C.  609.  The  common  count  in  assumpsit  or 
debt  for  money  paid  for  defendant  at  his  request,  would  lie  where  the 
plaintifi"  has  paid  the  arrears  to  prevent  a  sale,  otherwise  not ;  and  to  re- 
cover damages  for  a  sale  under  a  distress,  &c.  or  expenses,  the  declara- 

(/)  As  to  the  necessity  for  this  allega-     &  R.  47. 
tion,  see  7)05/,  tit.    "Reversion;"  Jackson         (g)  Omit  this  allegation   if  the  tenancy 
V.   Pesked,  1   M.    &.  Sel.  234;  Baxter  r.     was  not  at   an    end    when    the  action  was 
Taylor,  4   B.   &  Ad.   72;  IN.   &  M.  14  ;     brought,  or  the    action  be    against  a  stran- 
Young  t'.  Spencer,  10  B.  &  C.  145  ;  5  M.     ger,  not  against  the  tenant. 
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tion  must  be  special ;  Exall  v.  Partridge,  8  T.  R.  308  ;  Moore  v.  Pyrke, 
11  East,  52.] 


4.  By  the  Assignoi'  against  the  Assignee  of  a  Lease  for  not  indem- 
nifying him  against  the  Breaches  of  Covenant  after  the  Assign- 
ment. 

[See  Form,  ifec.  Burnett  v.  Lynch,  5  B.  &  C.  589  ;  8  D.  &  R.  368,  S. 
C.  Assumpsit  also  Avould,  it  seems,  be  sustainable.  Covenant  does  not 
lie  where  the  assignee  does  not  execute  the  assignment,  or  it  contains  no 
covenant  by  him  to  pay  the  rent  and  perform  the  covenants  :  and  the  usu- 
al words  of  assignment,  "  subject  to  the  rent,"  &c.  do  not  constitute  a 
covenant  by  the  assignee  ;  see  Wolveridge  v.  Steward,  1  C.  &  M.  644 ; 
4  M.  &  Sc.  249,  S.  C] 


f  5.  Declaration  in  Case  by  a  Tenant,  not  bound  to  repair,  against 
his  Landlord,  who  had  commenced  doing  Bepairs  to  the  Premises, 
for  not  proceeding  with  the  Bepairs  in  a  proper  manner. 

For  that  whereas  before  and  at  the  time  of  the  committing  of  the  griev- 
ances hereinafter  mentioned,  the  plaintiff  was  tenant  to  the  defendant  of 
a  certain  messuage,  to  wit,  for  one  year,  and  so  on  from  year  to  year,  for 
so  long  a  time  as  the  plaintiff  and  d&fendant  should  respectively  please  ; 
and  the  sajd  messuage  was  seriously  dilapidated  and  much  out  of  repair 
and  was  in  part  not  fit  for  occupation ;  and  the  defendant  had  thereupon, 
with  the  plaintiff's  permission,  to  wit,  on  [S^c.']  entered  upon  and  in  part 
performed,  and  had  in  progress,  certain  repairs  necessary  and  jjroper  to 
be  done  to  and  in  the  said  messuage  upon  that  occasion,  and  which  the 
plaintiff'  was  not  bound  or  imder  any  legal  or  just  obligation  to  do  or  per- 
form, and  thereupon  it  then  became  and  was  the  defendant's  duty,  hav- 
ing so  entered  upon  the  said  repairs,  to  use  due  care,  skill  and  diligence 
in  performing,  proceeding  with,  and  completing  the  same,  so  that  the 
plaintiff  might  not  sustain  any  unnecessary  damage  or  injury  in  regard  to 
his  use  and  occupation  and  enjoyment  of  the  said  messuage  as  such  ten- 
ant, by  reason  of  the  said  repairs  being  left  unfinished  or  incomplete  du- 
ring an  unreasonable  time  ;  yet  the  defendant,  not  regarding  his  duty  in 
that  behalf,  did  not,  nor  would  use  due  care,  skill  or  diligence  in  per- 
forming, proceeding  with,  or  completing  the  said  repairs,  so  that  the 
plaintiff  might  not  sustain  unnecessary  damage  and  injury  in  regard  to 
his  use,  occupation  and  enjoyment  of  the  said  messuage  as  such  tenant ; 
but  on  the  contrary  thereof,  then  and  for  a  long  time,  to  wit,  until  the 
commencement  of  this  suit,  wrongfully  neglected  and  refused  so  to  do, 
and  by  reason  thereof,  and  of  the  carelessness,  unskilfulness  and  improp- 
er conduct  and  default  of  the  defendant  in  that  behalf,  the  said  messuage 
[t544] 
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became  and  was  greatly  and  unneces,saiily  injured  and  damaged,  and  tlie 
said  repairs  were  not  proceeded  with,  done,  or  performed  witliin  a  rea- 
sonable time,  altbougb  such  time  bath  long  since  elapsed  ;  and  thereby 
the  plaintiff  was  put  to  great  and  unnecessary  inconvenience  and  loss  in 
regard  to  his  use,  occupation  and  enjoyment  of  the  said  messuage,  and 
was  during  the  said  tinie  deprived  of  the  use  of  a  great  jjart  thereof,  and 
then  incurred  a  great  expense,  to  M'it,  ^'lO^  i"  repairing  the  said  messu- 
age, which  would  not  have  been  necessary  liad  the  defendant  performed 
his  said  duty  ;  and  the  plaintiff  by  reason  of  the  committing  of  the  said 
grievances  was  and  is  otherwise  injured. 


6.  By  a  Lodger  against  his  Landlord  for  obstructing  him  in  the  use 

of  the  Bell,  &fc. 

[See  Form,  &c.  Underwood  v.  Burrows,  7  C.  At  P.  26.] 


1st.  LIBELS.  (//) 


fl.  General  form  of  Declaration  for  a  Libel  directly  charging  an 
Offence,  8fc.  and  not  requiring  Explanation  by  a  Special  Induce- 
ment. 

For  that  whereas  the  plaintiff,  before  and  at  the  time  of  the  commit- 
ting by  the  defendant  of  the  severar  grievances  hereinafter  mentioned, 
was  a  person  of  good  name,   credit,  and   reputation,  and   deservedly  en- 

(/t)   See  in  general  Com.   Dig.  and    Bac.  tit.  "Declaration."    Costs: — By  21  Jac.   1, 

Ab.   "Libels;"   Viner's   Ab.   "Slander;"  c.  16,  s.  6,  "  In  all    actions  for   slanderous 

3  Bla.  C.  124  ;   Starkie  on  Slander;   Selw.  words,  if  the  jury,  either  upon  trial  or  writ 

N.  P.   tit.    "  Libel,   Slander  ;"   Stark,  and  of  inquiry,   shall   find   or   assess    damages 

Phillips  Ev.  til.  "  Libel  ;"    Harrison's  Ind.  under  40^.,  the   plaintiff  shall  only  recov- 

tit.  "Defamation;"    Roscoe's    Ev.  4th  ed.  er  the   same  amount  of  costs  as  the  dama- 

362;   1  Chit.  Gen.  Pr.  43;  and  the  notes  to  gcs  given."     The  statute  does  not   e.\tend 

the  various   Forms  infra.     The   following  to  an  action  for  a  libel,  (but  the  judge  may 

precedents    are    arranged    in   reference   to  in  such  action  certify  under  43  Eliz.  c.   6, 

the  several    instances    in    which    libels   or  to  deprive   the   plaintiff  of  costs)  ;   nor   to 

verbal  slander   are   considered   actionable.  '  an  action  for  words    not  iri  themselves  ac- 

The  main  point  to  be  regarded   in  framing  tionable,  and  only  rendered   so  by   special 

a  declaration  for  a  libel  or  slander  are  1st.  damage  charged    therein.     But  it  extends 

The  inducement,  or  prefatory  statement  of  to    actions   for   slander  of  the   plaintifi'  in 

introductory  matter  (post,  ,')4!),  tJ.(y))  ;  2dly.  his  trade  ;  and  the  laying  special  damages, 

The  colloquium  or  statement    that  the    de-  where  not   necessary  to    maintain    the    ac- 

famation  had  reference  to  the  plaintiff,  and  tion,   will    not    in    any   action  entitle    the 

(sometiines)    to    the    introductory    matter,  plaintiff  to   full  costs,   if  the   damages   be 

{post,  546,    note  (?■))  ;  3dly.   The   jmblica-  under  40^.  ;  and    in    the  actions   to    which 

tion,  (infra,  note    (q))  ;  4thly.   The   state-  the   statute    e.xtends,   the    jilaintitf,  he   re- 

ment  of  the  scandalous  matter  itself,  (post  covering  less  than  405.  damages,  does    not 

546,  note   (s)) ;    5thly.     The    innuendoes,  become  entitled  to    his    costs,   because  the 

(post,  547,  II.  (t)}-,  and  6lhly.  The  damage,  defendant  justified  the  slander;  see  Tidd, 

(post,  548  note  (x),  and  post,  561).     See  in  9th  ed.  962  ;  Tidd,  N.  P.  530  ;  Chit.  Arch, 

generall  Chit.  PI.  5th  ed.  429  to  438;  6th  5th   ed.    1001;    1    Harr.     Ind.   2d  ed.    tit. 

ed.  399  to  408;  Stark,   on   Slander,   Ind.  Costs,  671  ;  irf.  Addenda, 2407. 
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joyed  the  esteem  and  good  opinion  of  divers  persons. (?).  Yet  the  de- 
fendant, Avell  knowing  the  premises,  but  combining  and  wickedly  and 
mahciously(yt)  intending  to  injure  the  plaintiff,  and  to  bring  him  into  pub- 
lic scandal  and    disgrace, (/)  heretofore,  to  wit,  on  the day  of a. 

D. ,  (m)  falsely,  (w)  wickedly,  and  maliciously  (o)  did  compose  (.p)  and 

publish,  {q)  and  tcause  to  be  composed  and  published  of  and  concerning 
the  plaintiff,  (?■)  a  certain  false,  scandalous,  malicious,  and  defamatory  li- 


(i)  An  inducement  of  the  plaintiff's  ge- 
neral good  character,  and  an  express  alle- 
gation of  his  innocence  of  the  offence  im- 
puted to  him,  are  usually  introduced  with 
considerable  prolixity  in  the  declaration; 
but  these  statements  are  clearly  unneces- 
sary ;  Strachy's  case.  Styles,  118;  Jones 
V.  Stevens,  11  Price,  235  ;  ]  Stark.  Sla.  2d 
ed.537;  1  Chit.  PI.  6th  ed.  400.  Plaintiff 
not  allowed  to  prove  general  good  charac- 
ter :  Stuart  ■('.  Lovell,  2  Stark.  R.  43; 
Cornwall  v.  Richardson,  Ry.  &.  Mo.  305. 
For  the  sake  of  conciseness,  the  above 
form  is  suggested.  As  to  special  induce- 
ments, see  Form  2. 

(/c)  As  to  vialice,  see  infra,  note  (o). 

(I)  This  concise  allegation  is  sufficient, 
and  appears  to  be  preferable  to  the  usual 
prolix  statement  of  the  plaintiff's  happy 
condition,  and  of  defendant's  envy  and 
malevolent  intentions. 

(m)  Exact  day  not  material ;  words  spo- 
ken at  different  times  may  be  given  in  evi- 
dence on  one  count ;  Charlter  v.  Barret, 
Peak,  R.22. 

(n)  The  libel  or  words  must  be  false, 
and  the  declaration  always  charges  their 
falsity,  but  probably  the  word  wrongfully 
or  maliciously  would  be  sufficient,  at  least 
if  there  were  no  demurrer  ;  see  1  Saiind. 
242  a,  note  2;  1  Stark.  Sla.  2d  ed.  433; 
Rowei;.  Hoar,  1  M.  &,  Sel.  304. 

(o)  The  charge  must  be  malicious  in  fact 
or  in  law,  but  it  seems  that  any  equivalent 
expressions,  as  "  wrongully  and  falsely," 
&c.  published,  &c.,  would  suffice;  1 
Saund.  242  a,  note  2;  1  Stark.  Sla.  2d  ed. 
433.  See  post,  563,  notes  {d)  and  (f). 
The  malice  is  implied  from  the  falsity. 
Proof  of  express  malice;  Rose.  Ev.  4th 
ed.  372;  2  Stark.  Ev.461. 

(p)  If  there  be  any  doubt  whether  the 
defendant  was  the  author,  omit  this;  but 
under  the  allegation  in  the  text  proof  of 
publication  only  would  sustain  the  action. 

(<7)  See  1  Saund.  242  n,  1 ;  1  Stark.  Sla. 
2d  ed.  358,411;  1  Chit.  PI.  6th  ed.  406. 
Evidence  of  publication,  Phil.  Ev.  7th  ed. 
236 ;  Rose.  4th  ed.  364  ;  2  Stark.  Ev.  2d 
ed.  454.  Although  the  plea  admits  the 
publication,  the  plaintiff  may  prove  the 
manner  of  the  publication  with  a  view  to 
the  amount  of  damages;  Vines  ;•.  Serell, 
7  C.  &  P.  163. 

(r.)  A  colloquium,  or  statement  that  the 
libel  was  composed   and    publis]j.ed,  or  the 
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words  were  spoken  and  published  "  of  and 
concerning  the  plaintiff,"  is  essential,  al- 
though it  be  averred  that  defendant  pub- 
lished "  with  intent"  to  impute  the  offence, 
&c.  to  the  plaintiff;  see  1  Saund.  242  b. 
n.  3;  1  Stark.  Sla.  2d  ed.  383,  416;  1 
Chit.  PI.  6th  ed.  403.  And  a  declaration 
which  stated  that  defendant  published  a 
libel,  containing  the  false  and  scandalous 
matter  following,  without  alleging  that 
such  matter  was  "  of  and  concerning  the 
plaintiff,"  and  then  set  out  the  libel,  which 
did  not  on  the  face  of  it  relate  to  the  plain- 
tiff, and  did  not  connect  him  with  it  by  in- 
nuendo, was  iield  bad  on  a  writ  of  error ; 
Clement  r.  Fisher,  in  error,  7  B.  &  C. 
459;  1  M.  &  R.  281,  S.  C.  So  where 
there  is  necessarily  a  special  inducement  of 
extrinsic  facts  to  render  the  libel  for  words 
actionable,  see  post,  549,  n.  (y),  there 
must  a/50  be  a  colloquium  that  the  libel  or 
words  were  published  "  of  and  concern- 
ing" the  matters  in  the  inducement,  (as 
"  of  and  concerning  the  felony,"  or  "  fire," 
&c.  07-  "  of  or  concerning  the  plaintiff  in 
his  said  trade,"  &c.,  or  generally  "  of 
and  concerning  the  matters  aforesaid.") 
1  Saund.  242  b,  n.  3;  1  Stark.  Sla.  2d  ed. 
383;  1  Chit.  PI.  6th  ed.  403;  Rose.  Ev. 
4th  ed.  368.  Where  several  matters  are 
stated  in  the  inducement,  and  it  is  alleged 
that  the  scandal  was  published  "  of  and 
concerning  the  matters  aforesaid,"  there 
will  be  no  variance  although  some  of  the 
introductory  matters  be  not  proved,  or  be 
not  proved  precisely  as  laid,  provided 
such  of  them  as  are  not  established  do  not 
bear  essentially  upon  the  libel  or  slander, 
and  affect  its  character,  and  enough  be  left 
to  render  it  actionable  :  the  allegations 
may  often  be  taken  distributively ;  see 
May  V.  Brown,  3  B.  &  C.  113;  4  D.  &  R. 
670 ;  Cox  V.  Thomason,  2  C.  &  J.  362  ;  2 
Tyr.  411,  S.  C. ;  1  Chit.  PI.  6th  ed.  401  to 
403;  Rose.  Ev.  4th  ed.  368.  Inducement 
and  colloquium  of  two  trades  ;  proof  of 
one  only  to  which  the  words  related,  held 
sufficient ;  see  id.  Figgins  v.  Cogswell,  3 
M.  &  Sel.  369;  cited  and  approved  of  by 
Tindal,  C.  J.  in  Chalmers.!'.  Shackle, 6  C. 
&  P.  477 ;  Rutherford  v.  Evans,  6  Bing. 
451 ;  Hall  v.  Smith,  1  M.  «&  Sel.  287. 
But  the  innuendo  sometimes  binds  the 
plaintiff  to  proof  of  both  the  trades  ;  see 
Sellers  v.  Till,  4  B.  &  C.  656,  post,  547, 
note  (0-     Where  the  actionable  words  are 
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bel,  containing  (amongst  other  things)  the  false  scandalous,  maUcious, 
defamatory,  and  libellous  matters  following  of  and  concerning  the  plain- 
tifr,(r)  that  is  to  say,  (s)  t"  lie  (meaning  the  plaintifF)(<)  [<$-c.  setting  otit 


stated   to  bave  been  spoken  io  a  plaintifF, 
^' you  arc"  &c.  it  seems  to   be  sufficient  to 
lay   a  colloquium   or  discourse   2vUh    him, 
without    an    express    averment    that    the 
words  were    spoken  "  of  and  concerning 
him."     If  the  slander   be  laid  in  the  third 
person   "Ac   is"  &c.   the    words   "of   and 
concerning  the  plaintifl',"    are    necessary, 
although   there   be  the  colloquium  and  an 
innuendo,    otherwise     the    declaration     is 
specially  demnrrable  ;   1  Chitty  PI.  Gth  ed. 
404.     If  there   be  also   no  colloquium,  the 
declaration  is  substantially  bad;  see  supra. 
(»•)  See  supra,  n.  (?•). 
(s)  It  is  a  rule  that  in  an  action  for  defa- 
mation, the  libel  or  verbal  slander  must  be 
set   out  in  luce    verba.     The    very    words 
must  be  stated  in  order  that  the  Court  tnay 
see  that  the  cliarge  be  actionable  as  a  libel 
or  slander.     "  If  it  were  sufficient  to  state 
merely  the  effect  of  the  words,  any  person 
would  be  at  liberlij  to  sioear  as  to  the  effect 
of  the  words,  without   stating   any  precise 
words;  and  even  if  tlie  witness   did   state 
precise    words,    the  jury   would    have    to 
judge  of  their  legal  effect,  whereas  that  is 
generally    to    be    decided    by    the    Court. 
Words   innocent   in   themselves  might   by 
the  witness   be   perverted   from    their  true 
meaning,  or   be  by  the  jury  so  interpreted 
as  to   make   a  defendant   clearly  liable  at 
law.     It  is   not  expedient   to   blend   ques- 
tions  of  law  and    fact  together;  the   most 
useful  object  of  all   systems  of  pleading  is 
to  separate  them  ;  it  ought  therefore  to  ap- 
pear to  the  Court  upon  the  face  of  the  dec- 
laration by  the  words  or  signs  themselves, 
that   they   are   sufficient    to    support   such 
innuendoes  or  averments  as  may  be  neces- 
sary  to  apply   to  the    subject ;    that  they 
may  bear  the  interpretation  put  on  them, 
and   present   the   injury  which    is  charged 
to   have   resulted   from    them;"  per   Lord 
Abingcr  C.   B.   in  Gutsole   v.  Mathers,  1 
M.   &  W.  495.     Therefore,  in  that  case, 
although   the  words  were   actionable  only 
in  respect  of  special  damage,  the  Court  ar- 
rested the  judgment  after  verdict,  because 
the   declaration  only  charged  that  defend- 
ant "  falsely  and  maliciously  asserted  and 
represented   in  the  presence  [<^''C.]  that  the 
tulips  were   stolen  property."     A  declara- 
tion is  also  bad  if  it  state  tliat  the  defend- 
ant published   libellous   matters  "  in   sub- 
stance as  follows,"   setting  out   the  libel, 
Wright  V.  Clements,  3  B.  &  Al.    503  ;  or 
^^ purporting"  that  &c.  Wood  v.  Brown,  1 
Marsh.  II.  522;  6  Taunt.  169.     So  a  dec- 
laration for  slander,  that  defendant  falsely 
and  maliciously    "  charged   and   asserted 
and  accused  plaintiff  of  being  in  insolvent 
circumstances,"  is  bad;  Cook   v.   Cox,  3 


M.  &Sel.  110.  See  Blizard  v.  Kelly,  2 
B.  &  C.  283.  The  following  variances 
have  been  holden  material  and  fa:al  : — 
"  mismanagement  or  ignorance,"  instead 
of  "  ignorance  or  inattention,"  Brooks  t'. 
V.  Blanchard,  1  C.  &  M.  779  ;  3  Tyr.  844, 
S.  C. ;  "  my  sarcastic  friend  by  leaving  out 
the  repetition,"  instead  of  "  my  sarcastic 
friend  MilVOX,  by  leaving  out,  &.c."  Tabart 
V.  Tipper,  1  Camp.  353.  And  if  the  mat- 
ter be  set  out  as  a  charge  of  the  defendant , 
whereas  the  libel  shows  it  is  the  original 
charge  of  another,  who  is  referred  lo,  the 
variance  is  material  ;  Cartwright  f.  ^V'rii;llt, 
5  B.  &  Al.  615  ;  M'Pherson  v.  Daniels".  10 
B.  «&  C.  274  See  further  po5(,  5.56,  n.  '{t), 
as  to  slander.  But  in  general  a  mere 
omission  of  a  word  affecting  the  sense, 
will  not  prejudice ;  Tabart  v.  Tipper, 
supra;  Beech'scase,  1  Leach,  139;  Rose. 
Ev.  363,  364,  4th  ed. ;    1  Chit.  PI.  6th  ed. 

405.  Instance  of  material  omission,  Cooke 
V.  Smith,  M'Clel.  250.  As  to  setting  out 
part  of  a  sentence,  Rutherford  v.  Evans,  6 
Bing.  451  ;  4  M.  &.  P.  163;  4  C.  &  P.  74. 
As  to  setting  out  continuously,  sentences 
which  are  divided  by  others  in  the  libel, 
see  1  Stark.  Sla.  2d  ed.  3S0 ;  2  Chit.  Pi. 
Gth  ed.  43.5,  note  {s).  Verdict  as  to  part 
of  libel,  the  rest  disproved, /i05<,  548,  note 
(t).  A  libel  in  a  foreign  language  should 
be  set  out  in  that  language,  Zenobio  v. 
Axtell,  6  T.  R.  162;  1  Stark.  2d  ed.  360; 
1  Saund.   242  a,  note  ;    1  Chit.  PI.  6lh  ed. 

406.  It  is  usual  and  proper  to  add  a 
translation  of  foreign  scandal ;  post,  557, 
note  (0. 

(<)  This  is  called  an  innuendo;  it  is 
merely  a  form  or  mode  of  introducing  ex- 
planation; it  means  no  more  than  the 
words  "  id  est"  "  scilicet,"  or  "  meaning," 
or  "  aforesaid,"  as  explanatory  of  a  subject 
matter  sufficiently  expressed  before ;  as 
such  a  one,  "  meaning  the  defendant,"  or 
such  a  subject,  "  meaning"  the  subject  in 
question  ;  Rex  v.  Horn,  2  Cowp.  683,  per 
De  Grey,  C.  J.  It  is  insufficient  of  itself 
for  a  7ie?o  matter  or  a  neio  charge;  it  can 
only  introduce  or  embody  such  new  mat- 
ter or  new  charge  by  reference  to  a  prior 
inducement;  1  Saund.  243,  note  4  ;  1  Chit. 
PI.  6th  ed.  407;  Day  v.  Robinson,  1  Ad. 
&  E.  554.  It  is  only  legitimately  used 
where  it  applies  or  explains  what  is  al- 
ready expressed;  for  instance,  there  is  a 
colloquium  or  allegation,  that  the  words 
were  spoken"  of  and  concerning  the  plain- 
tiff," see  supra,  note  (r) ;  then  the  scan- 
dal is  stated,  and  the  innuendo  applies  it 
as  above  to  the  plaintiff;  or  there  is  a-n  in- 
ducement  of  special  matter  (;?osZ,  549)  with 
a  colloquium  "  of  and  concerning  such  mat- 
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the  libellous  matter  in  hcBc  vei'ha,  see  snp7'a,  note  (s).]      [Second  Count  for 


ter,"  and   then   after   stating  the    libel    or 
words,  the  innuendo    shows  the  particular 
meaning  thereof  as  applied  to  such  special 
matter  ;  see  Form  2,   injra,  549      The  in- 
nuendo is  bad  and    renders  the  declaration 
defective,  if  it  introduce    neto    matter,    or 
alter  or  enlarge   the  sense  of  the  libel    or 
words  set  out,   without  a    special   induce- 
ment and  a    colloquium    concerning   it,  to 
support  such  innuendo  ;   1  Stark.  Sla.  418, 
2d    ed.;  1   Saund.  243,  n.  4;  1   Chit.  6th 
ed.  407;    Hall  t'.   Blandy,  1   Y.  &  J.  480. 
Thus  a  declaration  not    showing  by  a  pro- 
per   allegation    that   w'brds    were    spoken 
concerning  a    suit    pending,  in    which  the 
plaintiff  was  a  witness,  and  charging  that 
defendant  said  "  he  is  forsioorn,"  "  mean- 
ing that  the  plaintiff  had  committed  perju- 
ry," is   bad  ;  Hawkes  i\  Hawkey,  8   East, 
427;  Holt   v.    Scholefield,  6   T.  R.    691. 
"You  (the  plaintiff)    are  a  regular    prover 
under  bankruptcies  (meaning  ihat  plaintiff 
was   accustomed  to  prove    fictitious  debts 
under    commissions  of  bankrupt,)"    bad; 
the    innuendo  not  being    supported  by  an 
inducement   that  the   words  had    been    so 
before    used,  «&c.  Alexander  v.   Angle,  1 
Tyr.  9;  IC.  &J.  143;  7  Bing.  119;  4  M. 
&  P.  870.     Instance   as  to   innuendo,  &c. 
in  an  action  for  imputing   that  plaintiffset 
fire   to  his    own  barn,  &c.    Swcetapple  v. 
Jesse,  5    0.  &  Ad.    27;  2  N.    &    M.    36; 
West  t'.   Smith,  4  Dowl.    P.  C.  703.     So 
where    a    declaration    set    out    this    libel, 
"  Society    of  guardians   for  the  protection 
of  trade   against  swindlers   and  sharpers, 
&c.     I  (meaning   defendant)  am   directed 
to  inform   you   that  A.  B.  (plaintiff')  is  re- 
ported   to   the  society   as   improper   to    be 
proposed   to   be   balloted   for  as  a  member 
thereof,"  "  thereby  meaning  that  plaintiff 
was  a  swindler  and   sharper,  and   an    im- 
proper person   to  be  a  member  of  the  said 
society:" — Held,    in    arrest   of  judgment, 
that  the  innuendo  could  not  be  supported 
without  a    previous  averment,  that    it  was 
the    custom   of     the   society   to   designate 
swindlers  and    sharpers  iy  the  tervis  •' iin- 
pr op er  "persons  to  he  members'^  of  that  so- 
ciety ;  and  that  it  did  not  appear  that  the 
society  described   in  tlie  libel    was  the  so- 
ciety described  in  the  introductory  part  of 
the  declaration,  and    that  the    defect    was 
not  cured   by  verdict ;   Goldstein   v.  Foss, 
(in  error),  2  Y.  «fc  J.  146  ;  4  Bing.  489  ;  1 
M.  &  P.  402 ;  6  B.  &  C.  154 ;  2  C.  &.  P. 
252.     But  when  written  or  printed  matter 
in  itself  imports   a  libel    on  the  plaintiff, 
no    statement  of  extrinsic   circumstances 
by  way  of  inducement   is   necessary,  and 
an    innuendo     improperly   enlarging     the 
sense  will  be  rejected  as  surplusage;  Day 
V.  Robinson,    1  Ad.   &,   E.  558.     Thus  in    ■ 
Harvey  v.  French,  (in  error),  2  Tyr.  585; 
1  C.  «&  M.  11 ;  2  M.  &  Scott,  591,  the  de- 


claration   stated  that   the  defendant  pub- 
lished of  and  concerning  the  plaintiff  the 
false,  &c.   matter    following:   "Threaten- 
ing Letters.     The    Middlesex  grand  jury 
have  returned  a  true   bill  against  a  gentle- 
man   of    some   property    named    French, 
meaning  the  plaintiff."     Innuendo  "with 
this,  that  the  said  plaintiff'  will  verify  that 
the  defendant   thereby  then    meant  to   in- 
sinuate and   have  it   understood,    that  the 
plaintiff  had  been    suspected  to  have  been 
and  had  been  guilty  of  the  offence  of  send- 
ing a  letter  without  any  name  or  signature 
thereto   subscribed,  directed  to  one    Trot- 
ter,  threatening  to    kill    and    murder    the 
said  Trotter,  a  subject  of  this  realm,  with 
a  view  and    intent  to    extort;"   audit  was 
held,  that   this    innuendo    was  bad,  there 
being  no  introductory  averments  to  war- 
rant  it,  but    thtit  the  publication  icas   libel- 
lous per  se,  therefore  the   innuendo    might 
be  rejected  as  surplusage.    When  the  scan- 
dal is  susceptible  of  one  of  two  meanings, 
as    fraud   or   felony,  an   innuendo,    which 
adopts  one    meaning,  and  gives  a  specific 
character  to  the  slander,  and    which  innu- 
endo is    not  therefore    on  the   face  of  the 
declaration  a  bad   one,  becomes  a  material 
part  of  the  issue,  and  cannot  be  rejected; 
Smith  V.    Camden,  3  Camp.  461  ;    Day  v. 
Robinson,  1   Ad.    &  E.  554  ;    4  N.  &  M. 
844;  Williams  t'.   Stott,   1  Cl   &  M.  687; 
Harvey  v.  French,  1  C.  &  M.  11  ;  May  v. 
Brown,  3   B.  &  C.  128.     An    innuendo  is 
very   frequently   used  without    occasion. 
Where    there    is    an    allegation    that   the 
words  were   spoken   "of  and  concerning 
the    plaintiff,"    and  the    words  as   set    out 
either  state  his  name  or  mention  him  thus, 
"  you"  or  "  he,"  and  the  slanderous  mat- 
ter is  charged  absolutely  and  affirmatively, 
an  innuendo,  as  ("  meaning  the  plaintiff") 
would    seem  to    be  unnecessary.     Where 
the  words    import  a   charge  of  crime,  and 
the  action  is  for  that   charge,  an  innuendo 
explaining  their  meaning  is  not  necessary; 
as  "  he  is  a  thief,"    or  "  he  robbed  me." 
Tomlinson    v.   Brittlebank,   4    B.  &  Ad. 
630 ;  1  N.  &  M.  455  ;  or  "  you  have  done 
an  act    for  which  I  can  transport   you;" 
Curtis    V.    Curtis,    4  M.    &  Scott,    174; 
10    Bing.  447,     The   innuendo    must   not 
introduce  new  facts  quite  distinct  from  the 
words  charged   to  have  been  spoken,  or  it 
will  be   bad  ;  see  Day  i;.  Robinson,  1  Ad. 
&   E.554;    4  N.  &  M.  884,   S.  C.     But 
where  the   words  are  put  interrogatively, 
as  "  who    stole  the    horse  .''"  an   innuendo 
applying  them  to  the  plaintiff,  and  stating 
that   defendant    meant   that  he   stole  the 
horse,  is    essential  ;  Jackson  v.   Adams,  2 
Bing.  N.  C.  408,  per  Tindal,  C.  J.  2  Scott, 
599,  S.  C.     Where  in  an  action  for  a  libeJ, 
containing   matters  and  criticism  of  a  gen- 
eral nature   evidently  not  alluding  to  the 
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aLibel:(m) — And  tlic  defendant,  further  contrivijig  and  intending  as 
aforesaid,  heretofore,  to  wit,  on  [^c]  falsely,  wickedly,  and  maliciously 
did  compose  and  publish  a  certain  tother  false,  scandalous,  malicious,  and 
defamatory  libel  of  and  concerning  the  plaintiff,  and  of  and  concerning 
[<$-c.  if  there  be  a  special  inducement  refer  to  the  matter  thereof  as  before,^ 
containing  [S^^c.  as  before.']  By  means  of  the  committing  of  which  said 
grievances  by  the  defendant,  the  plaintiff  hath  been  and  is  greatly  injur- 
ed in  his  said  good  name,  credit,  and  reputation,  and  brought  into  public 
scandal  and  disgrace,  and  hath  been  and  is  shunned  and  avoided  by  di- 
vers persons  and  otherwise  injured  ;(r)  To  the  plaintiff's  damage  of 
£ ,  and  therefore  he  brings  his  suit,  &c. 


Other  Forms  for  Libel,  charging  Crimes. 

[Form  for  a  libel  imputing  to  plaintiff  (a  gardner)  larceny  in  stealing 
plants,  &c. ;  Gardiner  v.  Williams,  2  C.  M.  &  R.  78  ;  S.  C  in  error,  1 
M.  &  W.  245. 

Form  for  a  libel  upon  the  plaintiff  in  regard  to  the  evidence  he  had  given 
fas  a  ivitness,  under  a  commission  of  lunacy  ;  Roberts  v.  Brown,  10  Bing. 
519;  4  M.  &  Sc.  407,  S.  C. 

Form  for  a  libel  imputing  forgery  or  fraud,  in  obtaining  a  bill  of  ex- 
change ;   Stockley  v.  Clement,  4  Bing.  162  ;   12  Moore,  376,  S.  C. 

Other  Forms  for  hbels  ;  2  Chit.  PI.  Ind.  "  Slander."] 


2.  Form  for  a  Libel  not  directly  accusing  the  Plaintiff,  and  requiring 
the  aid  of  a  special  Inducement,  (y) 

For  that  whereas  the  plaintiff  before  and  at  the  time  of  the  committing 


plaintiff,  and  also  a  specific  charge  against 
him,  the  plaintifi',  in  his  declaration,  set 
out  tJie  general  matter,  and  introduced  in 
so  doing  a  great  variety  of  superfluous  in- 
nuendoes, by  which  the  plaintiff  applied 
such  matter  to  himself,  though  evidently 
not  meant  to  refer  to  liim  ;  Dennian,  C.  J. 
at  the  trial  refused  to  strike  out  such  innu- 
endoes ;  and  the  jury  gave  a  general  ver- 
dict negativing  the  latter  innuendoes ; 
Prudhomme  v.  Fraser,  1  M.  &  Rob.  435. 
The  Court  liowever  afterwards  allowed 
the  plaintiff  to  retain  his  verdict  for  that 
part  of  the  libel  which  related  specifically 
to  him, and  which  was  capable  of  separa- 
tion from  the  rest,  but  gave  the  defendant 
costs  as  to  the  part  negatived  by  the  jury  ; 
2  Ad.  &.E.645:  1  Harr.  5. 

(u)  The  new  rules  on  pleadings  prevent 
a  second  count  upon  the  same  libel  or 
words  with  variations  ;  but  there  may  of 
course  be  an  additional  count  or  counts  for 
distinct  libels  or  words. 

Vol.  II.  12 


(x)  No  allegation,  or  proof,  of  damage 
is  necessary  where  itie  words  are  actiona- 
ble of  tliemselves,  and  not  in  respect  only 
of  special  damage,  Tripp  v.  Thomas,  3  B. 
&  C.  427;  Malachy  r.  Soper,  3  Bing.  N. 
C.  SH'S,  per  Tindal,  C.  J. ;  2  Stark.  Ev.  2J 
ed.  465;  Rose.  4th  ed.  374.  As  to  special 
damage,  sec  post,  561,  note  (6),  Form  6. 
The  above  general  statement  of  damage 
will  not  be  sufficient  to  let  in  evidence  of 
special  damage,  and  will  not  aid  even  after 
verdict  where  special  damage  is  necessary  ; 
Ayre  r.  Craven,  2  Ad.  As  E.  2. 

(?/)  Where  the  written  or  verbal  slander 
complained  of  is  not  on  the  face  of  it  ac- 
tionable, or  does  not  bear  the  interpreta- 
tion the  plaintiff  seeks  to  put  upon  it,  and 
becomes  actionable,  or  bears  a  particular 
meaning,  only  by  the  aid  of  explanation, 
or  the  statement  of  extrinsic  facts,  the 
plaintiff;  in  order  to  show  a  perfect  cause 
of  action,  must  give  the  requisite  explana- 
tion by  staling  such  facts  ;  and  this  is  term- 
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by  the  defendant  of  the  several  grievances  hereinafter  mentioned,  Avas  a 
person  of  good  name,  credit,  and  reputation,  and  deservedly  enjoyed  the 
esteem  and  good  opinion  of  divers  persons  :  and  lohcreas  before  the  com- 
mitting iby  the  defendant  of  the  grievances  hereinafter  mentioned,  (z)  a  cer- 
tain horse  of  the  defendant  had  been  and  teas  feloniously  stolen,  taken,  and 
carried  away  by  some  person  or  persons,  (or  state  that  the  defendant  "  was 
possessed  of  a  horse,  and  had  asserted  and  charged,"  or  "it  had  been 
asserted  and  charged,"  that  his  said  horse  had  been  and  was  feloniously 
stolen,  (a)  taken,  and  carried  away ;  (b))  yet  the  defendant,  well  knowing 
the  premises,  but  contriving,  and  wickedly,  and  maliciously,  intending  to 
injure  the    plaintiff,  and  to   bring  him  into    public  scandal    and  disgrace, 

ed  a  special  inducement  or  statement  of /w- 
trodiulory matter ;  and  mustwlien  travers- 
ed by  plea,  (see  post,  Pleas,  "Libel,")  be. 
proved  as  laid  ;  see  1  Stark.  Sla.  346  355  ; 
Rose.  Ev.  4th  ed.  368;  1  Cliit.  PI.  6  ed._ 
400.  Thus,  if  the  charge  be  that  piainiift' 
was  forsworn  (not  perjured)  there  must  be 
an  introductory  allegation  that  he  had  been 
witness  in  a  judicial  proceeding;  Holt  ^^. 
Scholefield,  6T.  R.  691  ;  Hall  i;.  Weeden, 
S  D.  &  R.  140;  2  Ch.  PI  6  ed.  424.  If  it 
be  that  plaintifi'  "  set  fire  to  a  house,"  aver 
that  the  house  had  been  feloniously  burnt, 
or  that  plaintiff  had  insured  his  house,  and 
that  it  was  burnt,  and  that  defendant  meant 
plaintiff  feloniously  set  it  on  fire  to  defraud 
the  office,  &c.  ;  Svveetapple  v-  Jesse,  5  B. 
&.  Ad.  27  ;  2  N.  &  M.  36  ;  West  v.  Smith, 
4  Dowl.  P.  C.  703  ;  Rigby  v.  Heron,  T.  T. 
1837,  K.  B.  If  it  be  that  plaintiff  was  "  a 
man  Friday,"  there  must  be  an  induce- 
ment that  by  the  words  "  man  Friday," 
degradation  and  subserviency  were  really 
signified  and  that  defendant  meant  to  im- 
pute them  ;  Forbes  i'.  King,  1  Dowl.  P.  C. 
672.  If  the  charge  be  "  you  are  a  regular 
provcr  under  bankruptcies,"  there  must  be 
an  inducement  that  the  words  had  been 
used  to  import  a  proof  of  fictitious  debts  ; 
Alexanders.  Angle.  1  Tyr.  9;  1  C.  «fc  J. 
143;  7  Bing.  1 19  ;  4  M.  &.  P.  870,  S.  C. 

And  a  declaration  in  the  circular  of  the 
Society  for  the  Protection  of  Trade  against 
Swindlers,  stating  that  plaintiff  "  was  im- 
proper to  be  balloted  for,  «Slc.  as  a  member, 
«&.c. ;"  innuendo,  that  he  was  a  swindler  ; 
was  held  bad  for  want  of  an  inducement, 
that  the  society  used  such  form  of  circular, 
to  import  that  tiie  person  mentioned  there- 
in was  a  swindler ;  Goldstein  t;.  Foss,  cited 
ante,  547,  note  (t).  See  also  the  late  case 
of  a  late  charge  of  robbery  of  tan  money  ; 
Day  V.  Robinson,  in  error,  1  Ad.  &  E.  554  ; 
4  N.  &.  M.  884.  If  the  words  per  se  im- 
port felony,  but  plaintifi'  ciiarges  they 
meant  fraud,  he  should  have  an  induce- 
ment accordingly;  id;  see  Jackson  v. 
Adams,  2  Bing.  N.  C.  402 ;  2  Scott,  599. 
Charge  against  a  pliysician,  of  adultery  ; 
what  inducement  necessary,  post,  551, 
note  (s). 
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The  forms  of  declaration  for  libels  or 
slander  on  parties  in  their  office,  profession, 
or  trade,  also  illustrates  this  rule  ;  it  being 
essential  in  such  cases  to  preface  that  the 
parties  held  the  office,  or  conducted  the 
profession,  &c.  ;  see  post,  551,  558. 

But  where  written  or  printed  matter  in 
itself  imports  actionable  defamation,  no 
statement  of  extrinsic  facts  is  necessary; 
Harvey  v.  French,  2  Tyr.  585  ;  in  error,  1 
C.  &  M.ll;  2  M.  &  Sc  591,  S.  C. ;  cited 
ante,  547,  n.  (t)  ;  Day  v.  Robinson,  1  Ad. 
&  E.  558.  As  in  the  case  of  a  charge  of 
"  theft,"  or  "  robbery,"  or  "  that  plaintiff 
had  been  guilty  of  an  offence  for  wliich  he 
could  be  transj)orted  ;"  Tomlinson  v.  Brit- 
tlebank,  4  B.  &  Ad.  630  ;  1  N.  &  M.  455  ; 
Siowmanv.  Dutten,  10  Bing.  402;  4  M.& 
Sc.  174  ;  Curtis  v.  Curtis,  4  M.  &  Sc.  337; 
10  Bing.  447. 

And  it  seems  that  in  these  cases  of  un- 
necessary and  impertinent  inducements  or 
.•statements  of  immaterial  facts,  the  plaintiff 
need  not  prove  such  facts  if  the  words 
themselves  support  the  imputation  com- 
plained of;  Cox  r.  Thomason,  2  Tyr.  411  ; 
2  C.  &  J.  362.  The  statement  in  a  libel 
or  slander  of  a  particular  fact  is  an  admis- 
sion thereof,  renderirig  plainlift^'s  proof  of 
such  fact  unnecessary;  1  Stark.  Sla.  2  ed. 
392,397,  85;  Jones?'.  Stevens,  11  Price, 
235.  As  to  pleas  traversing  the  induce- 
ment see  post.  Fleas,  "  Libel."  Where 
the  inducement  is  material  there  must  be 
a  colloquium  or  allegation  that  the  libel  or 
slander  was  "  of  and  concerning  such  mat- 
ter," a?ite,  546,-  n.  (?•). 

(z)  See  other  instances  in  the  cases  cited 
«?i<e,  549,  note  (?/)  ;  Steph.  3  ed.  41 .  Spe- 
cial form  where  the  words  imputed  that 
plaintiff  set  fire  to  his  own  property,  which 
he  had  insured,  see  Sweelapple  v.  Jesse  ; 
and  West  v.  Smith  ;  Rigby  v.  Heron,  cited 
ante,  549,  n.  (y). 

(a)  Or  "  taken,"  according  to  the  fact, 
or  there  will  be  a  fatal  variance  ;  see  Shep- 
herd V.  Bliss,  2  Stark.  R.  510. 

(b)  As  to  this  special  inducement,  see 
supra,  11.  (?/). 
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heretofore,  to  wit,  on  [<$•'■•]  fal.scly,  vvickedly,  and  maliciously  did  com- 
pose and  publish,  and  cause  and  procure  to  be  published  of  and  concern- 
ing the  plaintiff,  and  of  and  concerning  the  said  horse  and  the  said  ('•'■  sup- 
posed^'')  stccding  thereof,  (c)  a  cert.ain  false,  scandalous,  malicious  and  de- 
famatory libel,  containing"  (amongst  other  things)  tlje  false,  scandalous, 
malicious,  defamatory,  and  libellous  matters  following,  of  and  concerning 
the  plaintiff,  atid  of  and  concerning  the  said  horse  and  the  said  ('■'■  sup- 
posecV )  stealing  thereof,  (c)  that  is  to  say,  "  He  (meaning  the  plaintiff)  is 
the  person  who  took  my  (meaning  the  defendant's)  horse,  (mciining  the 
said  horse  herein  first  mentioned)  from  the  field,"  thereby  meaning  that 
the  ])lcnntiff  had  feloniously  stolen,  taken,  and  carried  away  the  said  horse. 
By  means,  \_^^c.  conclude  as  in  Form  1.] 


3.  For  a  Libel  imputing  Immorality  or  General  Misconduct,  (d) 

[The  declaration  will  be  according  to  Formal,  supra.  No  special  in- 
ducement will  be  recpiisite  if  the  libel  import  per  se  scandalous  matter  of 
an  actionable  nature  ;  see  ante,  549,  n.  (y),  and  the  following  forms. 

Form  for  a  libel  charging  that  the  plaintiff  obtained  money  by  unfair 
play;  Digby  v.  Thompson,  4  B.  &.  Ad.  82L 

Form  for  imputing  that  plaintiff  by  furious  driving,  &c.  drove  his  car- 
riage against  anc)ther,  and  occasioned  death,  &c.  ;  Lord  Churchill  v.  Hunt, 
2  B.  <fc  Al.  685.] 


f4.  For  a  Libel  upon  the  Plaintiff  in  his  office,  (e) 

[Form  for  a  libel  upon  plaintift'  in  his  ojice  of  Mayor,  imputing  pecu- 
lation in  regard  to  certain  charity  funds  ;  Goodburne  v.  Bowman,  9  Bing. 
532  ;  2  M.  &  Sc.  700,  S.  C. 

Libel  on  a  Justice  of  the  Peace;  Adams  v.  Meredew,  3  Y.  &  J.  219, 
overruling  2  id.  417,  S.  C. 

Forms  for  libels  on  overseers  of  the  poor ;  Cannell  v.  Curtis,  2  Bing.  N. 


(c)  The   colloquium,  «&c.  must  refer    to  is  a  sicindler ;  J'Anson    t\  Stewart,    1    T. 

all  the  mfilters  staled  in  the  special  induce-  R.    748;  Chubb  r.    Flannigan,  6    C.  «fc  P. 

nient,wliicli  are  material  to  give  the  neces-  431;  or  a  villain;  Bell  r.    Stone,  1    B.  &■ 

sary  explanation,  see  mitc,  546,  n.  (/•).  C.  331  ;  or  other  written    imputations  cal- 

{d)  A  written   charge  of  immoral    con-  culated    to  expose    the  plaintiff  to  ridicule 

duct;  Tuani    v.  Robertson,  5  Bing.  17;  2  or  contempt;  Digby  v.  Thompson,  4  B.  «fc 

M.  &.  P.  32;  or  irreligion  and   hypocrisy  ;  Ad.  821  ;  1  N.  t^c  M.  435  ;  Cook  v.  Webb, 

Tliurley  ??.  Kerry,  4  Taunt.  355;  Leices-  6  Bing.  409  ;  is  actionable  : — but  these  im- 

ter    y.  Walter,   3   Camp.   214,    n.  ;  or  that  putations,  if  by  wonZs  only,  are  not  action- 

plainliffhad  attended  a  ball  in  the  evening  able  without  special  damage,  see  id.  Savile 

of  the  day  on  which  he  had  by  furious  driv-  v.  Jardine,  2  li.   Bla.  531 ;   Richardson    r. 

ing  killed   a  person  ;  Churchill  v.  Hunt,  2  Allen,  2  Chit.  R.  657. 

B.  &A1.685;  or  that  plaintiff  had  msw/tftfZ  (e)  See  Com.  Dig.  and  Bac.  Ab.  Libels; 

a  female  in  a  barefaced  way,  and  wasguil-  Stark.  SI.  115;  Lumby  v.  Allday,  1  Tyr. 

ty  of  gross  misco7idiict ;  Clement  y.  Chivis,  217;  1  C.  &  J.  301,  S.  C. 
9  B.  &  C.  172 ;  4  M.  «fe  R.  127,  S.  C. ;  or 
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C.  223  ;  2  Scott,   379  ;   1  Hodg-.    342,  S.   C.  ;  Woodward   v.   Dowsing,  2 
M.  &  R.  -74. 

On   Churchwardens;  Jackson  v.   Adams,  2   Scott,  599  ;  2  Bing.  N.  C. 
402.] 


4.  For  a  Libel  upon  the  Plaintiff  in  his  Profession,  (e) 


For  a  Libel  upon  an  Attorney.  (/) 

For  that  whereas  the  plaintiff,  before  and  at  the  time  of  the  commit- 
ting of  the  grievances  by  the  defendant  as  hereinafter  mentioned,  was  a 
person  of  good  name,  credit,  and  reputation,  and  deservedly  enjoyed  the 
esteem  and  good  opinion  of  divers  persons  :  and  whereas  the  plaintiff", 
before  and  at  the  time  (g)  of  the  committing  of  the  said  grievances  by 
the  defendant,  was  an  attorney,  and  carried  on  business  as  an  attorney  (A) 
with  great  fairness,  thoiior,  and  respectability,  (/)  and  thereby  made  di- 
vers great  gains  and  profits,  and  shortly  before  the  time  of  the  commit- 
ting of  the  grievances  by  the  defendant  hereinafter  mentioned,  the  plain- 
tiff had  been  retained  and  employed  as  such  attorney  by  one  P.  H.,  to 
commence  and  prosecute  a  certain  action  against  the  defendant,  and  had 
by  virtue  of  and  under  such  retainer  commenced  such  action  against  the 


(e)  A  written  or  verbal   imputiilion  on  a  ler,  3  Wils.  59;   Pliillips  ?;.  Jansen,  2  Esp. 

professional   man   falsely   impeaching     his  R.  624;   May  r.  Brown,  3  B.  &  C.  113;  4 

acquirements   or  professional  skill,  or  his  D.  &R.679;   Stark.  Slander,  123.  Words 

honesty  or   fidelity,  »fcc.  in   his  profession,  of  general  abuse,  not  relating   to    plaintiff 

is  actionable  without   proof  of  special   da-  as   attorney,  Tomlinson   r.    Brittlebank,  1 

mage;  Com.  Dig.  and   Bac.  Ab.    Slander;  H.  &  W.  573. 

Stark.  Slan.  115  ;  Selw.  N.  P.  Slander,  II.  (g)  1  Chit.  PI.  6th  ed.  401,  note  (s). 
8.  In  Ayre  v.  Craven,  2  Ad.  &,  E.  2  ;  4  (A)  This  general  allegation  is  sufficient 
N.  &  M.  220,  a  declaration  for  s/a?irfc7',  inj-  without  showing  admission,  &c.  As  to 
paling  adultery  lo  the  plaintiff,  a  physician,  evidence  see  2  Stark.  Ev.  2d  ed.  218,  460. 
charged  that  the  words  were  spoken  of  In  order  to  prove  that  plaintiff  is  an  attor- 
liim  "  in  his  profession."  And  after  vei-  ney  (if  denied  by  plea)  an  entered  copy 
diet  for  plaintiff  the  judgment  was  arrest-  of  the  roll  of  attornies,  signed  by  the 
ed,  because  such  words  merely  laid  lo  be  plaintiff,  is  sufficient.  So  the  book  from 
spoken  of  a  physician  are  not  actionable  the  master's  office,  containing  the  names 
without  special  dauiage  ;  and  if  they  were  of  all  tiie  attornies,  produced  by  the  officer 
so  spoken  as  to  convey  an  imputation  up-  in  whose  custody  it  is  kept,  is  good  evi- 
on  his  conduct  in  his  profession,  the  decla-  dence,  together  with  proof  that  plaintiff 
ration  ought  to  show  how  the  speaker  con-  practised  as  attorney  at  the  time  of  the 
neeted  the  imputation  with  the  profession-  words  spoken  ;  R.  v.  Crossley,  2  Esp.  R. 
a!  conduct.  See  other  cases  as  to  libels  526;  Lewis  r.  Walter,  3  B.  &.  C.  138; 
on  medical  men.  Smith  v.  Taylor,  1  N.  R.  Jones  v.  Stevens,  11  Price,  251.  And  the 
196;  Rainage  i'.  Ryan,  9  Bing.  533  ;  2  RI.  ^tamp-office  certificate,  counter-signed  by 
&  Sc.  421,  S.  C  Libel,  that  physician  is  the  master  of  K.  B.  is  sufficiont  prima  facie 
not  qualified,  and  evidence  ;  Collins  v.  evidence  of  the  party  being  an  attorney  of 
Carnegi,  1  Ad.  &  E.  695  ;  3  N.  &;  M.  703  ;  that  court ;  Sparling  v.  Ileddon,  9  Ping. 
Rose.  Ev.4  cd.  371  ;  2  Stark.  Ev.  2  ed.  218.  11.  Where  the  libel  itself  admits  plain- 
It  is  essential  to  liave  a  special  induce-  tiff  was  an  attorney,  no  other  evidence 
ment  of  plaintiff' 's  profession,  and  acollo-  thereof  is  requisite,  a}ite,  549,  note  (y). 
quium,  and  statement  that  tlie  matter  was  (*')  The  plaintiff's  general  professional 
published  of  and  concerning  plaintilf "  in  character  cannot  be  put  in  issue  by  tra- 
such  profession,"  &c.  verse  of  this  allegation  ;  Jones  c.  Stevens, 

(/)   What  matter  is  actionnble  as  a  libel  II   Price,  235. 
or  slander  of  an   attorney,  see  Day  r.  Bul- 
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defendant:  and  whereas  tlie  word  pettifogger  means,  and  was  and  is  in- 
tended by  the  defendant  to  mean  an  attorney  guilty  of  low  and  dishonor- 
able, and  disgraceful  practice  as  such  attorney  ;  Yet  the  defendant,  well 
knowing  the  premises,  but  contriving,  and  maliciously,  and  wicked- 
ly intending  to  injure  the  plaintift'  in  his  good  name,  fame,  and  credit, 
and  to  bring  him  into  public  scandal,  infamy,  and  disgrace,  and  to  hold 
him  up  to  public  contumely,  scorn,  and  ridicule,  and  to  cause  it  to  be 
suspected  and  believed  by  his  neiglibors  and  subjects  that  he,  the  plaintiff", 
was  a.  person  of  bad  character,  and  carried  on  his  said  business  disrepu- 
tably, and  had  knowingly  commenced  the  said  action  upon  insufficient 
ground  and  without  adequate  cause,  and  that  he  had  undertaken  to  con- 
duct the  same  as  such  attorney  as  aforesaid  from  unAvorthy  and  improper 
motives  and  not  in  the  regular  and  usual  way  of  his  business  as  such  at- 
torney, and  to  vex,  harass,  oppress,  and  impoverish,  and  wholly  ruin  the 
plaintiff,  heretofore,  to  wit,  on  [^c]  falsely,  wickedly,  and  maliciously 
did  compose  and  i)ublish,  and  cause  and  procure  to  be  composed  and 
published  of  and  concerning  the  plaintiff",  and  of  and  concerning  his  con- 
duct as  such  attorney,  respecting  the  said  action,  a  certain  false,  scanda- 
lous, malicious,  and  defamatory  libel,  containing  the  false,  scandalous, 
malicious,  and  defamatory  matter  following  of  and  concerning  the  plain- 
tiflf  and  his  conduct  in  the  premises,  that  is  to  say,  [<^c.]  meaning  and 
intending  thereby  that  the  plaintiff  had  commenced  the  said  action  in 
manner  aforesaid,  and  had  knowingly  undertaken  the  same  from  unwor- 
thy and  improper  motives  and  not  in  the  regular  and  usual  way  of  his 
business  as  such  attorney,  and  that  he  carried  on  his  said  business  as  an 
attorney  in  a  low  and  pettifogging  manner.  By  means  of  the  commit- 
ting of  which  said  grievances  by  the  defendant  as  aforesaid,  the  plaintiff 
hath  been  and  is  greatly  injured  in  his  said  good  name,  fiime,  and  credit 
as  such  attorney  and  otherwise,  and  brought  into  public  scandal,  infamy, 
disgrace,  contempt,  and  ridicule,  and  by  reason  of  the  committing  of  the 
said  gi'ievances  by  the  defendant  as  aforesaid,  divers  persons  have  from 
thence  wholly  refused  and  still  do  refuse  to  have  any  transaction,  ac- 
quaintance, or  discourse  with  the  plaintiff'  as  they  were  before  used  and 
accustomed  to  have,  and  otherwise  would  have  had ;  and  the  plaintiff" 
hath  been  and  is  by  means  of  the  premises  greatly  injured  in  his  said 
profession  and  business,  and  otherwise. 


j- Other  Forms  of  Libels  on  Professional  Men. 

[Form  for  a  libel  upon  a  Proctor,  charging  him  with  extortion  ;  Clark- 
son  V.  Lawson,  6  Bing.  266. 

Form  for  a   libel,  on    plaintift"  as   an  Attorney   and    Vc^try-CIcrh  of  a 
parish  ;  May  v.  Brown,  3  B.  &  C.  113. 

On  Physicians ;  see  cases,  cited  ante-,  551,  note  (e).] 
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6.  For  a  Libel  on  the  Plaintiff  in  his  Trade  or  Occupation,  {k) 

[Sec  general  Form  for  Slander,  post,  558,  iForm  5.] 


For  a  Libel  on  a  Railway   Company.  (Z) 

Foi-  that  whereas  the  said  company,  before  and  at  the  times  of  the 
committing-  of  the  grievances  by  the  said  defendant  as  hereinafter  men- 
tioned, were  and  still  are  a  comjiany,  incorporated  by  the  name  and  style 
aforesaid,  and  acting  under  and  by  virtue  of  the   provisions  of  a  certain 

act  of  parliament  made  and  passed   in  the year  of  the   reign  of  his 

late  majesty  Ring  William  the  Fourth,  intituled  "  An  Act,"  [4"C.]  for  the 
purpose  of  carrying  into  effect  a  certain  undertaking,  to  wit,  the  making 

such  railway  from aforesaid   to aforesaid,  for  the   carriage  of 

passengers,  goods,  chattels,  and  merchandize  on  the  said  railway  for  hire 
and  reward  to  the  said  company,  and  for  divers  other  useful  and  laudable 
purposes  ;  and  the  making  the  said  railway,  with  all  proper  and  neces- 
sary works  and  conveniences  connected  therewith,  was  and  is  calculated 
to  be  and  produce  a  great  public  good,  by  opening  a  cheap  and  expedi- 
tious communication    between  the   metropolis,  the    port  of  London,  and 

the  town  and  neighborhood  of ,  and  was  and  is  likely  and  calculated 

to  facilitate  the  means  of  transit  and  traffic  for  passengers,  goods,  and 
chattels,  and  merchandize,  between  the  metropolis  and  the  southern  and 
western  parts  of  England,  and  between  the  metrojDolis  and respec- 
tively, and  the  adjacent  districts  and  the  several  intermediate  towns  and 
places.  And  whereas  the  said  undertaking  originated  with  and  twas  set 
on  foot  and  pr&moted  by  various  persons  having  an  interest  in  the  im- 
provement and  advancement  of  the  said  town  of  ,  and  the  neighbor- 
hood thereof,  and  in  the  property  in  the  said  toAvn  and  the  neighborhood 
thereof,  and  in  the  districts  and  places  upon  and  near  to  the  line  of  the 
said  intended  railway  ;  and  very  many  of  the  said  persons  with  whom 
the  said  undertaking  originated  were  resident  in  the  said  town  and  in  the 
neighborhood  thereof,  and  upon  and  near  to  the  line  of  the  said  intended 
railway  ;    and   the  said   undertaking  was   conceived  and  set  on   foot   and 

(Ji)  The  general    rule   is,  tliat  any  libel  trade  may  join  for  a  libel  upon  or  slander 

or  words  spoken  of  a   tradesman  or   party  of  them   in  their  business;  Cook   and  an- 

seeking    a    livelihood    by    an    occupation,  other  v.  Batchellor,  3  B.  &  P.  150. 
(though  not  a  trader,  subject  to  the   bank-  (/)  This  form  was  settled  in  consultation 

rupt   law  ;  Whittington  v.    Gladwin,  5   13.  with  counsel.     The  libel  charged   that  the 

&    C.    180;  7   D.   &    R.   649;)  and    im-  undertaking  originated  with  gamblers,  and 

puting  to  him  insolvency,  want  of  capaci-  was  a    delusion  and  bubble,  and    attacked 

ty,  or  dishonesty  in   his  calling,  and  calcu-  the   company,   and    contained    many   mis- 

lated  to    prejudice  him  therein,  is  actiona-  statements  upon    the   points  to   which  the 

ble    without    special    damage  ;     Bao.    Ab.  inducement  bears   reference.     It   was   not 

Slander,  B.  4  ;  ,^tark.  SI.  2d  ed.  ;    Selvv.  N.  considered  essential    to  make  all  the  slate- 

P.  tit.  Slander;  Figginsr.  Cogswell, 2  M.  &  ments  contained    in  the  inducement;  but 

Sel.  369  ;  Saville  ?;.  Sweeny,  4   B.  &  Ad.  under    the    particular   circumstances,    and 

514.       Charge    of     immorality    against    a  with    reference  to   the    eifect   at   the  trial, 

tradesman,  sw^ra,  551,  n.  (e).     Partners  in  such  statements  were  deemed  judicious. 
[t554] 


CASE— DECLARATIONS  IN  :— LIBEL  AND  SLANDEU.    5.54 

promoted  for  tl)c  fair  and  bond  fulc  purpose  of  making  a  superior  com- 
munication by  means  of  the  said    railway    from  London  to ,  and  for 

other  legitimate,  reasonable,  and  useful  purposes  in  connection  therewith  ; 
and  such  objects  have  always  been  pursued  by  the  said  company,  and 
arc  still  pursued,  with  industry,  zeal,  and  integrity,  as  the  said  defendant 
well  knew  ;  and  whereas  by  the  said  act  of  parliament,  the  said  company 

Avere  empowered   to  raise   a  sum  not   exceeding  £ ,  for  making  and 

maintaining  the  said  railway  and  other  works,  by  the  said  act  authorized, 
and  for  the  general  purposes  of  the  said  act ;  and  it  was  and  is  provided 

in  and  by  the  said  act,  that  such  capital  should  be  divided  into shares 

of  £ each  ;  and  whereas,  before  and   at  the  time   of  ihe  committing 

by  the  defendant  of  the  grievances  hereinafter  mentioned,  the  existing 
traffic  upon  the  line  of  road  over  and  along  which  the  said  railway  was 
b)^  the  said  act  to  pass,  including  coach  parcels   and  merchandize,  Avould 

produce  a    much   larger    sum   than   £ per   centum   on  £ ;  and 

whereas,  before  the  committing  by  the  defendant  of  the  grievances  here- 
inafter mentioned,  the  said  company  had  applied  to  parliament  for  the 
purpose,  amongst  other  things,  of  obtaining  the  power  to  raise,  by  shares, 

a  further  sum,  being   much   less   than  £ ,  to  wit,  £ as  a  further 

and  additional    capital,   to  be   divided  into  shares,  of  & each; 

and  a  certain  bill  had  been  and  was  brought  into  and  was  and  is  pending 
in  parliament  for  that  purpose,  and  such  bill  never  contained  any  provis- 
ion, nor  was  it  ever  contemplated  or  intended  that  such  new  shares  should 
take  precedence  of  any  dividends ;  and  whereas  before  and  at  the  time  of 
the  committing  by  the  defendant  of  the  grievances  hereinafter-mentioned, 
the  plan  contemplated  by  the  said  company  for  disposing  of  the  said  shares, 
was  to  give  to  the  holders  of  annual  shares  in  the  said  company  the  option 
of  taking  the  said  new  shares  in  rateable  proportion  to  the  shares  of  which 

the  said  holders  were  on  a  certain  day,  to  wit,  the day  of  a.  d. 

,  the  registered  proprietors  in   the   said  company ;  and   in  case   the 

whole  number  of  the  said  new  shares  should  not  be  taken  as  aforesaid, 
then  to  offer  the  remainder  to  such  registered  proprietors  of  original 
shares  as  were  disposed  to  take  more  than  their  rateable  proportion  ;  and  if 
any  of  the  said  new  shares  should  then  remain,  to  offer  such  remainder  to 
the  public ;  and  whereas  before  the  committing  by  the  defendant  of  the 
grievances  hereinafter-mentioned,  the  said  plan  was  adopted  at  a  general 
fmeeting  of  the  said  company,  and  the  details  of  the  said  plan  were  and 

had  been  published^in  a  certain  public  newspaper,  called  the  " ;"  Yet 

the  defendant,  well  knowing  the  several  premises,  but  contriving,  and 
wickedly  and  maliciously  intending  to  impede  the  said  undertaking  and 
injure  the  said  company,  and  to  bring  the  said  company  into  public  dis- 
grace and  contempt,  and  to  depreciate  the  value  of  the  property  of  the 
said  company,  and  of  the  shares  therein,  and  to  impoverish  and  ruin  the 

said   company,  heretofore,   to   wit,  on  the  day  of ,  a.   d.  , 

falsely,  wickedly,  and  maliciously,  did  publish,  and  cause  to  be  published, 

[tooo] 
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in  a  certain  newspaper,    called  the  " ,"  a  certain   false,  scandalous, 

malicious,  and  defamatory  libel  of  and  concerning  the  said  company,  and 
the  said  undertaking,  and  of  and  concerning  the  said  application  to  par- 
liament, and  the  said  bill  so  brought  into  parliament  in  reference  to  such 
additional  capital,  and  of  and  concerning  the  said  several  matters  and 
premises,  containing  the  false,  scandalous,  malicious,  and  libellous  mat- 
ters following  of  and  concerning  the  said  company  and  the  said  under- 
taking, and  of  and  concerning  the  said  application  to  parliament  and  the 
said  bill  so  brought  into  parliament,  in  reference  to  such  additional  capi- 
tal, and  of  and  concerning  the  said  several  matters  and  premises,  that  is 
to  say  [here  set  out  libel,]  by  means  of  the  committing  of  which  said 
grievances  by  the  defendant  as  aforesaid,  the  said  company  have  been 
and  are  greatly  injured  and  brought  into  public  disgrace  and  contempt, 
and  the  value  of  the  property  of  the  said  company,  and  of  the  shares 
therein,  was  and  is  much  depreciated  ;  and  the  said  company  have  been 
and  are  otherwise  greatly  damnified  ;  To  the  damage  of  the  said  compa- 
ny of  £ ,  and  therefore  they  bring  their  suit,  &c. 


Other  Forms  for  Libels  on  Parties  in  their  Business,  Trade,  Occu- 
pation, &fC. 

•  [Form  for  a  libel  upon  a  hanhing  firm,  charging  they  had  stopped  pay- 
ment ;  Forster  v.  Lawson,  3  Bing.  452  ;  Bromage  v.  Prosser,  4  B.  &  C. 
247. 

Form  for  a  libel  upon  plaintiff  as  a  stage  coach  proprietor ;  Clement  v. 
Chivis,  9  B.  &  C.  172. 

Form  for  a  libel,  charging  that  a  commercial  firm  were  a  swindling  con- 
cern ;  Clarke  v.  Taylor,  2  Bing.  N.  C.  654. 

Form  against  a  society  for  the  protection  of  trade  for  publishing  the 
plaintiff' 's  name  in  a  list  of  persons  who  were  deemed  swindlers  in  trade 
by  the  society  ;  Goldstein  v.  Foss,  in,  error,  4  Bing.  489  ;  Humphreys 
y.  Miller,  4  C.  &  P.  7. 

Form  for  a  libel  on  plaintiff"  as  surveyor,  &c.  to  a  company ;  Ruther- 
ford V.  Evans,  6  Bing.  4.5L 

Form  for  a  libel  on  plaintiff"  as  a  civil  engineer,  whereby  he  lost  his 
election  to  the  office  of  engineer  to  certain  commissioners  ;  Brooks  v. 
Blanchard,  1  C.  &  M.  779. 

tForm  for  a  libel  on  plaintiff"  as  the  vendor  of  a  medicine ;  Morrison  v. 
Harmer,  3  Bing.  N.  C.  759. 

Form  by  a  servant  against  his  late  master,  for  a  libel,  whereby  plaintiff" 
lost  a  situation ;  Pattison  v.  Jones,  8  B.  &  C.  578. 

Form  for  a  libel  on  plaintiff"  as  a  cook ;  Prudhomme  v.  Fraser,  1  M. 
&  Rob.  435  ;  2  Ad.  &  E.  645 ;  1  Harr.  &  W.  5,  S.  C] 
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[7.  For  a  Libel  on  Plaintiffs  Title  to  an  Estate,  j>ost,  562.J 


2(Jly.  SLANDER. 


1.  General  Form  of  a  Declaration  for  Verbal  Slander,  directly 
charging  an  Indictable  Offence,  and  not  requiring  Explanation  by 
Inducement,  (rn) 

For  that  whereas  tlie  plaiiitiit,  before  and  at  the  time  of  the  commit- 
ting by  the  defendant  of  the  several  grievances  hereinafter  mentioned, 
was  a  person  of  good  name,  credit,  and  reputation,  and  deservedly  en- 
joyed the  esteem  and  good  opinion  of  divers  persons  ;  {n)  yet  the  de- 
fendant, well-knowing  the  premises,  but  contriving,  and  wickedly  and 
maliciously  (o)  intending  to  injure  the  plaintift'  and-to  bring  him  into  pub- 
lic scandal  and  disgrace,  heretofore,  to  wit,  on  [t^c]  in  a  certain  dis- 
course which  the  defendant  then  had  of  and  concerning  the  i3laintift',  ( p) 
in  the  presence  and  hearing  of  divers  persons,  [q)  then  in  the  presence 
and  hearing  of  those  persons,  falsely  (?•)  and  maliciously  spoke  and  pub- 
lished of  and  concerning  the  plaintiff  (s)  the  false,  scandalous  malicious, 
and  defamatory  words  following,   that  is  to   say,  {t)  *'  ^c,"  (meaning  the 


(m)  See  anie,  549,  note  ()/).  See  Forms, 
&c.  2  Chit.  PI.  5th  edit.  633,  6th  edit.  435. 
In  general  verbal  defamation  is  not  action- 
able, unless  it  impute  a  felony,  misde- 
meanor, or  offence  punishable  at  law  by 
indictment,  &.c. ;  a  verbal  charge  of  mere 
immorality  or  dishonesty  (not  indictable) 
is  not  actionable,  ayite,  550,  n.  (rf)  ;  unless 
there  be  special  damage  ;  -post,  !361,  note 
(6).  The  word  "  thief,"  or  a  charge  that 
plaintiff  "  ro66c(Z  A.  B."  or  "committed 
an  offence  for  which  he  could  be  trans- 
ported," are  j!7rJ7«a/acic  actionable  of  them- 
selves without  introductory  explanation, 
or  innuendo,  or  proof  to  show  that  felony 
was  really  meant;  ante,  548,  note  {t)  :  and 
if  defendant  intended  no  such  imputation, 
he  must  prove  it.  The  Court  and  jury 
will  interpret  the  words  according  to  their 
popular  meaning  ;  Woolnoth  v.  Meadows, 
5  East,  463;  2  Smith  R.  28;  Penfold  r. 
Westcote,  2  N.  R.  335.  But  the  charge 
that  plaintiff  was  forsioorn,  requires  aver- 
ment that  plaintiff  had  been  a  witness  in 
a  suit,  «&c.  and  an  innuendo  that  the  de- 
fendant meant  to  charge  ■perjury ;  Holt  v. 
Scholefield,6  T.  R.  691  ;  Hall  v.  Wecden, 
8  D.  &  R.  140.  "  I  will  take  him  to  Bow 
Street  on  a  charge  of  forgery"  is  not  per  se 
actionable ;  Harrison  f .  King,  7  Taunt. 
431  ;  4  Price,  46.  As  to  costs,  ante,  545, 
note  (k) 
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(7^)  As  to  this  general  inducement,  see 
a?ite,  545,  note  («'). 

(o)  See  a7ite,  545,  note  (o). 

(p)  As  to  the  colloquium,  &c.  see  ajite, 
546,  note  (r). 

(q)  Allegation  "in  the  presence,  &c.  of 
A.  B.  and  others."  Proof  that  the  words 
were  uttered  before  others,  but  not  A.  B., 
variance  not  material;  Bull.  N.  P.  6; 
Rose.  4th  ed.  372. 

(r)   See  ante,  545,  note  (m). 

(s)  See  ante,  546,  note  (r). 

(t)  We  have  seen  that  the  very  words 
must  be  set  out  verbatim,  ante,  546,  n.  (s). 
Slanderous  words  charged  as  addressed  to 
the  plaintiff  in  the  second  person,  are  not 
supported  by  evidence  of  words  spoken  of 
him  (though  present)  in  the  third  person  ; 
Stannard  v.  Harper,  5  M.  &  R.  295,  and 
vice  versa  ;  Rex  v.  Berry,  4  T.  R.  217.  If 
words  be  uttered  as  the  words  of  another, 
or  as  a  rumor,  but  be  described  as  defend- 
ant's words,  expressing  his  own  senti- 
ments, this  is  a  variance  ;  M'Pherson  v. 
Daniels,  10  B.  &  C.  274  ;  Bell  r.  Bvrne. 
13  East,  554. 

"  She  is  a  thief  and  ought  to  have  been 
transported,"  instead  of,  "  She  is  a  bad  one 
and  ought,"  «&c.  held  a  fatal  variance; 
Hancock  v.  Winter,  2  Marsh.  R.  502;  7 
Taunt.  205.  "  She  takes  snuff,"  instead 
of  ^^  I  believe  she  takes  snuff,"  held  fatal; 
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plaintiff",)  (m)  [^setting  out  the  iivords.']  [Second  count,  (x)  And  afterwards, 
to  wit,  oia  [4*^-]  i"  ^  certain  other  discourse  which  the  defendant  then 
had  in  the  presence  and  hearing  of  divers  other  persons  of  and  concern- 
ing the  plaintiff,  the  defendant,  further  conti'iving  and  intending  as  afore- 
said, then,  in  the  presence  and  hearing  of  those  persons,  falsely  and  ma- 
liciously spoke  and  published  of  and  concerning  the  plaintiff',  (y)  other 
the  false,  [^^c  us  before^  ;  By  means  [($-c.  state  general  damage  as  in  Form 
1,  ante,  548;  see  id.  note  (x).  If  the  plaintiff  claim  damages  for  a  special 
injury,  state  such  injury ;  see  post,  561,  Form  6,  and  note,  id.W 


2,  Form,  for  Slanderous  Words  not  directly  accusing  the  Plaintiff 
of  an  Offence,  and  requiring  the  aid  of  a  Special  Inducement. {z^ 

For  that  whereas  the  plaintiff,  before  and  at  the  time  of  the  committing 
by  the  defendant  of  the  several  grievances  hereinafter  mentioned,  was  a 
person  of  good  name,  credit,  and  reputation,  and  deservedly  enjoyed  the 
esteem  and  good  opinion  of  divers  persons.  And  whereas,  [^licre  state  the 
special  or  extrinsic  matter  in  reference  to  which  the  icords  were  spoken,  and 
tvhich  require  the  assistance  of  such  statement  to  render  them  actionable,  or  to 
apply  their  meaning  to  a  particular  point;  see  ante,  549,  note(y) ;  and 
many  forms  in  the  cases  referred  to  there;  see  Form  2,  ante,  549,  and 
Forms,  2  Chit.  PI.  G  ed.  435,  438.  Form  for  an  indirect  charge  of  Perju- 
ry, id.;  and  Angle  v.  Alexander,  7  Bing.  119,  4  ilf.  iSj-  P.  870,  8.  C. 
Form  of  Inducement,  where  the  charge  loas  that  plaintiff  set  fire  to  his  own 
house;  Sweetapple  v.  Jesse,  5  B.  <$^  Ad.  27;  2  iV  <^'  M.  36,  S.  C. ; 
West  V.  Smith,  4  Dowl.  P.  C.  703  ;  ante,  549,  note  (?/).]  Yet  the  defen- 
dant, \  Sj-c.  proceed  as  in  preceding  form,  taking  care  to  charge  not  only  that 
the  discourse  fwas  had  and  the  toords  loere  spoken,  "  of  and  concerning  the 
plaintiff","  hut  also,  "  and  of  and  concerning  the   said ,"  or,  "  and  of 

Cook  V.  Stokes,  1  Mo.  &  Rob.  237.     "  This  261  ;  12  Moor.  492,  S.  C.     Words  spoken 

is  my  umbrella,  and  he   stole   it,"    instead  in  a  foreign  language,  or  in  AVelsh,  should 

of  "  It  is  my  <fec."  held  fatal  ;  Warlters  r.  be  set  out  in  sucii  language,  adding,  "  thai 

Mace,  2B.  &  Al.  756;  see  Cookr.  Stokes,  the  words  signified  and   meant,  and    were 

1  M.  &  Rob.  237.     Many   of  these  errors  understood    to    mean,    as    follows,  in    the 

would   now   probably    be  amended  at  the  English   language,  that  is   to    say,"    &c.  ; 

trial.     "You  stole  one   of  my   sheep,"  in-  see    ante,    547,  note  (s).       ^Vords    spoken 

stead  of  "  You  stole  my  sheep   and   killed  ironically,  or  by    way  of  question,   should 

it;"  Robinson  t-.  VVallis,  2  Stark.   R.  194  ;  be   so  "described  ;   1    Chit.   PI.  6    ed.  405; 

and  "  I  will    do  my  best  to  transport  him.  Forms,  2  irf.  450  ;   Barnes   v.   Holloway,  8 

as  he  has  been  working  for  me  some  time,  T.  R.  150  :   Bromage  r.  Prosser,  4  B.  &  C. 

and  has  been    robbing  me  all   the   while,"  247. 

instead  of  "  he  has  been    working  for   me  (u)   As  to  the   innuendo,   see   ante,  547, 

some  time,  and   has  been    continually  rob-  note  (t). 

bing  mo  ;"  Dancaster  r.   Hewson,  2  M.   &  (r)   See  anie,  548,  note  (wj.     Words  spo- 

R.    176;     held      not     material     variances,  ken  at  different  times  may  be  given  in  evi- 

"  Ware  Hawk,  you  must  take  care  of  your-  dence   on  one  count;  Charlter  v.    Barret, 

self  there,  mind  what  you  are  about,"  but  Peake,  R.  22. 

the    words   were,    "Ware    Hawk     there;  (?/)   If  there    be    a    special    inducement, 

mind  what  you  are  about  ;"  held   no  vari-  say,  "  and   of  and    concerning    the    said," 

ance,  though    plaintitf  did   not   prove   the  &c. ;  see  545,  note  (r). 

latter  part  of  the  sentence  laid  in  the  dec-  (z)  Jlnte,  54'.),  note  (//). 
laration ;    Orpwood    v.    Bankes,   4    Bing. 
[1558] 
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and  concerning  the  several  matters  and  premises  aforesaid"  ;  sec  ante, 
549,  note  {y),  and  Form  2,  ante,  549;  and  then  add  an  innuendo,  giving 
the  particular  meaning  as  in  that  form.]  By  means,  [^c.  as  in  Form  1,  an- 
te, 548. 


3.  For  Slander  of  the  Plaintiff  in  his  Office. 

[See  Forms,  <fec.  a7ite,  551,  Form  4.     Slander  of  a  Magistrate,  2Cliit. 
PI.  6  ed.  440;  3  Burn,  J.  tit.  ''Justice,''  &c.] 


4.  For  Slander  of  the  Plaintiff  in  his  Profession. 

[See  the  Forms,  ante,  551  to  553,  and  notes.] 
For  that  whereas,  [state  plaintiff's  general  good  character  as  in  Form  1, 
ante,  556 ;  ]  and  whereas  before  and  at  the  time  of  the  committing  of  the 
'  several  grievances  by  the  defendant  hereinafter  mentioned,  the  plaintiff 
was,  and  still  is,  an  attorney,  [or  "  physician,"  Sfc.  as  the  case  may  he,] 
and  hath  always  exercised  and  carried  on  the  said  profession  and  busi- 
ness with  honesty,  integrity,  [sTiill,]  credit,  and  reputation,  \using  such 
words  as  are  applicable,  in  reference  to  the  nature  of  the  calumny,]  to  the 
comfortable  support  of  himself  and  his  family,  and  the  increase  of  his 
riches.  [And  whereas,  stating  any  special  matter  necessary  to  explain  or 
give  effect  to  the  slanderous  ivords  ;  sec  Form  2,  ante,  549 ;]  Yet  the  defen- 
dant, [proceed  as  in  Form  1,  ante,  556,  to  the  end  of  the  statement  of  the 
tvords,  taking  care  to  state  that  the  discourse  was  had,  and  the  ivords  were 
spoken  "  of  and  concernirig  the  plaintiff,''''  "  and  of  and  concerning  him  in 
relation  to  his  said  profession  and  business  ;"  and  if  there  be  a  special  in- 
ducement of  particular  matter,   add,   "and   of  and    concerning   the    said 

'"  *-S'^-]     By  means  \_S^c.  proceed  and  concludeas  inlPoviw^,  ante, k»S2; 

stating  special  damage,  if  any  ;  see  Form  5,  post,  561. 


5.  For  Slanderous  Words  of  the  Plaintiff  in  his  Trade  or 
Occupation. [a) 

[Form  imputing  dishonesty.] 
For  that  whereas  the  plaintiff,  [state  the  general  good  character  as  in 
Form  1,  ante,  556.]     And  whereas  before  and  at  the  time   of  the   com- 
mitting by   the    defendant   of  the  grievances  herinafter  mentioned,   the 

plaintiff  was  a ;  and  hath  always  used  and  exercised   the  said   trade 

and  business,  and  conducted  himself  therein  with  integrity  and  fairness 
of  dealing.  And  whereas,  [state  amy  extrinsic  facts,  if  any,  necessary  to  be 
shown  in  order  to  explain  the  words ;  see  ante,  549  and  557.]     Yet  the  de- 

(fl.)  See  Forms  and  law,  ante,  553  to  566  ;  563,  note  {k). 
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fenclant,  well  knowing,  [<^c.  j^^occcd  and  conclude  as  in  last  form,  stating 
"  trade  and  business,"  f  instead  of  '■^profession  ;"  a7id  talcing  care  to  lay  the 
colloquium,  S^c.  "of  and  concerning  the  plaintiff  and  of  concerning  him 
in  his  said  trade  and  business" ;  and  if  there  he  a  special  inducement,  ad- 
ding, "  and  of  and  concerning,"  [^c] 


6.  By  a  Tradesman,  for  Words  imputing  that  he  would  he  in  the 
Gazette  shortly ;  the  Words  not  expressly  naming  him,  and  there 
being  special  damage. 

For  that  whereas  the  plaintiff,  before  and  at  the  time  of  the  committing 
by  the  defendant  of  the  several  grievances  hereinafter  mentioned,  used, 
exercised,  and  followed,  and  still  doth  use,  exercise  and  carry  on  the 
trade  and  business  of  a  [linen-draper,]  and  hath  always  conducted  the 
same  with  great  punctuality  of  dealing,  well  and  faithfully  observing  and 
keeping  his  engagements  and  paying  his  debts;  and  the  plaintiff  was  not, 
before  or  at  the  time  of  the  speaking  and  publishing  of  the  several  false, 
scandalous,  and  maUcious  words  hereinafter  mentioned,  nor  at  any  time 
since,  in  embarrassed  or  insolvent  circumstances,  or  a  bankrupt,  or  like- 
ly to  become  bankrupt ;  and  by  reason  of  the  premises,  the  plaintiff,  un- 
til the  speaking  of  such  slanderous  words,  was  deservedly  held  in  great 
credit  and  esteem  by  his  neighbors  and  others,  and  particularly  by  those 
with  whom  he  had  had  any  dealings  in  his  said  trade  and  business,  and 
enjoyed  great  reputation  therein,  whereby  the  plaintiff  daily  acquired 
divers  great  gains  and  emoluments  in  his  said  trade  and  business,  to  the 
support  and  maintenance  of  himself  and  his  family,  and  the  great  increase 
of  his  fortune.  [And  whereas  the  plaintiff,  before  and  at  the  time  of  the 
speaking  and  publishing  of  the  slanderous  words  hereinafter  mentioned 
by  the  defendant,  resided  and  carried  on  his  said  trade  and  business  in  a 
certain  road,  to  wit,  "  B Road,  in  the  parish  of  C ,  in  the  coun- 
ty of  S ."  (6)].     Yet  the  defendant,  well  knowing  the  premises,  but 

contriving,  and  wrongfully  and  maliciously  intending,  to  injure  and  de- 
stroy the  good  name  and  reputation  of  the  plaintiff  in  his  said  trade  and 
business,  and  to  cause  him  to  be  regarded  as  a  person  of  no  credit,  worth, 
or  substance,  and  in  insolvent  circumstances,  and  to  have  become  bank- 
rupt, and  thereby  to  injure  and  prejudice  him  in  his  said  trade  and  busi- 
ness, during  the  time  the  plaintiff  so  resided   in  the  said  place,   so  called 

B Road,  and  carried  on  his  trade  and  business  there  as  aforesaid,  to 

wit,  on  [4'^-]  ill  a  certain  discourse  which  the  defendant  then  had  with 
divers  good  and  worthy  subjects  of  this  realm,  of  and  concerning  the 
plaintiff  and  his  circumstances,  and  in  relation  to  his  said  trade  and  busi- 
ness, falsely  and  maliciously  spoke  and  published  of  and  concerning  the 
plaintiff  and  his  circumstances,  and  in  relation  to  his  said  trade  and  busi- 


(b)  This  allegation  was  deemed  proper  in  the  pnriicular  case,  to  identify  the  plaintiff 
as  the  person  Jilliuled  to  by  the  defendant. 
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ness,  in  the  presence  and  hearing  of  clivers  suljjecls  of  our  lady  tlic(|iieen, 
these  false,  scandalous,  malicious,  and  defamatory  twords  fcdlowing'  (that 
is  to  say,)  "  a  linen-draper  in  the  road,  (meaning  the  plaintiff,  and  there- 

hy  meaning  B Road  aforesaid,)  will  be  in  the  Gazette,  (meaning  the 

London  Gazette,)  on  Saturday  or  Tuesday  night,"  thereby  meaning  that 
the  plaintiff  was  in  insolvent  circumstances,  and  had  become  a  bankrupt, 
[w,  "  was  about  and  likely  to  become  a  bankrupt,"  according  to  the  fact]; 
by  means  of  the  committing  of  which  said  several  grievances  by  the  de- 
fendant, the  plaintiff  hath  been  and  is  greatly  injured  and  prejudiced  in 
his  said  good  name,  credit,  and  reputation,  and  in  his  said  trade  and  busi- 
ness ;  and  divers  persons,  who  had,  before  the  speaking  of  the  said  seve- 
ral slanderous  words,  been  used  and  accustomed  to  deal,  and  divers  other 
persons  who  would  otherwise  have  dealt,  with  the  plaintiff  in  his  said 
trade  and  business,  have  since  that  time,  and  wholly  on  that  account,  re- 
spectively refused  so  to  do,  and  particularly  one  E.  F.  by  reason  of  the 
speaking  and  publishing  such  words  by  the  defendant,  then  refused,  and 
thence  hitherto  hath  refused,  to  have  any  dealings  or  transactions  with 
the  plaintiff  in  his  said  trade  and  business,  as  he  otherwise  might  and 
would  have  had  ;  and  thereby  the  plaintiff  hath  lost  and  been  deprived  of 
divers  gains  and  profits  which  would  otherwise  have  accrued  to  him  in 
his  said  trade  and  business,  and  Avas  and  is  otherwise  injured  ;  To  the 
plaintiff's  damage  of  £ ,  and  therefore  he  brings  his  suit,  «fcc.  - 


Other  Forms  for  Slander  of  Plairdiff  in  his  Business,  Trade,  or 

Occupation. 

[Form  for  words  imputing  insolvency  to  bankers;  Bromage  i\  Prosser, 
4  B.  &  C.  247  ;  Forster  v.  Lawson,  3  Bing.  452. 

Declaration  for  slander,  imputing  to  plaintiff,  a  tradesman,  that  he  had 
spread  a  report  calculated  to  injure  a  public  sale  by  another  tradesman, 
whereby  the  latter  refused  to  deal  with  the  plaintiff;  Wood  v.  Adam,  C 
Bing.  481 ;  4  M.  &  P.  208  ;  4  C.  «fe  P.  269,  S.  C. 

For  slanderous  words  spoken  of  plaintiff  as  clerk  of  a  company;  Lum- 
ley  V.  Allday,  1  C.  &  J.  301. 

For  slander  of  the  plaintiff  as  chief  mate  of  a  merchant  ship  ;  Andrews 
V.  Thornton,  8  Bing.  431  ;   1  M.  &  Sc.  670,  S.  C. 

For  a  libel  on  a  toll  collector  and  treasurer,  Sellers  v.  Tell,  4  B.  &  C. 
655. 

-  For  slanderous  words  of  a  coach  proprietor  and  seller  of  horses,  show- 
ing special  damage ;  M'Pherson  v.  Daniels,  10  B.  &  C  263. 

For  slandering  a  boarding-house  keepep;  Saville  r.  Sweeny,  4  B.  &:■ 
Ad.  514;  a  governess,  2  Chit.  PI.  6th  edit.  443  ;  5th  ed.  641  c. 

For  slander  of  a  journeyman  in  his  occupation,  whereby  his  employer 
discharged  him ;  ToAvgood  v.  Spyring,  1  C.  M.  &  R.  181. 

Slander  of  a  domestic   servant ;  2  Chit.  PI.  5th   edit.   630  c  ;  6th  edit. 
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433  ;  Rogers  v.  Clifton,  3  B.  &  P.  587 ;  Pattison  v.  Jones,  8  B.  &  C.  578; 
Child  V.  Affleck,  9  id.  403;  ante,  556.] 


f7.  For  Woi'ds  actionable  only  in  respect  of  Special  Damage,  (b), 

[The  declaration  will  be  in  the  common  form  (c)  as  cmtc,  5.56,  Form  1, 
to  the  end  of  the  statement  of  general  damage,  and  then  proceed  to  state 


(b)  Although  words  be  not  actionable 
as  imputing  to  the  plaintiff  an  offence  pun- 
ishable at  law,  or  relating  to  or  affecting 
hin)  in  his  office,  profession,  or  business, 
(see  ante,  549,  note  (?/),  553.  note  {k))  yet 
they  may  be  in  themselves  of  a  disparag- 
ing nature,  (as  "  swindler,"  rogue," 
"  adulterer,"  see  ante,  550,  note  (rf),)  and 
if  they  be  so,  (see  Kelly  v.  Partington,  5 
Ad.  &.  E.  645;  3  N.  &  M.  117;)  and  be 
false  and  malicious,  and  occasion  special 
damage,  or  a  particular  injury  to  the  party 
accused,  he  may  maintain  an  action  in  re- 
spect of  such  damage;  see  1  Stark.  SI.  2d 
ed.  190.  An  action  does  not  lie  for  slan- 
der of  title  though  conveyed  by  writing, 
unless  there  be  special  damage;  Malachy 
1-.  Soper,  3  Bing  J\.  C.  371.  Where  par- 
ticular damage  is  the  gist  of  the  action,  it 
must  be  specially  laid,  and  proved  as 
charged,  in  the  declaration,  and  no  evi- 
dence of  it  will  be  received  unless  it  be 
stated  with  particularity  and  certainty. 
And  where  this  is  not  done,  the  declara- 
tion will  be  substantially  bad,  and  the 
plaintiff  will  not  be  permitted  to  rely  upon 
the  general  or  common  statement  of  injury 
to  his  reputation  ;  see  Bui.  N.  P.  6 ;  Giere  v. 
Britton,  id.  7;  1  Saund.  243,  note  5;  2 
Stark.  Ev.  2d  ed.  465,  466.  Thus,  if  the 
injury  be  that  certain  persons  declined  to 
deal  with  the  plaintiff,  the  names  of  such 
persons  must  be  stated  in  the  declaration; 
and  tlic  loss  of  customers  not  named,  can- 
not be  proved  at  the  trial  ;  id.  ;  Hartley;;. 
Herring,  8  T.  R.  130;  Malachy  v.  Soper, 
supra.  But  where  the  statement  of  spe- 
cial damage  with  great  particularity  would, 
from  the  nature  of  the  case,  be  attended 
with  great  difficulty  and  prolixity,  and 
cannot  reasonably  be  required,  a  more  gen- 
eral allegation  is  allowed.  Thus  where 
the  declaration  in  an  action  for  slander, 
imputing  incontinence  to  the  plaintiff, 
stated  that  he  was  preacher  to  a  dissent- 
ing congregation  in  a  certain  chapel,  and 
derived  considerable  profit  from  his  preach- 
ing, and  by  reason  of  the  slander  "  the 
said  persons  frequenting  his  chapel  had 
refused  to  permit  him  to  preach  there,  and 
had  discontinued  giving  him  the  gains 
which  they  usually  had  and  otherwise 
would  have  given,"  it  was  held  sufficient 
without  saying  who  those  persons  were; 
Hartley  v.  Herring,  8  T.  R.  130.     Where 
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the  declaration  stated  that  in  consequence 
of  the  libel,  the  plaintiff  lost  the  profits  of 
certain  performances  at  the  theatre,  it  was 
held  that  the  box-keeper  might  be  asked 
whether  the  receipts  of  the  house  had  not 
diminished,  but  not  whether  particular 
persons  had  not  in  consequence  given  up 
their  boxes  ;  Ashley  v.  Harrison,  1  Esp. 
48.  Special  damage  cannot  be  traversed 
by  the  plea  where  it  is  not  the  gravamen 
of  the  action  ;  Smith  v.  Thomas,  2  Bing. 
N.  C.372;  1  Hodges,  355,  S.  C.  It  must 
be  the  direct  or  immediate  consequence  of 
the  defendant's  act,  and,  it  seems,  arise 
loholiy  therefrom.  Where  the  plaintiff's 
master  discharged  him  partly  in  conse- 
quence of  the  defendant's  scandal,  and 
partly  on  account  of  his  having  been  dis- 
missed by  a  former  master,  it  seems  the 
action  does  not  lie  ;  2  Stark.  Ev.  2d  ed. 
466.  An  allegation  that  by  reason  of  the 
words  one  D.  refused  to  trust  the  plaintiff, 
is  not  supported  by  evidence  that  defend- 
ant spoke  the  words  to  E.,  who  repeated 
them  to  D.  as  the  defendant's  words ; 
Ward?;.  Weeks,  7  Bing.  211;  4  M.  ife  P. 
796.  An  averment  that  "  by  reason  of  the 
premises,  persons  who  would  otherwise 
have  retained  and  employed  the  plaintiff, 
declined  to  do  so,"  is  not  proved  by  show- 
ing that  other  persons  would  have  recom- 
mended the  plaintiff,  and  that  the  persons 
named  in  the  declaration  would  have  em- 
ployed plaintiff  on  such  recommendation; 
Sterry  v.  Foreman,  2  C.  &  P.  592.  The 
declaration  should  have  laid  the  loss  of 
the  recommendation  also.  It  is  not  essen- 
tial in  these  cases  that  the  party  refusing  to 
deal  with  or  trust  the  plaintiff",  or  dismiss- 
ing him,  in  consequence  of  the  slander, 
should  believe  that  it  is  true;  Knight  v. 
Gibbs,  1  A.  I'fc  E.  43  ;  3  N.  &  M.  467.  It 
is  necessary  to  call  such  party,  and  not  suf- 
ficient to  prove  merely  his  declarations  as 
to  the  cause  of  his  declining  to  deal,  &c. ; 
1  Saund.  243  d,  n.  ;  Tilk  v.  Parsons,  2  C. 
&  P.  2Ul.  It  has  been  decided  that  if  the 
damage  arising  from  the  slander  be  the 
icrongful  act  of^  a  third  person,  as  his  dis- 
missal of  the  plaintiff  before  the  expira- 
tion of  the  term  for  which  he  was  engag- 
ed, or  other  wrongful  breach  of  contract, 
«Jtc.,  such  act  is  not  a  sufficient  ground  of 
action  against  the  ulterer  of  the  slander; 
it  not  being    the  natural   and  legal  conse- 
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the  special  damage  according  to  the  fact,  which  may  he  thus  : — "  And 
also  by  reason  of  the  committing  of  the  said  grievances  by  the  defendant, 
certain    persons,   tto  wit,  E.  F.,    G.  H.,  [&c.  who   had  theretofore    deah 

and  had  transactions    with  the  plaintiff  in  his  trade  or  business  of  a , 

by  him  then  and  thence  hitherto  carried  on]  ;  afterwards,  to  wit,  on  tlic 
day  and  year  aforesaid  respectively  declined  and  refused,  and  have  thence 
hitherto  respectively  declined  and  refused  to -have  any  dealings  or  trans- 
actions with  the  plaintift'  in  his  [said]  trade  ajid  business,  [add,  of  [^-c] 
if  mot  mentioned  before.,^  as  they  otherwise  might  and  would  have  had  ; 
whereby  tlie  plaintiff  hath  lost  and  been  deprived  of  divers  gains  and 
profits  which  would  otherwise  have  arisen  and  accrued  to  him  in  that  be- 
half;" or   "and    also  by  reason  of  the   committing  [i^'-c],   one who 

would    otherwise  have  sold  to  the   said ceTtaiii   goods,  to   M'it,  [<S)-c.\ 

on    credit,  afterwards,    to  wit,  on  [^c]    declined    and  refused    so  to    do; 

whereby    &c.  ;"    or  "  and  also  by  reason   [4'c.],  one  wlio   otherwise 

might  and    would  have  retained  the   plaintiff  in  the   capacity  of  to 

him  the  said ,  in  his  business  of as  and  for  wages  and  reward  to 

the  plaintiff,  afterwards,  to  wit,  on  [S^'c]  declined  and  hath  thence  hither- 
to declined  so  to  do  ;  whereby  the  plaintiff  lost  and  hath  been  deprived 
of  the  wages,  reward,  and  advantages  which  would  otherwise  have  ac- 
crued to  him  ;"  or  "  and  also  by  reason  [4*^.],  one  who  had  thereto- 
fore retained  plaintiff  in  the  capacity  [^-c]  at  and  for  {iSfC.^,  afterwards,  to 
wit,  on  [iSff.]  discharged  the  plaintiff'  from  his  employ,  and  hath  thence 
hitherto  declined  to  retain  or  employ  him  therein  ;  whereby  &c."  How 
to  state  special  damage  in  regard  to  the  loss  of  recommendation,  ante, 
561,  note  (6).  Form  of  statement  in  respect  of  the  loss  of  the  benefits 
arising  from  the  hospitality  of  friends,  Moore  v.  Meagher,  1  Taunt.  40  ; 
3  Smith,  135,  (good  form.)  Other  Forms,  Hartley  v.  Herring,  8  T.  R. 
130,  and  in  cases  cited  ante,  5G1,  note  (i)-] 


8.  For  Slander  of  Title. 

[See  Forms  2  Chit.  PI.  Gth  ed.  451,  5th  ed.  641 ;  Rowe  r.  Roach,  1  M. 
&  Sel.  304  ;  Pitt  v.  Donovan,  id.  639  ;  Smith  v.  Spooner,  3  Taunt.  246 ; 
Millman  v.  Praft,  2  B.  &  C.  486 ;  3  D.  &.  R.  728 ;  Malachy  v.  Soper,  3 
Bing.  N.  C.  371.  The  law  on  this  subject  is  fully  exjilained  in  the  latter 
case,  (and  see  1  Stark.  SI.  2d  ed.  192  ;  2  Har.  Ind.  931,  tit.  "Defama- 
tion, XV.")  It  was  held  in  Malachy  v.  Soper,  that  special  damage  is  the 
gist  of  the  action,  although  the    slander  be  in   writing;  see  2  Stark.  Ev. 

quence  of  the  words  ;  Vicars  r.  Wilcocks,  tions  for  special  damage,  see  aiite,  .545, 
8  East,  1  ;  Morris  v.  Langdale,    2  B.  &,  P.     note  (h). 

284.     But    this   doctrine    seems   doubtful;  (c)   It  is  necessary  to  set  out  the  libel  or 

see  2  Stark.  Ev.  2d  ed.  4G6,  note  (g) ;  words  verbatim,  ihough  the  action  be  for 
Wewman  v.  Zachary,  Aleyn  R.  3,  and  has  matter  actionable  only  in  regard  to  special 
lately  been  doubted.     As  to  costs  in   ac-     damage;  Gutsole  r.   Mathers,  1  M.  <fc  W. 

495;  1  Tyr.  &  G.  6D4,  S.  C. 

[+562J 


562  CASE— DECLARATIONS  IN :— MALICIOUS  ARREST,  &c. 

466.  The  libel  or  very  words  themselves  must  be  set  out  verbatim  in  an 
action  for  slander  of  title ;  Gutsole  v.  Mathers,  1  M.  &  W.  495 :  1  Tyr. 
&  G.  694,  S.  C. 


tMALICIOUS  ARREST,  &c.  AND  MALICIOUS  PROSECUTION.  (fZ) 


I .  For  a  malicious  Arrest  for  a  Debt. 

For  that  whereas  the  defendant,  heretofore,  to  wit,  on  [(^c.  daie  of 
tv/'if,  but  exact  day  not  material],  not  then  having  any  reasonable  or  prob- 
able cause  of  action  whatsoever  against  the  plaintiff,  to  the  amount  \if 
there  were  no  cause  of  action  say,  "in  respect  of,"  instead  of  the  toords  "to 
the  amount"]  of  the  sum  of  money  for  which  he  caused  the  plaintiff  to 
be  arrested  as  hereinafter  mentioned,  [if  there  were  no  cause  of  action,  add, 
"  or  any  part  thereof,"]  (e)  but  contriving  and  intending  to  injure  the 
plaintiflT,  falsely  and  maliciously  (  f)  caused  to  be  issued  and  prosecuted 
oui  of  the  Court  of  [see  Form  I,  ante,  431,]  at  the  suit  of  the  defendant 


(d)  See  in  general  3  Bla.  C.  126;  Bac. 
Ab.  Action  on  the  Case,  H. ;  Com.  Dig. 
Action  upon  the  Case  for  a  Conspiracy, 
A.;  Sel.  N.  P.,  and  2  Stark.  Ev.  tit. 
"  Malicious  Arrest,"  &c. ;  Har.  Ind.  and 
Add.  tit.  "Case,  Action  of,  I.";  3  Chit. 
Gen.  Pr.  327;  2  Chit.  PI.  6th  ed.  405, 
notes.  In  order  to  maintain  an  action 
for  an  unfounded  arrest,  the  plaintiff 
must  show,  1.  The  ahsence  of  probable 
cause  or  reason  for  such  arrest ;  2.  Malice 
in  instituting  the  former  aetion  ;  3.  The 
former  suit,  and  arrest  or  imprisonment 
therein  by  the  defendant,  and  4.  That 
the  former  suit  has  been  determined  in 
plaintiff's  favor,  iVZ. :  that  is,  he  must  prove 
such  of  these  matters  as  are  put  in  issue  by 
the  defendant's  pleas,  see  post,  Pleas,  "  Ma- 
licious Arrest."  The  action  must  be  in  case, 
and  must  shovsr  all  these  essential  ingre- 
dients. Whether  or  not  there  was  "  proba- 
ble and  reasonable  cause"  for  an  action 
or  prosecution  is  a  mixed  question  of  fact 
and  law  :  the  jury  have  to  find  the  facts 
attending  and  giving  a  character  to  the 
prosecution  in  reference  to  the  proposition, 
and  the  judge  has  to  decide  the  question  of 
law,  whether  or  not  the  circumstances, 
when  found  or  undisputed,  afforded  proba- 
ble cause  ;  see  Blachford  v.  Dod,  2  B.  & 
Ad.  179;  Venafra  v.  Johnson,  10  Bing. 
301 ;  3  M.  &  Sc.  847,  S.  C. ;  Rose.  4th 
ed.  384,385,  388,  389;  2  Stark.  Ev.  2d 
ed.  492.  See  Macdonald  v.  Rooke,  2 
Bing.  N.  C.  2J7;  2  Scott,  359;  1  Hodg. 
314,  where  under  a  state  of  facts,  the 
judge  was  held  warranted  in  leaving  the 
question  to  the  jury  ;  and  see  Venafra  v. 
Johnson.     It  is  incumbent  on  the  plaintiff 
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to  adduce  some  evidence,  though  slight, 
and  prima  facie  testimony  will  suffice,  of 
the  want  of  probable  cause  for  the  action 
or  prosecution;  but  proof  of  the  most 
express  malice  will  not  per  se  establish  the 
absence  of  reasonable  cause  for  the  pro- 
ceeding ;  Taylor  v.  Willans,  2  B.  «fc  Ad. 
857;  Johnstone  t'.  Sutton.  1  T.  R.  545; 
Turner  v.  Turner,  Gow,  R.  20.  The  va- 
rious modes  of  proving  and  disproving 
probable  cause,  and  the  authorities  upon 
the  subject,  are  stated  and  collected  in  the 
excellent  works  on  evidence  above  refer- 
red to,  and  in  Har.  Ind.  tit.  "  Case,  Action 
of,  I."  Malice  (which  is  of  two  kinds, 
viz.,  malice  in  laio  and  malice  in  fact,  or 
actual  malice,  2  Stark.  SI.  2d  ed.  486,487, 
tit.  "  Malice,")  must  also  be  proved  by  the 
plaintiff,  to  maintain  an  actioii  for  an  un- 
founded arrest  or  prosecution.  He  must 
prove  malice  in  fact,  independently  of  the 
act  itself  done  by  the  defendant,  id.  488, 
494,498.  From  proof  of  want  of  proba- 
ble cause,  the  jury  may  however  infer 
malice,  such  proof  is  prima  facie  evidence 
of  malice ;  but  this  is  an  inference  not  of 
laio  but  of  fact,  which  the  jury  are  not 
bound  to  draw  ;  and  the  presenting  to  the 
jury  the  absence  of  probable  cause,  as  con- 
clusive evidence  of  legal  malice,  is  a  mis- 
direction ;  31itchell  v.  Jenkins,  2  N.  &  M. 
301;  5  B.  &  Ad.  588  ;  see  the  works  on 
evidence  as  to  proof  of  malice. 

(e)  See  Wetherden  i).  Embden,  1  Camp. 
295;   Williamson  v.  Mawbey,  id.  297. 

(/)  As  to  malice  see  supra,  note  (d). 
It  seems  that  the  word  "  lorongfuUy" 
would  suffice  ;  1  Saund.  242  a,  note  2;  2 
Chit.  PI.  2d  ed.  406,  note  (/•). 
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against  the  ijlaiiitifT,  a  certain  writ  of  our  lady  the  f(neen  called  a  cap'as, 
directed  to  the  sheriff  of ,  whereby  our  said  lady  the  queen  com- 
manded the  said  sheriff  that  [dj-c.  set  out  writ  as  in  the  Form,  ante,  418, 
419J  ;  {g)  and  the  defendant,  further  contriving  and  intending  as  afore- 
said, afterwards,  to  wit,  on  the  day  and  year  aforesaid,  falsely  and  ma- 
liciously and  without  having  such  reasonable  or  tprobable  cause  of  ac- 
tion as  aforesaid,  caused  the  said    writ  to   be  indorsed  for  bail  for  £ , 

and  to  be  delivered  to  the  said  sheriff  to  be  executed  according  to  law  ; 
and  the  defendant  afterwards  and  whilst  the  said  writ  Avas  in  force,  to 
wit,  on  [<-5'r.],  further  contriving  and  intending  as  aforesaid,  ajul  not  hav- 
ing any  such  reasonable  or  probable  cause  of  action  as  aforesaid,  falsely 
and  maliciously  caused  the  plaintiff  to  be  arrested  [k)  under  and  by  vir- 
tue of  the  said  writ,   and  to  be  detained  and    imprisoned    thereon  for  a 

long  time,  to    wit,  from  thence    until  [i)  and   upon  the  day   of 

in  the  year  aforesaid,  when  the  plaintiff,  to  obtain  his  liberation,  procur- 
ed certain  persons,  to  wit,  and  ,  to   become   bound  by    bond  to 

the  said  sheriff  for  his  the  plaintiff's  causing  special  bail  to  be  put  in 
for  him  to  the  said  action  according  to  the  exigency  of  the  said  writ,  [or 
"  when  the  plaintiff,  to  obtain  his  liberation,  deposited  with  the  said  sher- 
iff the  amount  so  indorsed  oil  the  said  writ,  together  with  a  large  sum, 
to  wit,  £10,  for  costs,  according  to  law,"  as  the  case  may  he]  ;  and  the 
defendant  avers,  that  such  proceedings  were  thereupon  had  in  the  said 
suit  that  [here  state  the  mode  by  tvhich  the  former  suit  was  detemiined ;  (k) 
see  Forms  2  Chit.  PI.  5th  ed.  604  to  606,  6th  ed.  407  to  409  ;  Tidd, 
App.  169  to  393;  T.   Chitty's   Forms,   201,   and  id.   Index,  tit.    "  Judg- 


(g)  The  writ  and  indorsement  should 
be  accurately  stated  ;  Gadd  v.  Bennett,  5 
Price,  540. 

(h)  TJiis  allegation  requires  evidence  of 
an  arrest,  and  is  not  proved  by  showing  a 
bail-bond  without  a  caption  ;  Berry  i\ 
Adamson,  6  B.  it  C.  528;  9  D.  «&  R.  558; 
2  C.  «fe  P.  503,  S.  C. ;  see  Bates  v.  Pilling, 
2  C.  «&  M.  374  ;  Amor  r.  Blofield,  9  Bing. 
91 ;  2  M.  &  Scott,  156,  S.  C.  See  form  of 
count  for  maliciously  holding  to  bail  with- 
out stating  arrest,  Small  v.  Gray,  2  C  & 
P.  605,  (sed  qu.) 

(i)  The  above  allegation  does  not  posi- 
tively require  proof  of  bail  given  to  sup- 
port the  action  ;  and  an  action  lies  for  the 
detention  without  such  proof;  Bristow  v. 
Hey  wood,  4  Camp.  213;  1  Stark.  R.  48. 

(k)  The  legal  termination  of  the  former 
suit  must  be  alleged  in  the  declaration  and 
(if  denied  by  plea)  proved  at  the  trial  ; 
see  ante,  563,  note  (b).  It  is  laid  down 
that  the  omission  to  show  that  the  suit  has 
been  determined,  is  cured  by  verdict;  see 
1  Saund.  228  b;  1  Chit.  PI.  6th  ed.  679, 
2d  ed.  407,  note  (b),  (ded  qu.)  A  general 
allegation  that  the  suit  was  ended  and  de- 
termined,  not    showing   how,    would    no 

Vol.  II.  14 


doubt  be  sufficient  after  verdict,  and  per- 
haps on  general  demurrer,  but  would  pro- 
bably be  beld  insufficient  on  special  de- 
murrer; see  Forms,  &c.  referred  to  2 
Chit.  PI.  5th  ed.  603,  n.,  6th  ed.  407,  note 
id.  If  the  declaration  state  how  the  suit 
was  determined,  the  particular  mode  al- 
leged must,  if  denied,  be  proved  ;  Coombe 
i\  Capron,  1  M.  &  Rob.  398.  Termina- 
tion by  stet  processus  by  consent;  Wilkin- 
son V.  Howell,  M.  &.  M.  495.  Sufficient 
if  by  rule  of  Court  and  payment  of  debt 
and  costs  ;  Brooke  v.  Carpenter,  3  Bing. 
297;  11  Moor,  59;  2  Chit.  PI.  6th  ed.407, 
408.  Or  by  rule,  &c.  to  discontinue  ;  id. 
408;  Gadd  v.  Bennett,  5  Price,  540; 
Pierce  v.  Strut,  3  B.  &  Ad.  397;  Bristow 
V.  Hey  wood,  1  Stark.  R.  48  ;  4  Camp.  213 ; 
Webb  V.  Hill,  3  C.  &  P.  485;  M.  &  M. 
253;  Judge  v.  Morgan,  13  East,  547; 
Brandt  v.  Peacock,  3  D.  &  R.  2  ;  1  B.  & 
C.  64f).  Semble,  the  mode  in  which  the 
original  action  is  determined  need  not  be 
such  as  in  itself  shows  a  want  of  reasona- 
ble cause  ;  see  per  Patteson,  J.,  Norrish  v. 
Richards,  3  Ad.  &  E.  737;  5  ^.  &  M. 
269;  1  H.  «fcW.  437;  see  Wilkinson  r. 
Howell,  supra. 
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ment,"  as  to  judgments,  &c.  for  defendants.  If  the  suit  were  determined 
hy  defendant  not  declaring  ivithin  a  year,  {I)  say,  "And  the  plaintiff  fur- 
ther saith,  that  the  defendant  did  not  at  any  time  after  the  said  arrest  de- 
clare in  or  prosecute  his  said  suit  according  to  the  course  and  practice 
of  the  said  Court,  although  the  time  for  so  doing  elapsed  before  the  com- 
mencement of  this  suit,  but  voluntarily  permitted  the  said  action  to  tbe 
discontinued,  and  for  want  of  prosecution,  the  same,  before  the  com- 
mencement of  this  suit,  to  wit,  on  [4'c.],  became  and  was  and  is  wholly 
ended   and  determined."     If  the    defendant   obtain  a  verdict,  say,    "  that 

such  proceedings  \_Sfc.'\  that    heretofore,  to   wit,  on  the day  of 

A.  D. ,  it  was  considered  in  and  by  the  said  Court  that  the  de- 
fendant should  take  nothing  by  his  said  writ,  but  that  he  and  his  pledges 
to  prosecute  should  be  in  mercy  [4^c.]j  as  by  the  record  and  proceed- 
ings thereof  remaining  in  the  said  Court  fully  appears  and  by  means  of 
the  premises  the  said  action  was  and  is  wholly  ended  and  determined." 
If  the  defendant  were  non-prossed,  say,  "  and  the  plaintiff  further  saith,  that 
such  proceedings  [4*^^']  that  the  defendant  did  not  prosecute  his  said  ac- 
tion, but  therein  failed  and  made  default,  and  thereupon  afterwards,  to 
wit,  on  [^c],  it  was  considered  by  the  said  Court  that  the  defendant 
should  take  nothing  by  his  writ,  but  that  he  and  his  pledges  to  prosecute 
should  be  in  mercy,  and  that  the  said  plaintiff  should  go  thereof  without 
day  as  by  the  record"  [(§-c.],  "  and  by  means"  [^''^•l'  ^^  '^^  last  form.} 
By  means  of  which  said  several  premises  he  the  plaintiff  during  his  sfiid 
imprisonment  suffered  great  pain  and  anxiety  of  body  and  mind,  and 
was  prevented  from  transacting  his  necessary  affairs  and  business  by  him 
during  that  time  to  be  performed ;  and  thereby  also  the  plaintiff  neces- 
sarily   incurred  divers  costs  and  expenses,  {m)  to  wit,    to  the   amount  of 

£ ,  in   and  about  the  obtaining  his   release  from   the  said   arrest  and 

imprisonment,  and  in  and  about  the  defending  himself  against  the  said 
action,  and  in  and  about  other  the  premises,  and  by  means  of  the  prem- 
ises the  plaintiff  was  and  is  injured  in  his  credit  and  circumstances,    and 

otherwise  greatly  damnified  ;  To  the    plaintiff's  damage  of  £ ,  and 

therefore  he  brings  his  suit,  «fec. 

{V)  Norrish    v.    Richards,    3    Ad.   «&-   E.  able    as   damages ;    Sinclair    n.    Eldred,  4 

733.     If  no  nonpros.  &c.  in   llie   original  Taunt.  7;  Webber  r.  Nicholas,  R.  <fc  M. 

action,  the   defendant   therein    cannot  sue  419;  Jenkins    t'.  Biddulph,  4    Bing.    160; 

for  a  malicious  arrest  till   the  expiration  of  sed   vide.     Sandback  ^).    Thomas,  1  Stark, 

the  time  for  declaring,  the  action  not  being  R.   306,   where    Lord   EUenborough    held 

otherwise  determined,  id.  that  costs  as  between  attorney   and  client 

{m)  It  seems  extra  costs  are  not  recover-  may  be  recovered. 
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2.  Case  against  the  Plaintiff  in  a  former  Action,  who  having  issued 
two  concurrent  Writs  of  Capias  into  different  Counties,  one  of 
which  was  executed,  neglected  to  countermand  the  Second  Writ, 
whereby  it  was  executed,  ^c.{n) 

For  that  whereas,  before  the  times  of  the  committing'  of  the  grievances 
by  the  defendant  as  hereinafter  mentioned,  the  plaintiff  had  been  indebt- 
ed to  the  defendant  in  a  certain  sum  of  money,  to  wit,  the  sum  of  \£ ] 

and  being  so  indebted  the  defendant,  for  tJie  recovery  thereof,  and  for  no 
other  tcause   of  action    or   suit   whatsoever,   heretofore,   and   before   the 

committing  of  the  said  grievances,  to   wit,  on  the day  of a.  d. 

,  caused  to  be  issued   out   of  the    Court  of  [see  Form  1,  ante,  431]  a 

certain  writ  of  our  said  lady  the  queen,  called  a  writ  of  capias,  against 
the  plaintiflf,  directed  to  the  sheriff  of  Kent,  and  dated  at  Westminster 
on  the  day  and  year  aforesaid  ;  by  which  said  writ  our  said  lady  the 
queen  commanded  the  said  sheriff  that  [<^<:.  set  out  the  writ,  see  ante,  418, 
419.]  And  which  said  writ  the  defendant  then  caused  to  be  marked  and 
indorsed  for  bail  for  [^100]  according  to  the  form  of  the  statute  in  such 
case  made  and  provided.  And  the  defendant  at  the  same  time,  to  wit, 
on  the  day  and  year  first  mentioned,  for  the  recovery  of  the  said  debt, 
and  upon  no  other  account,  caused  to  be  issued  out  of  the  said  Court  a 
certain  other  writ  of  our  lady  the  queen,  called  a  writ  of  capias, 
against  the  plaintiff,  directed  to  the  sheriff  of  Surrei/,  and  dated  at  West- 
minster the  day  and  year  first  aforesaid  ;  by  Avhich  said  last  mentioned 
writ  [4'C-  set  out  the  second  torit,  see  stipra^,  and  the  defendant  then 
caused  the  last-mentioned  writ  to  be  indorsed  for  bail  for  c£lOO  and  up- 
wards (being  the  debt  aforesaid)  according  to  the  form  of  the  statute  in 
such  case  made  and  provided.  And  the  plaintiff  in  fact  saith,  that  the 
said  two  writs,  so  issued  by  the  defendant  as  aforesaid,  were  issued  by 
him  and  were  in  force  concurrently  at  the  same  time  and  for  the  same 
identical  cause  of  action  ;  that  is  to  say,  the  said  sum  of  i£^100,  so  due  from 
the  plaintiff  to  the  defendant,  and  the  said  writs  having  been  so  respect- 
ively indorsed  for  bail,  were  then  respectively  delivered  by  the  defendant 
to  the  respective  sheriffs  of  the  said  respective  counties,  to  whom  the 
same  were  severally  directed  as  aforesaid,  to  be  respectively  executed  in 
due  form  of  law.  And  the  plaintiff  further  saith,  that  after  the  said  first 
mentioned  writ  was  so  delivered  to  the   said   sheriff  of  Kent,  and  before 

the  return  thereof,  to  wit,  on  the  day  of a.  d.  ,  the  sheriff 

of  the  said  county  of  Kent,  within   his  bailiwick  as  such  sheriff  of  Kent 


(n)  See  Scheibel  v.  Fairbain,  1  B.  &.  P.  case    for   refusing   lo   receive   a  debt   and 

392;  Lewis  v.  Morris,  4  Tyr.  907 ;  2  C.  costs  for   which    plaintiff  had   been  taken 

&   M.    712,  S.   C.      It    seems   from   these  on  a  ca.  5«.,  and  of  which  he  made  defend- 

cases  that  actual   malice  is  an  essential  in-  ant  a  tender,  and  for  refusing  to  direct  the 

gredient  in   an  action  of  the  above  nature,  sheriff  to  discharge    the    piaintiti';  Crozer 

See  form  of  declaration  in  Lewis  r.  Morris,  r.  Pilling,  4   B.  »fc  C.  26;  6  D.   «fc  R.  129, 

(C.  &  M.)  for  neglecting  to  countermand  S.  C.     The  same  form  is  in  2  Chit.  PI.  5th 

a  ca.  sa.     See  the  form  of  a  declaration  in  ed.  606,  6th  ed.  409. 
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as  aforesaid,  took  and  arrested  the  plaintiff  by  his  body  by   virtue  of  the 
said  firstmentioned  writ,  and  then   had  and  detained  him  in  his  custody 
as  such  sheriff  as   aforesaid,  at   the   suit   of  tlie  defendant,  for  the   cause 
aforesaid ;  and  thereupon  the  plaintiff  then  paid  to  the  defendant  and  he 
received  the  whole  of  the  said  sura  for  which  the  plaintiff  was  so  arrested 
as  aforesaid,  to   wit,  the   said  sura   of  J^lOO,  and   also   a  further  sura  of 
money,  to  wit,  the  sum  of  £ — — ,  for  and   being  the  amount  of  the  costs 
incurred  by  the  defendant  in  and  about  the  commencing  and  prosecuting 
the  said   action,  and  in   full   satisfaction  (o)  thereof;  and  thereupon   the 
plaintiff'  was  then   discharged  and   released    from   the  said    arrest,  of  all 
which  said  several  premises  the   defendant  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,   had  notice  ;  and  thereupon   it  then   became  and 
was  the   duty  of  the  said  defendant   to  give  notice  of  the  premises  to  the 
said  sheriff  of  Surrey,  and  instruct  him  not  to  arrest  the  said  plaintiff  on 
the  said  writ  so  directed  to  the  said  tsheriff  of  Surrey,  and   to  take  due 
care  and   proper  precautions  that  the  plaintiff  should   not   be  arrested  on 
the  said  last-mentioned  writ  ;   and  the   defendant   could,  and   might,  and 
ought  to  have  prevented   the  plaintiff  from   being   again  arrested  for  the 
said  cause  of  action ;  yet  the  defendant,  well   knowing  the  premises,  but 
contriving,  and  wilfully,  and  maliciously  intending  to  injure   the  plaintiff, 
and  to  vex,  harass,  oppress,  impoverish,  and  ruin  him,  and   to  put  him  to 
great  expense  of  moneys,  and  not  having  then  any  reasonable  or  probable 
cause  in  that  behalf,  did  not   nor  would  give   notice  to  the   said  sheriff  of 
Surrey  of  the  said  arrest  of  the  plaintiff  by  the  said  sheriff  of  Kent,  or  of  the 
said  payment  so  made  by   the  plaintiff  as  aforesaid,  or  give  notice  to  the 
said  sheriff  of  Surrey,  or  instruct  him  not   to  execute  the  said   Avrit  so  to 
him  directed,  or  give  notice  to  the   plaintiff"  that  the  said  writ  so  directed 
to  the  said   sheriff  of  Surrey  had  been   issued   and  was  in  force  as  afore- 
said, or  take  other  due  or  proper  means  or  care  or  precaution  to  prevent 
the  plaintiff"  from    being  arrested   on   the    last-mentioned  writ ;  but  then 
wrongfully,  carelessly,  vexatiously,  and  maliciously  neglected  and  refused 
so  to  do,  although  a  reasonable  time  for  so  doing    elapsed  after  the  said 
payment  and  before  the  arrest  hereinafter   mentioned,  and   by  reason  of 
the  several  premises  he    the   plaintiff  was   afterwards,  and  after  he    had 
so  paid  the  said  debt  and  costs  as   aforesaid,  and    before  the  commence- 
ment of  this  suit,  to  wit,  on   the day  of a,  d. ,  and  within 

the  bailiwick  of  the  said  sheriff  of  Surrey,  arrested  by  such  sheriff  upon 
and  by  virtue  of  the  said  writ  to  him  directed,  according  to  the  exigency 
thereof,  and  was  thereupon  imprisoned  and  kept  and  detained  in  prison 
for  a  long  space  of  time,  to  wit,  until  [^-c.  state  the  procm-ing  bail,  S^c. 
according  to  the  facts  as  in  Form  1.]  By  means  [c5'C.  proceed  and  conclude 
as  m  Form  \,  supra,  5Q5,  stating  "imprisoned  as  last  aforesaid,"  tind 
"  last-mcnlioned  arrest,"  6j-c. 

(o)  Of  course  tliis  must  correspond  witli  the  facts;  see  Form  1,  anZe,  564. 
[t567] 
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3.   Olhei^  Forms   of  Declarations  for  Malicious   Proceedings  in 
Actions  and  other  Civil  Proceedings. 

[For  a  malicious  arrest  M'itliout  regard  to  a  set-ofl';  Austin  ?;.  Deb- 
iiam,  3B.  «fe  C.  139. 

Against  a  client  and  his  attorney  for  not  releasing  the  jjlaintiflT  after 
satisfaction  of  debt  and  costs  in  an  action  ;  see  Crozer  v.  Pilling,  4  B.  &. 
C.  26  ;  G  D.  &  R.  29  ;  2  Chit.  PI.  6th  ed.  409,  5th  ed.  606,  S.  P. 

For  malicious  arrest  in  an   inferior  Court  ;  Goslin  v.  Wilcock,  2  Wils. 

302. 

For   maliciously  causing   the   plaintifi'  to   be  outlawed  ;  Drummond  r. 

Pigou,  7  C.  &  P.  228;  2  Ring.  N.  C.  114  ;   1  Hodg.  190. 

For  arresting  a  privileged   witness;   Stokes  v.  AVhite,  1    C.    M.    &  R- 

223. 

For  taking  a  party  in  execution  upon  a  judgment  on  cognovit  for  more 

than  was  due  ;  Wentworth  v.  Rullen,  9  B.  &-  C.  840. 

tFor  maliciously  issuing  a  fiat  in  bankruptcy  ;  see  2  Chit.  PI.  6th  ed. 
422,  5th  ed.  617;  Whitworth  v.  Hall,  2  B.  &  Ad.  695;  Mellor  v.  Bad- 
deley,  2  C.  &  M.  675;  4  Tyr.  962,  S.  C. ;  Hay  v.  Weakley,  5  C.  &  P. 
861.] 


FOR  MALICIOUS  PROSECUTIONS  OF  A  CRIMINAL  NATURE,  (p) 


1.  For  Maliciously  causing  the  Plaintiff  to  be  arrested  and  taken 
before  a  Magistrate  for  Felony,  who  remanded,  him,  &fc.,  and  for 
finally  exhihiting  a  Bill  of  Indictment  against  him,  which  was 
ignoj'ed.  {q) 

For  that  whereas  [state  general  good  character  as  in  Form  1,  ante,  545,] 
yet  the  defendant,  well  knowing  the  premises,  but  contriving  and  intend- 
ing to  injure  the  plaintiff,  heretofore,  to  wit,  on  [4'r.  j  falsely  and  mali- 
ciously and  without  any  reasonable  or  probable  cause  whatsoever,  charg- 
ed the  plaintiff  (r)  with  having  feloniously  stolen  [a  certain  piece  of  lead] 


{■p)  As  to  the  law  upon  this  subject,  see  N  P.  13,  14 ;  2  Stark.  Ev.  2nd  ed.  496. 
in  general  the  works  referred  to  ante,  563,  The  declaration  must  stale  all  these  points, 
note  (rf).  To  support  an  action  for  an  un-  and  such  of  them  as  are  denied  by  the  de- 
founded  criminal  prosecution,  the  plaintiff  fendant's  pleas  must  be  proved  by  the 
must  show,  1st.  The  jirosecution,  and  tliat  plaintiff  at  the  trial;  seethe  notes  ante, 
defendant  was  prosecutor,  and  the  un-  563,  564  ;  and  1)081,  Pleas,  tit.  "  Malicious 
founded  nature  and  want  of  probable  cause  Arrest." 

for   the    proceeding;    2ndly.     Malice    on  (q)   See   precedents  2  Chit.    PI.  5th  ed. 

the  part  of  the  prosecutor  ;  3dly.  The   le-  606  b,  to  617,6th  ed.  411  to  422  ;  8  Went. 

gal    termination  of  the    prosecution  in  the  344,  346;   Byrne  ?'.  Sloore,  5   Taunt.  187; 

plaintift^'s    favor;  4thly.    Injury  resulting  1  Marsh.  R.    12,  S.  C. ;  Elsee   r.  Smith,  1 

from  the   prosecution,  by  imprisonment  or  D.  «&R.  97;  2  Chit.  R.  304,  S.  C.  VinApost, 

expense,  or  (if  the   charge  be   of  a  nature  570. 

calculated  so   to    injure  the   plaintifl')  pre-  (/■)   This  form  was  used  in  a  case  where 

judice  to  him  in  his  reputation  ;  id.;  Bull,  a  warrant  was  not   procured  before  arrest. 
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of  the  goods  and  chattels  of  him  the  defendant,  and  upon  such  charge  he 
the  defendant  then  falsely  and  maliciously,  and  without  any  reasonable 
or  probable   cause   whatsoever,  caused  and   procured  the  plaintiff  to  be 

arrested  by  his   body  and  to  be  taken  in  custody  before ,  Esq.,  then 

being  one  of  the  justices  of  our  lady  the  queen  assigned  to  keep  the  peace 
of  our  said  lady  and  also  to  hear  and  determine  divers  felonies,  trespas- 
ses and  misdemeanors  committed  in  the  said  county,  and  then  falsely  and 
maliciously,  and  without  any  reasonable  or  probable  cause,  accused  the 
plaintiff  of  the  said  crime  before  the  said  justice,  and  caused  and  procured 
the  said  A.  B.,  so  being  such  justice  as  aforesaid,  to  make  and  grant 
his  certain  warrant  under  his  hand  and  seal  for  the  remanding  the  plain- 
tiff and  committing  him  to  a  certain  prison  there,  to  wit,  in  the  county 
aforesaid  ;  and  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  cau- 
sed and  procured  the  said  plaintiff,  under  and  by  virtue  of  the  said  war- 
rant, to  be  imprisoned  and  kept  and  detained  in  prison  for  a  long  space  of 
time,  to  wit,  for   the   space  of  three  days  then  next  following,  fand  until 

he  the   defendant  afterwards,  to   wit,  on   the day  of a.  d. , 

falsely  and  maliciously,  and  without  any  reasonable  or  probable  cause 
whatsoever,  caused  and  procured  the  plaintiff  to  be  carried  and  convey- 
ed in  custody  before  the  said  A.  B.,  so  being  such  justice,  to  be  examin- 
ed before  the  said  justice  touching  and  concerning  the  said  supposed 
crime  ;  and  then  falsely  and  maliciously  and  without  any  reasonable  or 
probable  cause  whatsoever,  caused  and  procured  the  said  justice  to  make 
his  certain  warrant  under  his  hand  and  seal,  and  to  remand  the  said 
plaintiff  and  commit  him,  to  wit,  by  the  said  warrant  under  the  hand  and 
seal  of  the  said  justice,  to  a  certain  other  gaol  or  prison,  to  wit,  in  the 
said  county  ;  and  then  falsely  and  maliciously,  and  without  any  reasona- 
ble or  probable  cause,  caused  and  procured  the  plaintiff  to  be  imprison- 
ed and  kejDt  and  detained  in  prison  upon  the  said  charge  for  a  certain 
other  long  space  of  time,  to  wit,  from  the  day  and  year  last  aforesaid, 
until  and  upon  the  day  of a.  d.  ,  upon  which  last-mention- 
ed d-ay  the  plaintiff  was  again  taken  in  custody  upon  the  said  charge  be- 
fore the  said  justice  (s)  ;  and  the  defendant,  further  contriving  and  intend- 
ing as  aforesaid,  then,  to  wit,  on  the  day  and  year  last  aforesaid,  falsely 
and  maliciously,  and  without  any  reasonable  or  probable  cause,  caused 
the  said  justice  to  commit  the  plaintiff  for  trial  to  a  certain  other  prison, 
to  wit,  Newgate,  and  procured  the  plaintiff  to  be  imprisoned  therein  on 
the  said  charge  until  he  was  discharged  as  hereinafter  mentioned  ;  and 
the  defendant,  further  contriving  and  intending  as  aforesaid,   afterwards. 

If  the  arrest  were  upon  a  warrant,  say  that  making  it,  «5cc. ;  Clarke  v.  Postan,  6  C.  & 

defendant    falsely,  &c.   and    without,  &c.  P.  423  ;   Rose.   Ev.  4th    ed.  382;    2  Stark, 

went  before  a   justice,  &c.    and    charged,  Ev.  2d  ed.  491. 

&,c.  and  thereupon  falsely,  &:.c.  and  with-  (s)   If    the    prosecution    ended    by    the 

out,  &.C.  procured  the  justice  to   grant  his  justice  discharging   the  plaintiff,  state  the 

warrant   (setting   it    out,    showing     arrest  fact   accordingly,   as   in  2  Chit.  PI.  5th  ed. 

thereon,    &c  )  ;  see    forms  in    2   Chit.  PI.  606  b,  6th  ed.  413. 
&c.     Evidence    of  charge    and   object  in 
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to  wit,  on  [Sfc]  at  the  general  session  of  oyer  and  tcrniincr  of  our  said 
lady  the  queen,  holden  for  the  jurisdiction  of  the  Central  Criminal  Court 
at  Justice  Hall  in  the  Old  Bailey,  in  the  suhurhs  of  the  city  of  London, 
on  that  day,  before  [^copi/  caption  of'  sessions^  falsely  and  maliciously,  and 
without  any  reasonable  or  probable  cause  whatsoever,  caused  and  jjro- 
cured  a  certain  bill  of  indictment  (t)  to  be  exhibited  against  the  plaintiff 
for  the  said  supposed  offence  ;  that  is  to  say,  [for   that  tiie   jjlaintiff,   on 

the day  of ,  in  the  year  of  our  Lord  within  the  jurisdiction 

of  the  said  Court,  being  servant  to  the  defendant,  then  and  there  with 
force  and  arms  feloniously  did  steal,  take  and  carry  away  thirty  pounds 
weight  of  lead,  of  the  value  of  four  shillings,  of  the  goods  and  chat- 
tels of  the  defendant,  the  master  and  employer  of  the  plaintiff,  against 
the  peace  of  our  lady  the  queen  her  crown  and  dignity,]  unto  the  jurors 
of  the  grand  inquest  there,  to  wit,  unto  certain  good  and  lawful  men  of 
the  jurisdiction  aforesaid,  qualified  according  to  law,  then  there  sworn 
and  charged  to  enquire  for  our  lady  the  queen  for  the  jurisdiction  afore- 
said, and  which  said  bill  of  indictment  was  then  there  returned  to  the 
said  Court  by  the  said  jurors  in  form  aforesaid.  Not  fouiid(M)  ;  and  the 
said  tprosecution  was,  to  v\dt,  on  [<^-c.]  being  before  the  commencement 
of  this  suit  and  now  is  ended  and  determined  ;  and  thereupon  the  i)lain- 
tiff  afterwards,  to  wit,  on  [^'c]  was  discharged  out  of  custody  upon  the 
said  charge  ;  by  means  of  which  said  several  premises,  the  plaintiff  hath 
been  and  is  injured  in  his  good  name,  credit  and  reputation,  and  brought 
into  public  scandal  and  disgrace,  and  hath  suffered  great  pain  and  anxie- 
ty of  body  and  mind,  and  was  prevented  during  the  time  he  was  so  im- 
prisoned from  attending  to  and  transacting  his  lawful  and  necessary  af- 
fairs and  business  ;  and  also  by  reason  of  the  premises,  the  plaintiff  ne- 
cessarily incurred  divers  charges  and  expenses,  to  wit,  to  the  amount  of 
£ ,  in  defending  himself  against  the  said  prosecution  and  proceed- 
ings, and  in  relation  to  the  premises,  and  in  the  manifestation  of  his  in- 
nocence in  that  behalf,  and  was  and  is  otherwise  injured. 


2.   Other  Forms  for  Criminal  Prosecutions. 

[For  a  malicious  charge  before  a  justice,  who  discharged  plaintiff;  2 
Chit.  PI.  5th  ed.  606  b,  6th  ed.  411;  Biggs  v.  Clay,  3  N.  &  M.  464. 

For  maliciously  procuring,  &c.  a  search  warrant ;  2  Chit.  PI.  5th  ed. 
612  b,  6th  ed.  416;  Hensworth  v.  Fowkes,  4  B.  «fc  Ad.  449;  1  N.  «fc  M. 
321,  S.  C. 

For  maliciously  procuring  conviction  before  a  magistrate  ;  Mellor  v. 
Baddeley,  6  C.  &  P.  374 ;  2  C.  &  M.  67 ;  4  Tyr.  962,  S.  C. 

(«)  If  plaintift'  were  indicted   before  iho         («)  See  Byrne  v.  Moore,  5  Taunt.  IS?  ; 
petit  jury  and  acquitted,  see  forms  2  Chit.     1  Marsh.  12,  S.  C. 
PI.  6th  ed.  421. 
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MASTER  AND  SERVANT. 

PI.   5th 


For  maliciously  exhibiting  articles  of  the  jseace,  &c.  ;  2  Chit 
ed.  G12,  6th  ed.  414  ;  Venafra  v.  Johnson,  10  King.  307. 

For  a  malicious  prosecution  of  a  court  martial  ;   Sutton  v.   Johnstone, 
1  T.  R.  493,  784.] 


WARKETS. 


[Declaration  for  disturbance  of  a  market  by  opening  a  new  one ;  2 
Chit.  PI.  5  ed.  918;  6  ed.  583;  and  forms  in  cases  there  referred  to  ;  see 
also  Mayor  of  Devizes  v.  Clark,  3  Ad.  &  E.  506.] 


MASTER  AND  SERVANT. 

See  "  Carriages"—"  Ships." 


1.  Declaration  for  Debauching  the  Plaintiff's  Daughter  and 

Servant. (x) 

For  that  whereas  the  defendant,  contriving  and  wrongfully  intending  to 
tinjure  the  plaintiff,  heretofore,  to  wit,  on  [t^c.]  and  on  divers  days  and 
times  after  that  day,  and  before  the  commencement  of  this  suit,  de- 
bauched and  carnally  knew  E.  F.,  being  the  daughter  of  the  plaintiff, 
and  who  then  and  during  all  the  time  aforesaid  was  and  yet  is  the  seiwant 
of  the  plaintiff,  whereby  the  said  E.  F.  became  pregnant  and  sick  with 
child,  and  so  continued  fof  a  long  time,  to  wit,  nine  months,  that  is  to 
say,  until  the  day  of ,  a.  d.  ,  when  she  was  delivered  of  the 


(x)  The  action  may  be  in  case  or  tres- 
pass, see />osi,  Trespass;  1  Chit.  PI  6  ed. 
134.  As  to  the  law  upon  this  subject,  see 
generally  Bac.  Ab.  Master  and  Servant,  O. ; 
2  Stark.  £v.  2  ed.  721,  tit.  "Seduction;" 
Rose.  Ev.  4  ed.  466;  2  Harr.  Index,  tit. 
"  Infant,"  VI.  An  action  of  this  kind, 
founded  on  the  supposed  relationship  of 
master  and  servant,  is  the  only  remedy 
provided  by  law  for  a  parent  for  the  seduc- 
tion of  his  child.  There  must  be  some 
proof  of  the  daugli.ter's  service  of  the  sligiit- 
est  kind,  or  of  her  liability  to  serve,  or  at 
least,  that  she  was  living  with  her  father 
as  part  of  his  family,  and  liable  to  his  con- 
trol and  command  ;  Stark.  &  Rose,  supra; 
Maunder  v.  Venn,  M.  &  M.  324,  per  Lit- 
tledale,  J.  ;  Harris  v.  Butler,  2  M.  &  VV. 
539,  where  see  a  form  for  seducing  de- 
fendant's own  apprentice.  A  contract  to 
serve  or  payment  of  wages  need  not  be 
shown  ;  and  the  circumstance  of  the  daugh- 
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ter  being  of  age,  or  being  at  the  time  ab- 
sent on  a  visit,  is  immaterial,  if  she  in- 
tended to  return  home  ;  id.  But  where 
the  daughter  was  in  the  service  of  another 
person  at  the  time  of  her  seduction  ;  Dean 
V.  Peel,  5  East,  45  ;  or  was  in  the  defend- 
ant's service;  Harris  v.  Butler,  svpra, 
(unless  he  hired  her  for  the  purpose  of  se- 
duction ;  Speight  v.  Oliviera,  2  Stark,  R. 
493;)  no  action  lies  for  seduction,  though 
the  daughter  returned  home  and  occasion- 
ed expense,  &-C.  Expense  only  will  not - 
suffice  ;  the  loss  of  service  is  in  law  the 
gist  of  this  action.  A  master,  though  no 
relation;  Fores  w.  Wilson,  Peak.  R.  55; 
or  an  aunt,  or  person  who  has  adopted  the 
party  seduced,  may  be  the  plaintiff;  see 
Edmonson  r.  Machell,  2  T.  R.  4;  Irwin 
V.  Dearman,  11  East,  23.  As  to  the  evi- 
dence, &c.  see  Harrison,  Rpscoe,  Starkie, 
&c.  ubi  supra. 
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child  with  which  she  was  so  pregnant,  hy  means  of  which  said  premises 
the  said  E.  F.  was  unahle  to  do  or  perform  the  necessary  aflairs  and 
business  of  the  plaintiff',  being  her  [fatlier  and]  master  as  aforesaid,  for 
a  long  time,  to  wit,  from  the  day  and  year  first  mentioned  hitherto,  and 
the  plaintiff  during  that  time  hath  lost  and  been  deprived  of  the  services 
of  the  said  E.  P.,  and  by  reason  of  the  i:)remises  the  plaintiff  necessarily 

incurred  a  great  expense,  to  wit,  to  the  amount  of  £ ,  in  and  about 

the  nursing  and  taking  care  of  the  said  E.  F.,  and  the  delivery  of  the 
said  child  upon  the  occasion  aforesaid,  and  incidental  thereto  ;  To  the 
damage  of  the  plaintiff  of  £ ,  and  therefore  he  brings  his  suit,  &c. 


2.  For  enticing  away  the  Plaintiff's  Workmen,  employed  hy  him  in 
his  Business,  whereby  he  was  unable  to  complete  an  Agreement, 
^c.  (y) 

For  that  whereas,  before  the  committing  of  the  several  grievances  by 
the  defendants  as  hereinafter  mentioned,  that  is  to  say,  on  [<5'C']  by  a  cer- 
tain agreement  then  made  between  the  defendant  E.  F.,  of  the  one  part, 
and  the  plaintiff  of  the  other  part,  the  plaintiff  did  agree  with  the  said  E. 
F.  that  he,  the  plaintiff,  would  weekly  and  every  week  from  and  after  the 

day  of  then  next  ensuing,  make  for  and  sell,  and  deliver  unto 

the  said  E.  F.  certain  piano  fortes  of  such  number  a^d  description,  and 
under  such  terms  and  conditions  as  are  in  the  said  agreement  mentioned, 
and  the  said  tE.  F.  did  thereby  then  agree  with  the  plaintiff  that  he  the 
said  E.  F.  would  weekly  and  every  Aveek  during  the  continuance  of  the 
said  agreement,  accept  and  take  from  the  plaintiff  such  piano  fortes,  and 
should  and  would  pay  or  cause  to  be  paid  unto  the  plaintiff  the  price  or 
prices  of  such  piano  fortes  as  should  be  so  made  by  the  plaintiff  and  re- 
ceived by  the  said  E.  F.  in  pursuance  of  the  said  articles  of  agreement, 
at  such  rate  and  in  such  manner  as  therein  mentioned,  [there  was  also  a 
clause  injlicting  a  penalty  in  case  of  default  hy  cither  party, ^  which  said 
agreement,  at  the  time  of  the  committing  of  the  said  several  gi-ievances 
by  the  defendants  as  hereinafter  mentioned,  was  and  still  is  in  full  force, 
and  whereas  also,  after  the  making  of  the  said  agreement,  and  before 
and  at  the  time  of  the  committing  of  the  grievances  by  the  defendants  as 
hereinafter  mentioned,  divers  persons,  that  is  to  say,  A.  R.  [i^'c]  were 
the  servants  of  the  plaintiff  in  the  way  of  his  trade  or  business  of  a  piano 
forte  maker,  by  him  then  and  still  carried  on ;  yet  the  defendants,  well 
knowing  the  premises,  heretofore,  to  wit,  on  \_^-c.']  conspired,  combined, 
confederated,  and  agreed  together  to  injure,  prejudice,  and  aggrieve  the 
plaintiff  in  his  aforesaid  trade  and  business,  and  to  deprive  him  of  the  ser- 
vices of  the  said  A.  R.  [^''^•l  ^^  such  servants  as  aforesaid,  and  of  the 
profits,  benefits,  and   advantages  which   might  and  would   otherwise  have 


(y)    See   common     forms   for    enticing   aAvay   and  harboring    apprentices,  2   Chit. 
PI.  5  ed.  645 ;  6ih  ed.  455, 456. 
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arisen  and  accrued  to  him  from  the  continuance  of  the  said  A.  R.  [4'^^-] 
in   the  said   service  of  the    plaintiff,  and   also  wrongfully  and   unjustly  to 
hinder   and  prevent   the  plaintiff  from  performing  the  said  agreement  in 
matters  on  the  part  of  the  plaintiff  to  be  performed,  and    to  deprive   the 
plaintiff  of  the  gains  and  profits  which  he    might  and  would  have  derived 
and  acquired  from  performing  the  same,  and   also  to  subject  the  plaintiff 
to  the  payment  of  divers  large   sums  of  money,  to  be  recovered   against 
him  as  and  by  way  of  damages  for  the  non-performance  of  the  said  agree- 
ment, and  the  plaintiff  further  saith,  that    the  defendants,  in  pursuance  of 
their  said  unlawful  conspiracy,  confederacy,  and    agreement,  afterwards, 
to  wit,  on  the  day  and   year  last  aforesaid,  unlawfully,   wrongfully,   and 
unjustly  enticed,    persuaded,  and  procured   the  said  A.  R.  [4*c.],  so  then 
being  the  servants  of  the  plaintiff  as  aforesaid,  to    depart  from  and  out  of 
the  service  of  the  plaintiff",  that  is  to   say,  by  unlawful  and   unjust  means 
and  devises,  that  is  to  say,  by  then,  to  wit,  on  the  day  and  year  last  afore- 
said, causing   and  procuring  the  said  A.  R.  [<Src.]  so   then  being  the  ser- 
vants of  the  plaintiff  as  aforesaid,  to  be  furnished  and  supplied  with  meat, 
drink,  and  entertainment,  and  giving  and  paying  to  each  of  them  a  large 
sum  of  money,  to  wit,  £l,  as  a  premium  and  reward  for  their  and  each  of 
their   unlawfully  and    unjustly,  and   without    the  license  or    consent,  and 
against  the  will  of  the  plaintiff,  departing  from  and  out  of  the  service  of 
the  plaintiff',  and   also  by  then    promising  and  agreeing  with  the  said  ser- 
vants of  the  plaintiff  and  each  of  them  to  retain   and   employ  them  and 
each  of  them  in  the  service  of  the  defendants,  for  certain  large  wages  and 
reward,  tto  be  paid  by  the   defendants  to   each  of  them    the  said   A.  R. 
[^-c]  so  being  the  servants  of  the  plaintiff;  and  also    by  then  falsely  and 
fraudulently  representing  to  the  said  servants  of  the  plaintiff,  that  he  the 
plaintiff  would  be  unable  to  pay  to  them  or  either  of  them  their  or  either 
of  their   lawful   wages  and    reward  for  the   services  to  be    performed  by 
them    respectively  as  such   servants  of  the   plaintiff,  by  means  of  which 
said  enticement,  persuasion,  and  procurement  the  said  A.  R.  [^c-]  so  be- 
ing such   servants  of  the  plaintiff"  as  aforesaid,  then,  to    witj  on    the  day 
and  year  last  aforesaid,  unlawfully,    wrongfully,  and   unjustly,  and  with- 
out the  license  or  consent  and  against  the  will  of  the   plaintiff,  departed 
from  and  out  of  the  service  of  the  plaintiff",    and  have   and  each  of  them 
hath  remained    and    continued  absent   from    such  service,  to    wit,  irom 
thence  until  the   commencement  of  this  suit,   whereby  the   plaintiff"  hath 
for  and  during  all  that  time  lost  and  been  deprived  of  the  services  of  the 
said  A.  R.  [t^-f.]  and  each  of  them  in  his  said   trade  and  business,  and  of 
all  the  profits,  benefits,  and  advantages  which  might  and  would  otherwise 
have  arisen  and  accrued  to  him  from  such  services,  and  by  means  of  the 
several   premises  the  plaintiff  hath  been  hindered  and   prevented    from 
performing  the  said  agreement   on  his   part  and  behalf  to  be  performed, 
and  from  making,  selling,  and  delivering  the  said  piano   fortes  according 
to  the  said  agreement   as  he  otherwise  might  and   would  have  done,  and 
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hath  wholly  lost  and  been  deprived  of  divers  great  gains  and  profits 
which  he  might  and  would  liave  derived  and  acquired  from  making,  sell- 
ing, and  delivering  the  said  piano  fortes,  and  from  performing  the  said 
agreement,  and  hath  been  and  is  subjected  to  a  claim  against  him  for  the 
non-performance  thereof,  and  also  by  means  of  the  premises  the  plaintiff 
hath  been  and  is  greatly  injured  in  his  said  trade  and  business  and  other- 
wise. (2) 


3.  By  the  Proprietor  of  an  Omnibus  against  the  Driver,  his  Servant, 
for  Injuring  one  of  the  Horses  by  careless  Driving,  (a) 

For  that  whereas  the  plaintiff,  heretofore,  to  wit,  on  [^i'c]  retained 
and  employed  the  defendant,  at  his  request,  for  reward  to  him,  to  drive 
and  manage  a  certain  carriage,  to  wit,  an  omnibus,  and  divers,  to  wit, 
two  horses  of  the  plaintiff,  for  him  the  plaintiff,  and  as  his  servant,  and 
the  defendant,  by  virtue  of  such  retainer,  then  drove  and  managed  and 
had  the  charge  of  the  said  carriage  and  horses,  and  thereupon  it  then  be- 
came and  w-as  the  defendant's  duty  to  drive  and  manage  the  said  carriage 
and  horses  tin  a  careful  and  proper  manner,  and  to  take  due  and  reason- 
able care  thereof  whilst  he  so  had  the  charge  of  the  same,  yet  the  defend- 
ant then  drove  and  managed  the  said  cari'iage  and  horses  in  a  careless  and 
improper  manner  and  did  not  take  due  or  reasonable  care  thereof,  and  by 
reason  of  the  carelessness,  improper  conduct,  and  breach  of  duty  of  the 
defendant  in  the  premises,  one  of  the  said  horses,  being  of  great  value, 
to  wit,  ^40,  then  became  and  was  greatly  cut,  bruised,  and  wounded,  and 
injured,  and  one  of  its  legs  then  became  and  was  fractured  and  broken, 
and  the  said  horse  Avas  rendered  and  is  of  no  use  or  value  to  the  plaintiff, 
and  thereby  he  hath  lost  divers  gains  and  profits  which  would  otherwise 
have  accrued  to   him  from  the  use  of  the  said  last-mentioned  horse,  and 

thereby  also  the  plaintiff  then  incurred  divers  expenses,  to  wit,  £ ,  in 

having  the  said  horse  examined  and  taken  care  of  [and  in  hiring  another 
horse  in  lieu  thereof  for  a  long  time,   to  wit,  from  thence  hitherto]  ;  To 

the   damage  of  the   said  plaintiff  of  £ ,  and  therefore  he  brings  his 

suit. 

(2)    There    were  several    other   counts  was  also  a  count  for  a  conspiracy  to  entice, 

more  general,  referring  only  to  the  agree-  stating  that  in   pursuance  thereof  defend- 

ment  in  tlie  first  count,  and  not  stating  the  ants,  enticed,    &c.     The   declaration   was 

mode  of  persuasion,  and  for  harboring, i&c;  drawn    by  an    eminent    pleader.     Plaintiff 

and  other  counts   (not  noticing  the    agree-  recovered  a  verdict  and  very  large  damages, 
ment)  for  enticing  and  harboring.     There         (a)  See  Forms,  ante,  48  to  55. 
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MISCHIEVOUS  ANIMALS. 


1 .  For  keeping  a  ferocious  Dog,  or  suffering  it  to  go  at  large,  which 
attacked  and  injured  the  Plaintiff.  (6) 

For  that,  whereas  the  defendant,  hefore  and  at  the  time  of  the  damage 
and  injury  to  the  plaintiff  hereinafter  mentioned,  Avrongfullj  and  inju- 
riously kept  a  certain  dog,  he,  the  defendant,  then  well  knowing  that  the 
said  dog  then  was  used  and  accustomed  to  attack  and  bite  mankind  [or 
"  knowing  that  the  said  dog  then  was  of  a  fierce,  ferocious,  and  mischiev- 
ous nature,  and  that  it  was  dangerous  and  improper  to  allow  the  said  dog 
to  go  at  large  and  unconfined,  *  and  not    properly  secured,"]  and  which 

said  dog,  whilst  the  defendant  kept  the  same,  to  wit,   on  the  day  of 

,  A.  D.  ,  did  attack,  bite,  wound,    and  injure  the  plaintiff',   [or,  if 

the  allegation  hetivecn  the  brackets  he  inserted,  instead  of  the  averment  that 
the  dog  teas  used  to  attack  mankind,  soy  from  the  asterisk,  "yet  the  defen- 
dant, whilst  he  kept  the  said  dog  as  aforesaid,  to  wit,  on  [4*^-]  wrong- 
fully, carelessly,  and  improperly  suffered  the  said  dog  to  go  at  large  and 
unconfined,  without  being  properly  secured  and  without  taking  due  and 
proper  care  or  precautions  to  secure  the  same  in  that  behalf,  and  which 
said  dog  did  then  attack,  bite,  wound,  and  injure  the  plaintiff,"]  and  there- 
by the  plaintiff  became  and  was  tsick,  sore,  lame,  and  disordered,  and 
so  remained  and  continued  for  a  long  space  of  time,  to  wit,  from  thence 
hitherto,  and  thereby  the  plaintiff  became  and  was  during  all  that  time 
unable  to  do  or  joerform  his  necessary  affairs  and  business,  and  also  by 
means  of  the  premises  the  plaintiff  then  incurred  divers   expenses,  costs, 

and   charges  to  a   large  amount,   to  wit,  to  the   amount  of  £ ,  in  and 

about  the  endeavoring  to  get  cured  of  the  said  wounds,  injuries,  sickness, 
lameness,  and  disorder, so  occasioned  as  aforesaid  and  incidental  thereto, 
and  the  plaintiff  hath  been  and  is  by  means  of  the  premises  otherwise 
greatly  damnified ;  To  the  damage  of  the  plaintiff'  of  £ ,  and  there- 
fore he  brings  his  suit,  &c. 


2.  For  Injuries   occasioned  by  Defendant's  Ox  running  at  the 

Plaintiff. 

For  that   whereas  the    defendant,  heretofore,  to  wit,  on  [<§'C.]  was  pos- 
sessed of  a  certain    ox,  and  then  by  his    servants  in    that  behalf  had  the 


(b)  See  forms,  &c.  2  Chit  PI. 5  ed.  596;  which  is   put  in  issue    by  the    plea  of  not 

6  ed.  401,  402  ;  Hartley  v.  Harriman,  1  B.  guilty,  is  the  gist  of  the  action,  it/.  ;  Thom- 

&  Ad.  620;   Curtis  t;.  Mills,  5  C.  &.P.4S9;  as  v.  ftlorgan,  2C.  M.  «&  R.  496;  4  Dowl. 

see  in  general   1  Chit.   PI.  6  ed.   82,133;  P.  C.  223 ;  1   Gale,   172.     As  io  evidence, 

Rose.   Ev.  4  ed.   351;  Burn  J.  tit.  Dogs;  eeeid.;  Rose,  and  Harr.  Ind.     See  further 

Harr.  Ind.    tit.  Case,  VII.     The  scienter,  post,  Pleas. 
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care  and  management  of  the  .said  ox  ;  and  whereas  the  said  ox,  before 
and  at  the  time  of  the  committing  of  tiie  grievance  hereinafter  mention- 
ed, was  wild  and  vicious,  and  it  was  then  unsafe  and  improper  to  drive, 
or  permit,  or  suffer  the  said  ox  to  go  through  any  public  higliway,  with- 
out causing  or  procuring  the  same  to  be  tied  down  and  confined,  or  other- 
wise secured,  so  as  to  prevent  the  said  ox  from  doing  mischief  or  danmge 
to  any  person  or  ])ersons  passing  along  or  being  in  such  highway  ;  of  all 
which  the  defendant  before  and  at  the  time  of  the  committing  of  the 
grievance  hereinafter  mentioned  had  notice  :  yet  the  defendant  then 
wrongfully,  injuriously,  carelessly,  negligently  and  improperly,  by  his 
said  servants,  drove,  and  caused  and  procured  to  he  driven,  the  said  ox, 
so  being  wild  and  vicious  as  aforesaid,  in  a  certain  highway,  wholly  un- 
tied, unbound  and  unconfined,  and  not  properly  secured,  and  without 
taking  due  and  proper  care  in  that  behalf,  by  means-whereof  the  said 
ox  then,  with  great  force  and  violence,  ran  at  and  against  the  plaintiff, 
who  was  then  passing  in  and  along  the  said  highway,  and  then  tossed, 
threw  down  and  greatly  bruised,  hurt  and  wounded  the  plaintiff,  inso- 
much that  by  means  thereof  he,  the  plaintiff,  then  became  and  was  sick 
[Sec.  jirocecd  as  in  Form  1. 


NEGLIGENCE. 


See  "Carelessness." 


NUISANCES,  (c) 


See  "Ancient  Windows,"   "Common,"   "Reversion,"  "Watercour- 
ses," "Ways." 

fl.  For  not  using  due  Care  in  pulling  down  a  House  adjoining  the 
Plaintiff's  House,  whereby  the  latter  was  injured,  ^c.  (d) 

For  that  whereas  the   plaintiff,  before   and  at  the  time  of  the   commit- 

(c)   See    in    general  9    Co.    53    b,  59    a;  Harr.   Ind.    supra.     Evidence,    Rose.  336. 

Com.  Dig.  "Action  on  the  Case  for  a  Nui-  A  person  letting  premises  with  a  nuisance 

sance  ;"  Bac.  Ab.  tit.  "  Nuisance  ;"  3  Bla.  then  thereon,  and   receiving  rent,   is  liable 

C.  208  to  309  ;  1  Chit.  Gen.  Pr.  tit.  "  Nui-  for  the  continuance  of  the  nuisance  ;   Rex 

."    u T„j        ■:.        ti  r< A  _.: ..     r»„ji..     o  ivt      v.    »t     /^ct—  .    i     >    i      ..    t-.       ^-.-. 


nee  ;"  Harr.    Ind.     lit.    "  Case,    Action  v.  Pedly,  3  N.  &  M.  627  ;  1  Ad.  A:.  E.  822. 

■;"  Rose.  Ev.   4th    ed.    336    to  340,  VII.  The  venue  is    local;  Warren  r.    Webb,  1 

III.;     2    Chit.     PI.     Index,    Nuisances.  Taunt.  379;   1   Chit.  PI.  6th    ed.  26S  ;  and 

now    to    stale  the   injury  ;    Fitzsimons  v.  the  declaration  should  show  in  the  bodv  in 

Inglis,  5  Taunt.  534  ;  King  r.  AVilliainson,  what  county  the  premises  lie;   see  ante,  2, 

1  D.  &  R.  C.  N.  P.  35  ;  1  Chit.  PI.  6ih  ed.  note  (rf). 

384,  388.     Form  of  action  ;  id.  6th  ed.  133         (d)  It  is  satisfactorily  settled  that  it  is  a 

— 139.     Parties  to  the  action  ;  id.  65 — 83;  good  cause  of  action  that  a  next  neighbor 

[1576] 


5T6  CASE— DECLARATIONS  IN  :— NUISANCES. 

ting  of  the  grievances  hei'einafter  mentioned,  was  possessed  of  a  certain 
house,  situate  in  the  county  aforesaid,  and  occupied  the  same  and  resided 
therein,  and  just  before  and  at  the  times  of  the  committing  of  the  griev- 
ances hereinafter  mentioned,  the  defendant  was  about  to  pull  down,  and 
prostrate,  and  remove,  and  did  pull  down,  and  prostrate,  and  remove  a 
certain  other  house,  situate  in  the  county  aforesaid  and  next  adjoining  the 
said  house  of  the  plaintiff;  and  thereupon  it  became  and  was  the  duty  of 
the  defendant  to  use  due  care  and  skill  and  take  due,  reasonable  and 
proper  precautions  in  and  about  the  pulling  down,  and  prostrating,  and 
removing  the  said  house  so  adjoining  the  plaintiff's  said  house,  so  that 
for  want  of  such  care,  skill  and  precautions,  the  said  house  of  the  plain- 
tiff and  his  goods  and  chattels  therein  might  not  be  damaged  or  destroy- 
ed, or  the  plaintiff  injured  in  respect  thereof;  yet  the  defendant,  not  re- 
garding his  duty  in  that  behalf,  but  contriving  and  intending  to  injure  the 
plaintiff,  did  not  nor  would  use  due  care  or  skill,  or  take  due,  reasonable 
or  proper  precautions  in  or  about  the  pulling  down,  prostrating  or  remo- 
ving the  said  house  so  adjoining  the  said  house  of  the  plaintiff  upon  the 
said  occasion,  according  to  his  said  duty ;  and  the  defendant,  contriving 
and  intending  as  aforesaid,  heretofore,  to  wit,  on  [^'c.],  and  ton  divers 
other  days  and  times  afterwards,  and  before  the  commencement  of  this 
suit,  wrongfully  and  injuriously  pulled  down  and  prostrated  divers  parts 
of  the  said  house  so  adjoining  the  said  house  of  the  plaintiff,  upon  the 
said  occasion,  in  a  careless,  unskilful  and  improper  manner,  and  behaved 
and  conducted  himself  carelessly,  unskilfully  and  improperly  in  that  be- 
half, and  by  reason  of  the  several  premises  the  said  house  of  the  plain- 
tiff became  and  was  greatly  shaken  and  weakened  and  injured ;  and 
afterwards,  to  wit,  on  [^'^•l  gave  way  and  fell  in,  and  became  and  was 
greatly  injured  and  in   part  destroyed,  and  rendered  uninhabitable  ;  and 

conducts  himself  so  carelessly,  negligently  the  amount  of  the  value  of  the   plaintiff's 

and  unskilfully  in    pulling  down    his  own  old    house    thrown    down    by    defendant's 

house,  &c.  as  to  injure  thereby  his   neigh-  carelessness,  and    not    the  whole    expense 

bor's  house  ;    although     the     complainant  of  building  a  new  one  ;    Lukin -y.  Godsall, 

may  not    in    respect    of   the    latter    house  Peak.  Add.  C.  15  ;  see  Dodd  v.  Holme    It 

have  acquired    any  absolute    right    to    the  is  not  settled  whether  a  party  about  to  pull 

support  of  the  building  pulled  down  or  the  down  his  house  is  bound  to   give  notice  of 

adjoining    soil;  see  Trower  t?.  Chadwick,  his  intention    to    his  next    door    neighbor 

3  bing.    N.    C.  334.     The    above    form    is  (who  has  not  acquired  a  legal   right  to  the 

framed  in    substance   from  the   declaration  support  of  the  house,  &c.)  if  he    does  not 

in  that  case  (which  was    settled  in  consul-  shore    up  his   neighbor's  house  ;  see   Pey- 

tation  witli  an  eminent  counsel).     See  the  ton  v.   Mayor   of  London,  supra  ;  Massey 

earlier    cases    upon    this    point,  Peyton  v.  ii.  Goyder,  4  C.  »&;  P.  161  ;  and  per  Tindal, 

Mayor  of  London,  9  B.  &  C.  725;  4  M.  &  C.  J.  in  Trower  t;.  Chadwick,  3  Bing.  N. 

R.    625  ;  particularly    Dodd    i'.    Holme,  1  C.  353.     In    order   to    raise  this    question, 

Ad.  &  E.  493;  3  N.  &  M.  739;  Plant  v.  the  declaration  should  specially  charge  the 

James,  5  B.  &.  Ad.  791  ;  see  aform  (5c?7iiZc,  omission   to  give  notice,  and   the   pulling 

too  general)  in   Lloyd  i'.  Wigney,  6  Bing.  down    without  shoring   up;  see  form,   id, 

489.     And  it  seems  that  if  the  defendant  337,  8.     See  a  form  of  declaration   against 

has  been   guilty  of  actual   negligence  and  commissioners  of  sewers  for  undermining 

thereby  occasioned  the  injury,  he  is  liable,  the    plaintiff's  house   by  improperly  mak- 

although  the   plaintiff  himself  did  not  use  ing    a    sewer.  The    Grocers'    Company  v. 

those  precautions  he  ought  to   have  adopt-  Donne,  3  Bing.  N.  C.  34.     As  to  the  right 

ed  against   such  injury  ;   Walters  v.    Pfeil,  to  the   support  of  adjoining   property,  see 

M.  &  M.  362.     The  damages  should  be  to  post,  557,  note  (e). 
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by  reason  of  the  several  premises,  divers  goods  and  chattels  of  the  plain- 
tiff', to  wit,  of  great  value,  to  wit,  £ became   and  were  broken, 

spoiled,  and  destroyed,  and  thereby  also  the  plaintiff  has  from  thence 
hitherto  lost  and  been  deprived  of  the  use  of  his  said  house,  and  of  the 
profits,  benefits  and  advantages  which  he  otherwise  might  and  would 
have  acquired  from  the  possession  and  use  thereof;  and  thereby  also  the 
plaintiff  has  necessarily  incurred  divers  expenses,  to  wit,  to  the  amount 
Qi £ ,  in  having  his  said  house  examined  and  surveyed,  and  the  na- 
ture and  extent  of  the  said  damages,  injuries  and  losses  ascertained,  and 
in  and  about  the  removal  of  the  ruins  of  the  said  house,  and  of  such  of 
his  said  goods  and  chattels  as  were  not  wholly  destroyed,  and  in  and 
about  the  removal  of  the  said  last-mentioned  goods  and  chattels,  and  in 
and  about  the  procuring  another  residence,  and  in  and  about  the  rebuild- 
ing his  said  house,  and  otherwise  in  relation  to  the  premises  and  matters 
aforesaid,  and  was  and  is  otherwise  injure.1;  To  the  damage,  &c. 


2.  For  pulling  down  a  House  adjoining  the  Plaintiff's,  and  disturb- 
ing the  Foundations  of  Plaintiff"' s  House,  {he  being  entitled  to 
the  support  of  such  adjoining  House  and  Foundations),  without 
shoring  up  Plaintiff^ 's  House,  &fc.  (e) 

For  that  whereas  the  plaintiff,  before  and  at  the  time  of  the  committing 
of  the  grievances  hereinafter  mentioned,  was  possessed  of  a  certain  dwell- 
ing-thouse  situate  in  the  county  aforesaid,  and  occupied  the  same,  and 
resided  therein  ;  and  whereas,  before  and  at  the  times  of  the  committing 
of  the  grievances  by  the  defendant  as  hereinafter  mentioned,  the  plaintiif 's 
said  house  adjoined  a  certain  other  house  situate  in  the  county  aforesaid, 
whereof  the  defendant  then  was  possessed,  and  in  part  of  right  rested  up- 
on and  was  of  right  in  part  supported  by  parts  of  the  said  adjoining 
house ;  and  the   plaintiff,    before  and   at  and  during    those  times,  was    of 


(e)  The  above  is  framed  from  the  form  show  that  the  plaintiff  's  house  was  an- 
of  declaration  adopted  in  Troweri;.  Chad-  cient,  or  that  he  had  acquired  a  right  to 
wick,  cited  ante,  576,  note  {d).  The  de-  have  it  supported  by  the  adjoining  wall 
fendant,  in  Trower  f  Cliadwick,  pleaded  or  soil,  and  merely  charges  (without  lay- 
some  defective  pleas,  which  were  demur-  ing  negligence,  &c.  see  Form  1,  snpra) 
red  to;  and  upon  the  argument,  the  de-  that  defendant  dug  into  the  soil  and  foun- 
fendant's  counsel  objected  to  the  declara-  dation  of  tlie  adjoining  land  so  near  the 
lion,  but  the  Court  decided  that  it  was  plaintift"s  house  that  it*  fell,  &c.,  it  is  de- 
good.  Tindal,Q.  3.,  in  delivering  judg-  feclive;  see  Wyatt  v.  Harrison,  3  B.  & 
menl,  said,  "The  count  contains  a  clear  Ad.  871  ;  Dodd  (-.  Holme,  1  Ad.  <fe  E.  4!>3; 
and  substantial  ground  of  action,  and  that  3  N.  &  M.  739,  S.  C.  For  it  appears  that 
jf  the  defendant  meant  to  object  that  the  where  a  party  has  not  acquired  an  abso- 
plaintiff's  right  and  title  were  not  alleged  lute  right  to  such  support  for  his  house  by 
with  sufficient  certainty  he  ought  to  have  2\)  years  uninterrupted  enjoyment  thereof, 
demurred  specially  to  the  declaration,  in-  or  other  legal  means,  his  neighbor  may 
Btead  of  pleading  over."  The  allegation  in  dig  into  or  use  his  own  soil  to  the  e.\trem- 
reference  to  the  plaintiff's  right  to  the  ity  thereof,  without  shoring  up  the  house, 
support  of  the  adjoining  soil  as  a  founda-  and  is  not  liable  (reasonable  care  and  skill 
lion  for  his  house,  was  mainly  founded  on  being  used)  although  such  house  fall 
the  form,  «fec.  in  Brown  i;.  Windsor,  1  C.  down;  see  id. 
J.  20.     Where    the   declaration  does  not 

[f578] 


578  CASE— DECLARATIONS  IN  :— NUISANCES. 

right  entitled  that  his  said  house  should  so  in  part  rest  upon  and  be  so 
supported  in  part  by  the  said  parts  of  the  said  adjoining  house,  without 
the  hindrance  or  disturbance  of  any  person  ;  and  whereas,  before  and  at 
the  times  of  the  committing  of  the  grievances  hereinafter  in  this  count 
mentioned,  there  were  certain  foundations  belonging  to  and  supporting 
the  said  house  of  the  plaintiff,  and  he  of  right  had  enjoyed,  and  then  of 
right  ought  to  have  enjoyed,  and  still  of  right  ought  to  enjoy  such  foun- 
dations and  the  benefit  and  advantage  thereof  for  the  support  of  his 
said  house  without  the  hindrance  or  disturbance  of  any  person  ;  Yet  the 
defendant,  well  knowing  the  premises,  but  contriving  and  intending  to 
injure  the  plaintiff,  heretofore,  to  wit,  on  [4"C']  and  on  divers  other  days 
and  times  afterwards  and  before  the  commencement  of  this  suit,  wrong- 
fully and  injuriously  took  down,  pulled  doAvn,  and  removed,  and  caused 
and  procured  to  be  taken  down  and  removed,  the  said  house  so  adjoin- 
ing the  said  house  of  the  plaintiff,  by  which  the  said  last-mentioned  house 
was  so  in  part  supported  as  aforesaid,  without  shoring  up,  propping  up, 
or  securing  or  taking  other  reasonable  and  proper  precautions  to  sup- 
port or  secure,  or  shore  up  the  said  house  of  the  plaintifi",  so  as  to  pre- 
vent the  same  from  giving  way  or  being  weakened  or  damaged  or  des- 
troyed on  that  occasion  ;  and  also  then  wrongfully  and  injuriously  dug, 
and  made,  and  caused  and  procured  to  be  dug  and  made,  divers  exca- 
vations in  the  earth  near  to  the  said  foundations  of  the  said  house  of 
the  plaintiff,  and  loosened,  weakened  and  disturbed  such  foundations, 
without  taking  due  and  proper  precaution  to  prevent  the  said  foun- 
dations from  being  weakened  and  injured  and  giving  way,  and  by  rea- 
son thereof  the  said  foundations  then  became  and  were  injured,  loos- 
ened and  weakened,  and  by  reason  of  the  said  several  premises,  the 
said  house  of  the  plaintiff  then  became  and  was  greatly  weakened  and 
injured  ;  and  by  reason  of  the  said  several  premises  in  this  count  mention- 
ed, the  said  house  of  the  plaintiff  afterwards,  to  wit,  on  [^-c]  aforesaid, 
gave  way  and  fell  in,  and  became  and  was  greatly  injured  and  destroyed; 
and  by  reason  of  the  several  premises  divers  goods  [iS^c.  proceed  and  con- 
clude as  in  last  form. 


f3.  Against  Persons  employed  in  making  a  Railway  and  Aqueduct, 
for  cai'elessness,  &fc.  in  performing  the  Works,  whereby  Plaintiff's 
land  was  injured.(f) 

For  that  whereas,  before  and  at  the  times  of  the  committing  of  the 
grievances  by  the  defendants  hereinafter  mentioned,  the  plaintiff  was, 
and  thence  hitherto  hath  been,  and  still  is   lawfully  possessed  of  divers, 

to  wit, acres  of  land,  with  the  appurtenants,  situate  in  the   county 

aforesaid  ;  and  whereas  also,  before  and  at  the  times   of  the   committing 
of  the  grievances  by  the  defendants  hereinafter  mentioned,  they,  the  de- 

(/)  See  1  Chit.  PI.  6th  ed.  76,  77;  The  Grocers'  Company  v.  Donne,  3  Bing.  N.  C.  34. 
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fendants  were  engaged  in  the  making  of  a  certain  part  of  a  certain  intend- 
ed raihvay  near  to  and  across  part  of  the  said  lands  so  possessed  by  the  plain- 
tiff as  aforesaid,  and  were  also  then  employed  in  cutting  a  certain  aque- 
duct through  and  across  a  certain  high   road    leading   from to , 

and  which  said  high  road  intersected  and  ran  between  a  certain  part  of 
the  said  lands  so  possessed  by  the  plaintiff  and  certain  land  covered  with 
water,  and  called  the  Fleet  Pond,  and  a  certain  other  part  of  the  said 
lands  so  possessed  by  the  plaintiff,  being  also  land  covered  with  Avater, 
and  called  the  Lower  Pond,  and  in  laying  in  a  certain  trunk  from  the 
said  Fleet  Pond  to  the  said  Lower  Pond,  and  in  filling  up  and  covering 
in  the  said  aqueduct  so  cut  by  the  defendants  as  aforesaid  ;  yet  the  de- 
fendants, well  knowing  the  premises,  but  contriving  and  wrongfully  and 
injuriously  intending  to  injure  the  plaintiff  in  respect  of  the  occupation 
of  the  said  lands  whereof  he  was  so  possessed,  afterwards,  and  whilst  the 
plaintiff"  was  so  possessed  as  aforesaid,  to   wit,  on    [i^cj  and   on   divers 

other  days   and    times  between   that   day   and   the day  of a.  d. 

,  so  carelessly,  negligently,  unskilfully,  inartificially,  improperly  and 

insufficiently  cut  the  said  aqueduct  and  laid  in  the  said  trunk  from  the 
said  Fleet  Pond  to  the  said  Lower  Pond,  and  filled  up  and  covered 
in  the  said  aqueduct,  and  kept  and  continued  the  said  several  works 
from  the  times  of  the  respective  doings  and  performings  thereof  until 
the  day  and  year  last  aforesaid,  so  carelessly,  negligently,  unskilfully, 
inartificially,    improperly    and    insufiiciently    done     and     performed     as 

aforesaid,    that    afterwards,   to    wit,  on  the    said   day   of  in 

the  year  aforesaid,  by  reason  of  the  careless,  negligent,  unskilful, 
inartificial,  improper  and  insufficient  manner  in  which  the  said  several 
works  were  respectively  done  and  performed  and  kept  and  continued 
as  aforesaid,  the  waters  then  being  in  the  said  Fleet  Pond,  broke 
through  the  said  works  of  the  said  defendants  unto  and  into  the  said 
Lower  Pond,  ahd  from  thence  mingled  and  aided  with  and  by  the 
waters  of  the  said  Lower  Pond,  wrongfully  and  with  great  force  and  vi- 
olence, overflowed  divers,  to  wit, acres   of  meadow  land,   and 

acres  of  pasture  land  respectively,  parcel  of  the  said  land  so  possessed 
by  the  plaintiff  as  aforesaid,  and  staid  and  continued  in  and  upon  the 
same  respectively  for  a  long  space  f  of  time,  to  wit, months  then  fol- 
lowing ;  and  during  that  time  Avashed  up,  tore  uj),  and  subverted  divers, 
to  Avit,  500  trees,  and  divers,  to  Avit,  20  perches  of  hedges  of  the  plaintiff' 
there  then  growing  and  being,  and  by  a-eason  of  Avhich  said  overfloAving, 
not  only  Avere  the  ditches  and  drains  of  the  plaintiff"  on  his  said  lands  then 
being  greatly  choked  up,  and  the  said  lands  greatly  saturated  Avith  Avater, 
and  dirtied  and  injured  Avith  and  by  a  sandy  deposit  thereupon  thereby 
brought  and  occasioned,  and  otherAvise  much  lessened  in  value  ;  and  the 
plaintiff  Avas  thereby  hindered  and  prevented  from  and  lost  the  season  for 
cultivating  the  same  as  he  otherwise  might  and  would  have  done,  but  al- 
so divers  great   quantities,  to   Avit, of  manure  of  the   plaintiff  there 

then  lying,  of  great   value,  to   wit,  of  the  value   of  £ ,  Avere   AvhoUy 
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washed  away,  consumed  and  destroyed,  and  the  plaintifF  hath   been    and 
is  thereby  otherwise  greatly  injured. 


4.  Against  a  Person  who  had  contracted  to  lay  down  Gas  Pipes  in 
a  Highway,  for  leaving  the  Road  in  an  insecure  state,  whereby 
Plaintiff's  Horse  was  injured,  (g) 

For  that  whereas  before  and  at  the  times  of  the  committing  of  the  grie- 
vances hereinafter  in  this  count  mentioned,  the  defendant  had  taken  upon 
himself  to  put  and  lay  down  certain  pipes  in  and  under  a  certain  public  and 
common  king's  highway  in  the  county  aforesaid,  for  the  purpose  of  light- 
ing the  said  highway  and  other  places  adjacent  with  gas,  and  to  take  up 
part  of  the  said  highway,  and  make  certain  trenches  therein  for  the  pur- 
pose aforesaid,  and  when  such  pipes  were  laid  down,  to  fill  up,  ram 
down,  and  level  in  a  proper  manner  the  said  trenches,  and  also  to  level 
in  a  proper  manner  such  parts  of  the  earth  and  materials  of  the  said 
highway  as  he  should  have  disturbed  and  displaced  in  doing  the  said 
works,  and  to  put  and  leave  the  said  highway  in  a  reasonably  secure  and 
proper  state  and  condition,  in  order  that  persons,  and  carriages,  and 
horses,  lawfully  passing  in  and  along  the  said  highway  might  not  be  in- 
jured in  that  behalf;  and  the  defendant  heretofore,  to  wit,  on  [t^c-]?  ac- 
cordingly took  up  part  of  the  said  highway,  and  made  divers  trenches 
and  holes  therein,  and  laid  down  therein  the  said  pipes  upon  the  occa- 
casion  aforesaid,  and  then  much  disturbed  and  displaced  the  earth  and 
materials  of  the  said  higliAvay,  and  by  reason  of  the  premises,  before  and 
at  the  times  of  the  committing  of  the  grievances  hereinafter  mentioned, 
it  became  and  was  the  defendant's  duty  to  use  due  and  reasonable  care, 
dilligence,  and  skill,  and  to  adopt  due  and  proper  precautions  in  and 
about  the  filling  up,  ramming  down,  and  levelling  in  a  proper  manner  the 
said  trenches,  and  levelling  such  parts  of  the  earth  and  materials  of  the 
said  highway  as  the  defendant  disturbed  and  displaced  in  performing 
the  said  tvvorks  as  aforesaid,  and  in  putting  and  leaving  the  said 
highway  in  such  reasonably  secure  and  proper  state  and  condition 
as  aforesaid  ;  Yet  tlie  defendant,  not  regarding  his  said  duty,  but  con- 
triving and  intending  to  injure  the  plaintiff,  did  not  nor  would  use 
such  due  and  reasonable  care,  diligence,  or  skill,  or  adopt  such  due 
and  proper  precautions  in  and  about  the  filling  up,  ramming  down, 
and  levelling  the  said  trenches,  and  levelling  in  a  proper  i/ianner  such 
pai'ts  of  the  earth  and  materials  of  the  said  highway  as  the  defendant  dis- 
turbed and  displaced  in  performing  the  said  works  as  aforesaid,  and  in 
putting  and  leaving  the  said  highway  in  such  reasonably  secure  and  pro- 
per state  and  condition  as  aforesaid  ;  and  the  defendant  then,  to   wit,  on 

{g)  The  plaintiff"  obtained  a  verdict  in  pavement     in     an     improper    condition  ; 

the  action  in  which  this  form  was   used.  Drew  v.  New  River  Company,  6  C.  &  P. 

Declaration  against  a  company  for  leaving  754. 
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the  day  and  year  last  aforesaid,  wrongfully  and  injuriously  made  default 
in  the  premises,  and  put  and  left  the  said  part  of  the  said  highway  in  a 
dangerous,  insecure,  loose,  soft,  rotten,  and  improper  state  ^d  condi- 
tion, and  without  any  warning  that  the  same  was  in  such  state  and  condi- 
tion ;  and  by  reason  thereof  a  certain  horse  of  the  plaintiff  of  great  val- 
ue, to  Avit,  £ which  he  was   then   lawfully  driving  in   and   along  the 

said  highway,  then  sunk  into  the  said  part  of  the  said  highway,  and  was 
entangled  therein  and  fell  down,  and  became  and  was  cut,  lacerated, 
wounded,  and  greatly  injured,  disabled,  disfigured,  and  lamed  and  ren- 
dered of  little  or  no  use  or  value  ;  and  thereby  the  plaintiff  from  thence 
hitherto  hath  been  and  yet  is  deprived   of  the  use  of  the  said  horse,  and 

hath  incurred  divers  expenses,  to  wit,  to  the  amount  of  £ ,  in  having 

the  said  horse  examined,  kept,  and  taken  care  of,  and  in  endeavoring  to 
cure  the  said  horse  of  the  said  injuries,  and  is  otherwise  damnified. 


5.  For  working  a  Steam-Engine  and  keeping  up  large  Fires  in  a 
Building  adjoining  Plaintiff'' s  Premises,  &fc. 

For  that  whereas  before  and  at  the  times  of  the  committing  the  griev- 
ances hereinafter  mentioned,  the  plaintiff  was  and  thence  hitherto  hath 
been  and  still  is  lawfully  possessed  of  a  certain  messuage  or  dwelling- 
house  and  premises  with  the  appurtenants,  situate  in  the  county  afore- 
said, and  resided  and  still  resides  therein  with  his  family,  and  carried  on 
and  still  carries  on  therein  the  trade  and  business  of  a ;  and  where- 
as the  defendant,  before  and  at  the  times  of  the  committing  the  grievan- 
ces hereinafter  next  mentioned,  was,  and  from  thence  hitherto  hath  been 
and  still  is  possessed  of  a  certain  building  near  to  and  adjoining  the  said 
tenements  of  the  plaintiff;  Yet  the  defendant,  contriving  and  wrongfully 
and  unjustly  intending  to  injure  the  plaintiff  in  this  behalf,  whilst  the 
plaintiff  was  so  possessed  of  his  said  tenements,  and  so  resided  and  dwelt 
and  exercised  and  carried  on  his  said  trade  and  business  therein  as  afore- 
said, to  wit,  on  [4'c.],  and  on  divers  days  and  times  after  that  day  and 
before  the  commencement  of  this  suit,  wrongfully,  unlawfully,  and  unjustly, 
without  the  license  or  consent  and  tagainst  the  will  of  the  plaintiff,  erected 
and  built  a  certain  steam-engine,  and  also  divers  other  engines,  and  divers 
mills  and  machines,  to  wit,  twenty  other  engines,  ten  mills,  and  twenty 
machines  for  the  grinding  and  manufacturing  of  [drugs]  and  other  sub- 
stances in  the  said  buildings  of  the  defendant,  and  there  wrongfully  and 
injuriously  kept  and    continued  the  same  so  there  erected  and  built  for  a 

long  time,  to   wit,  thence  hitherto,  {h)  and   then,  to  wit,  on  the  said 

day  of A.  D.  ,  and  on  divers  other  days  and  times  after  that  day 

and  before  the  commencement  of  this  suit,  wrongfully,  unlawfully,  and 
unjustly,  and  without  the  consent  of  the  plaintiff,  there  worked  and  used, 


(k)  Or  if  the  plaintiff  were  not  the  original  erector  of  the  engine,  «&c.,  see  Form  2, 
ante,  499. 
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and  caused  and  procured  to  be  worked  and  used  the  said  steam-engine, 
and  the  said  other  engines,  mills,  and  machines,  and  in  so  doing  on  the 
several  days  and  times,  aforesaid  wrongfully,  unlawfully,  and  unjustly 
made  and  caused  and  procured  to  be  made  divers  loud,  horrible,  discord- 
ant and  ti'emendous  sounds,  and  noises,  and  vibrations,  and  greatly  shook 
the  said  messuage  or  dwelling-house  and  premises  of  the  plaintiff  and  the 
foundations  thereof,  and  the  furniture,  effects,  goods,  and  chattels  of  the 
plaintiff  therein  being ;  and  also,  to  wit,  on  the  several  days  and  times 
aforesaid,  AvrongfuUy,  unlawfully,  and  unjustly  made  and  kept,  and 
caused  and  procured  to  be  made  and  kept  up  divers  large  and  dangerous 
fires,  at  and  in  the  said  buildings  of  the  defendant,  for  the  purpose 
of  working  and  using  the  said  steam  and  other  engines,  mills,  and  ma- 
chines of  the  defendant  there,  by  means  of  which  said  several  premises 
the  said  messuage  [<^c.]  of  the  plaintiff  became  and  were  on  those  several 
■  days  and  times  greatly  disjointed,  broken,  damaged,  and  in  great  and 
imminent  danger  of  falling  and  tumbling  down  ;  and  a  part  of  the  said 
furniture,  goods  and    chattels   of  the   plaintiff,    to  wit,  [describe  themi,  of 

great  value,  to  wit,  of  the  value  of  £ ,  being  therein,  thereby  became 

and  tvere  greatly  injured,  damaged  and  spoiled,  and  by  means  of  the 
aforesaid  premises  and  the  siiioke,  vapors  and  filth  arising  from  the  said 
fire,  and  which  entered  and  impregnated  the  air  in  the  said  tenements  of 
the  plaintiff,  he  the  plaintiff  and  his  family  were  greatly  disturbed  and 
disquieted,  incommoded,  interrupted  and  annoyed  in  the  peaceable  and 
quiet  possession,  use,  occupation  and  enjoyment  of  his  said  messuage 
[^c],  insomuch  that  by  means  thereof  the  health  of  the  plaintiff  was 
and  is  greatly  impaired  and  injured,  so  that  it  became  and  was  unsafe, 
incommodious  and  unfit  for  the  plaintiff  to  reside  or  dwell  any  longer 
with  his  family,  or  to  exercise  or  carry  on  his  said  trade  and  business 
at  or  in  his  said  messuage  [^'^-J  ?  «ii^d  thereupon  he  the  plaintifi"  was 
forced  and  obliged  to  and  did,  to  wit,  on  [^-c],  of  necessity  quit  the 
same,  and  go  and  reside  with  his  family,  and.  exercise  and  carry  on  his 
said  trade  and  business  elsewhere,  and  the  said  messuage  [t5'C.]  became 
and  were,  and  from  thence  hitherto  have  been  and  still  are  empty  and 
unoccupied ;  and  tthe  plaintiff  hath  thereby  not  only  lost  and  been  de- 
prived of  all  the  profits,  benefits  and  advantages  which  might  and  would 
otherwise  have  accrued  to  him  from  and  in  respect  of  the  said  messuage 
[4^c.],  but  hath  been  put  to  great  trouble,  inconvenience  and  expense  in 
and  about  the  procuring  another  residence  for  himself  and  his  family, 
and  the  exercise  and  carrying  on  his  said  trade  and  business,  and  in  and 
about  his  said  removal  to  such  other  residence,  and  the  fitting  up  thereof 
and  making  the  same  commodious  and  convenient  for  the  purpose  afore- 
said ;  and  the  plaintiff'  hath  been  and  is  by  means  of  the  premises  afore- 
said otherwise  greatly  injured,  and  put  to  great  additional  and  otherwise 
unnecessary  trouble  and  expense  in  and  about  the  exercising  and  carrying 
on  of  his  said  trade  and  business. 
[t583j 
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6.   Other  Forms  for  Nuisances,  8{C. 

[For  manufacturing  candles  near  a  dwelling-house  ;  2  Cliit.  PI.  ,^t]\  ed. 
773,  6tli  ed.  544. 

For  keeping  a  slaughter-liouse  near  plaintiff's  school ;  2  Chit.  PI.  .5th 
ed.  775,  6th  ed.  545. 

For  a  noisy  nuisance  in  mauufecturing  iron  ;  Elliotson  v.  Tathani,  2 
Bing.  N.  C.  134. 

For  not  repairing  privy  adjoining  plaintiff's  house  ;  2  Chit.  PI.  5th  ed. 
771,  6th  ed.  542,  543. 

For  erecting  a  mound,  &c.  on  a  hill  above  plaintiff's  house,  whereliy 
it  was  unsafe,  &c.  ;  Norris  v.  Daniell,  4  M.  &  Scott,  383. 

For  undermining  plaintiti"'s  house  ;  The  Earl  of  Lonsdale  v.  Littledale, 
2  H.  Bla.  267 ;  The  Grocers'  Company  v.  Donne,  3  Bing.  N.  C.  34. 

For  erecting  adjoining  house  so  that  it  projected  over  the  plaintiff's, 
and  the  rain,  «fec.  fell  thereon  ;  2  Chit.  PI.  5th  ed.  776  a,  6th  ed.  546  ; 
see  Thomas  v.  Thomas,  1  Gale,  61  ;  2  C.  M.  &  R.  35,  S.  C. 

For  leaving  a  cellar  door  uncovered,  whereby  plaintifl'  fell  in,  &c.  ;  2 
Chit.  PL  5th  ed.  599  a,  6th  ed.  403  ;  see  Rose.  Ev.  4th  ed.  353  ;  Coup- 
land  V.  Hardingham,  3  Campb.  398  ;  Proctor  v.  Harris,  4  C.  &  P.  337  ; 
Daniells  v.  Potter,  4  C.  &  P.  262;  Jarvis  v.  Dean,  11  Moor,  354;  see 
post,  "  Ways." 

For  leaving  a  mine  uncovered,  whereby  plaintiff  's  horse  fell  in  ^  Sy- 
bray  v.  White,  1  M.  &  W.  435. 

For  setting  spring  guns  ;  7  &  S  Geo.  4,  c.  18,  s.  1  ;  Forms,  llott  v. 
Wilkes,  3  B.  &  Al.  304 ;  Bird  v.  Holbrook,  4  Bing.  628  ;  1  M.  &  P.  607. 
Dog  spears,  &c.  Deane  y.  Clayton,  2  Marsh.  577;  1  Moor,  203;  7  Taunt. 
489  ;  Sears  v.  Lyon,  2  Stark.  R.  317  ;  Townshend  v.  Walker,  9  East, 
277. 

For  injury  by  a  gun  being  entrusted  to  an  unfit  person  ;  Dixon  v.  Bell, 
5  M.  &  Sel.  198 ;   1  Stark.  R.  287,  S.  C. 

Other  Forms,  2  Chit.  PI.  Index,  "  Nuisances."] 


i  PATENTS,  (i) 


By  the  Assignee  (k)  of  Letters  Patent,  who  had  disclaimed  (I)  part 
of  the  Invention,  for  various  infringements  of  the  Patent. 

For  that  whereas  a  certain  person,  to  wit,  S.  P.  before  and  at  the  time 
of  the  making  of  the  letters  patent  hereinafter  mentioned,  was  the  true 


(i)  As  to  the  law  upon  this  subject,  see     Smith;    2  Chit.   Commerce,  192  to  212; 
the    Treatises    by    Godson,   Davies,   and     Har.   Ind.   and  Add.  tit.  '-Patent;"  Chit 
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and  first  inventor  of  certain  improvements  in —  and  tliereupon  here- 
tofore, to  Avit,  on  &c.,  bj  certain  letters  patent  of  his  late  Majesty  King 
William  the  Fourth,  bearing  date  at  Westminster  the  day  and  year 
last  aforesaid,  under  the  Great  Seal  of  Great  Britain,  and  which  said  let- 
ters patent  the  plaintiff  now  brings  here  into  Court,  after  reciting  that 
[set  out  the  recital,  the  gi^ant,  the  clauses  prohibiting  infringement,  the  pro- 
viso requiring  a  specification,  and  the  clause  as  to  the  coistruction  to  be  put 
upon  the  grant,  fully  in  the  past  tense']  as  by  the  said  letters  patent  fully 
appears  ;  And  the  plaintiff  further  saith,  that  the  said  S.  P.  did  after- 
wards and  within  \^six\  months  next  and  immediately  after  the  date  of  the 
said  letters  patent,  to  wit,  on  [^c]  in  pursuance  of  the  said  letters  pa- 
tent, by  an  instrument  in  writing,  to  wit,  a  specification,  under  his  hand 
and  seal  particularly  describe  and  ascertain  the  nature  of  his  said  inven- 
tion, and  in  what  manner  the  same  was  to  be  and  might  be  performed  ;  and 
did  afterwards  and  within  [six]  calendar  months  next  and  timmediately 
after  the  date  of  the  said  letters  patent,  to  wit,  on  [^-f.J  cause  the  said 
instrument  in  writing  to  be  inrolled  in  his  said  late  Majesty's  High  Court 
of  Chancery  at  Westminster,  in  the  county  of  Middlesex,  [which  said 
instrument  in  writing  or  specification  was  and  is  as  follows :  (m)  "  To  all 
to  whom   these  presents    shall    come,  I,    S.  P.,    of  [^'^-J  send    greetings 


&  Hulm.  Coll.  of  Statutes,  tit.  "  Patent," 
"Copyright;"  post,  Pleas,  lit.  "Patent;" 
and  the  late  cases  of  Cornish  v.  Keane,  3 
Bing.  N.  C.  570,  and  Morgan  v  Seaward, 
2  M.  &  W.  544.  By  5  &  6  Will.  4,  c.  83, 
s.  1,  any  person  having  obtained  letters 
patent  for  any  invention,  may  enter  a  dis- 
claimer of  any  part  of  his  specification,  or 
a  memorandum  of  any  alteration  therein, 
which,  when  filed  as  therein  mentioned, 
shall  be  deemed  part  of  such  specification  ; 
and  that  section  provides,  that  a  caveat 
may  be  entered  as  heretofore,  that  the  dis- 
claimer shall  not  affect  actions  pending  at 
the  time,  and  that  the  attorney-general 
may  require  the  party  to  advertise  his 
claim.  The  2d  sect,  points  out  the  mode 
of  proceeding  where  the  patentee  is  proved 
not  to  be  the  real  inventor,  though  he 
believed  himself  to  be  so.  By  the  3d 
section,  if  in  any  action  or  suit  respecting 
an  infringement,  a  verdict  or  decree  shall 
pass  for  the  patentee,  the  judge  may  grant 
a  certificate  that  the  validity  of  the  patent 
came  in  question,  which  being  given  in 
evidence  in  any  other  action  or  suit  touch- 
ing such  patent,  the  patentee,  if  he  have 
a  verdict  or  decree,  shall  have  treble  costs, 
to  be  taxed  at  three  times  the  taxed  costs, 
unless  the  judge  in  such  second  action 
shall  certify  he  ought  not  to  have  treble 
costs.  The  4th  section  points  out  the 
mode  of  proceeding  in  case  of  application 
for  the  prolongation  of  the  term  of  a  pa- 
tent. The  5th  section  enacts  that  the 
defendant  shall   give  notice  of  the  objec- 

[f585] 


tions,  &c.  he  means  to  rely  upon  (see 
Pleas  and  form  -if  notice,  post,  Pleas,  tit. 
"Patent").  The  6tli  section  provides  that 
in  taxing  costs  in  actions  for  infringement 
"regard  shall  be  had  to  the  part  of  such 
case  which  has  been  proved  at  the  trial, 
which  shall  be  certified  by  the  judge  be- 
fore whom  the  same  shall  be  had  ;  and  the 
costs  of  each  part  of  the  case  shall  be 
given  according  as  either  party  has  suc- 
ceeded or  failed  therein,  regard  being  had 
to  the  notice  of  objection,  as  well  as  the 
counts  in  the  declaration,  and  without 
regard  to  the  general  result  of  the  trial." 
The  7th  section  inflicts  a  penalty  for  using 
without  authority  the  name  of  a  patentee, 
&c.  (see  as  to  fraud  of  this  kind,  ante,  538, 
note  (y).)  In  Perry  v.  Skinner,  2  M.  & 
W.  471,  it  was  held,  that  where  a  patent 
is  originally  void,  but  amended  under  the 
above  statute  byfiling  a  disclaimer  of  part 
of  the  invention,  that  act  has  not  a  retros- 
pective operation  so  as  to  make  a  party 
liable  for  an  infringement  of  the  patent 
prior  to  the  time  of  entering  such  dis- 
claimer, although  the  invasion  related  to 
a  part  of  the  invention  not  disclaimed. 

(k)  The  patentee,  and  the  assignee  of 
part  of  his  interest,  may  and  should  join 
as  plaintiffs  for  an  infringement;  Weiler 
and  others  ;'.  Baker,  2  Wills.  423;  2 
Saund.  115,  116  a. 

(l)  See  supra,  note  (i). 

(m)  Omit  the  part  between  the  brackets 
if  there  be  no  disclaimer.  The  specifica- 
tion was  set  out  to  explain  the  disclaimer. 
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whereas"  [c^-c]  ;  ajid  the  plaiutift'  further  saith,  that  there  was  and  still  is 
annexed  to  the  said  instrument  in  writing,  or  specification,  a  certain  draw- 
ing with  certain  figures  and  letters  marked  thereon,  as  in  the  said  instru- 
ment in  writing,  or  specification  mentioned]  ;  and  the  plainlifT  furtlier 
saith,  that  afterwards,  and  before  the  committing  by  the  defendant  of  the 
several  grievances  hereinafter  mentioned,  to  wit,  on  [^c]  by  a  certain 
indenture  then  made  between  the  said  S.  P.  of  the  one  part,  and  the 
plaintiff  of  the  other  part,  (which  said  indenture,  sealed  with  the  seal  of 
the  said  S.  P.  the  plaintiff  now  brings  here  into  Court,  the  date  whereof 
is  the  day  and  year  last  aforesaid)  the  said  S.  P.  for  the  considerations 
therein  mentioned,  did  grant,  bargain,  sell,  assign,  transfer,  and  set  over 
unto  the  plaintiff,  his  executors,  administrators  and  assigns  the  said  letters 
patent,  and  all  benefit  and  advantage  to  be  derived  from  the  said  letters 
patent,  and  all  the  right,  title  and  interest,  both  at  law  and  in  equity,  of 
the  said  S.  P.  of,  in  and  to  the  same,  to  have  and  to  hold  the  same  unto 
the  plaintiff,  his  executors,  administrators  and  assigns  thenceforth,  for 
and  during  all  the  residue  and  remainder  then  to  come  and  unexpired  of 
the  said  term  of  fourteen  years,  by  the  said  letters  patent  granted  as  his 
absolute  estate  and  effects,  as  by  the  said  indenture  fully  appears,  where- 
by the  plaintiff  then  became  and  was  and  thence  hitherto  hath  been 
entitled  to  the  privileges,  benefits  and  advantages,  of  the  said  letters  pat- 
ent;  and  the  plaintiff"  further  saith,  that  after  the  making  of  the  said  in- 
denture, and  after  the  passing  of  a  certain  act  of  parliament  passed  in 
the  sixth  year  of  the  reign  of  his  late  Majesty  King  William  the  Fourth, 
intituled  "  An  Act  to  amend  the  law  touching  Letters  Patent  for  Inveu- 
tioir's,"  and  before  the  commencement  of  this  suit,  to  wit,  on  [c^-c]  he, 
the   plaintiff,  pursuant   to  the  said  statute,  and    by  and  with  the  leave  of 

,  Knt.,  then  being   his  said  late  Majesty's   solicitor-general,  first  had 

and   obtained  for  that   purpose,  and  duly  certified   by  his,   the  said  , 


fiat  and  signature  in  that  behalf,  entered  with  the  clerk  of  the  patents  of 
England,  a  certain  disclaimer  and  memorandum  of  alteration  in  writ- 
ing, of  part  of  the  said  specification,  the  same  not  being  such  disclaimer 
or  alteration  as  extended  the  exclusive  fight  granted  by  the  said  letters 
patent,  by  Avhich  discUiimer  and  memorandum  of  alteration,  the  same  be- 
ing under  the  hand  and  seal  of  the  said  plaintiff  he  did  disclaim  as  fol- 
lows: — "I,  the  said  S.  P.,  do  hereby  declare,  that"  [i^c.],  which  said 
disclaimer  and  memorandum  of  alteration  were  afterwards,  to  wit,  on 
[(^c]  filed  by  the  said  clerk  of  the  patents,  and  tduly  inrolled  with  the 
said  specification  pursuant  to  the  statute  in  that  case  made  and  provided, 
as  by  the  record  of  the  said  specification  and  disclaimer  and  ri.emoran- 
dum  of  alteration  remaining  of  record  in  the  said  High  Court  of  Chan- 
cery fully  appears  ;  and  the  plaintiff  further  saith,  that  the  said  S.  P. 
from  the  time  of  granting  the  said  letters  patent  until  the  making  of  the 
said  indenture,  made  and  exercised  and  vended  the  said  invention,  and 
that  he,  the  plaintiff,  hath  always  since  the  making  of  the  said  indenture 
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as  aforesaid,  by  himself,  his  deputies,  servants  and  agents  in  that  behalf, 
made,  used,  exercised  and  vended  the  aforesaid  invention,  to  Mit,  the  said 

improvements   in which  he  was   so  entitled  to  make,   use,   exercise 

and  vend  as  aforesaid ;  yet  the  defendant,  well  knowing  the  several  pre- 
mises, but  contriving  and  wrongfully  and  injuriously  intending  to  injure 
the  plaintiff  and  to  deprive  him  of  the  profits,  benefits  and  advantages 
which  he  might  and  otherwise  would  have  derived  and  acquired  from  the 
making,  using,  exercising  and  vending  of  the  said  invention,  after  the 
making  of  the  said  letters  patent  and  of  the  said  indenture,  and  after  the 
said  disclaimer  and  memorandum  of  alteration  were  so  entered,  filed  and 
inrolled  as  aforesaid,  (n)  and  within  the  said  term  of  fourteen  years  in  the 
said  letters  patent  mentioned,  to  wit,  on  [<S^'c.  a  day  soon  after  the  dis- 
claimer] and  on  divers  other  days  and  times  between  that  day  and  the 
commencement  of  this  suit,  and  within  that  part  of  the  united  kingdom 
of  Great  Britain  called  England,  and  in  Wales  and  the  town  of  Berwick- 
upon-Tweed,  wrongfully,  unlawfully  and  unjustly,  without  the  leave  or 
license  and  against  the  will  of  the  plaintiff,  7ndde  and  sold  (a)  divers,  to 
wit,  100 in  imitation  of  the  said  invention,  to  the  benefit,  use,  and  en- 
joyment whereof  the  plaintiff  was  and  is  so  entitled  as  aforesaid,  and 
otherwise  than  in  relation  to  the  said  part  of  the  said  invention  so  dis- 
claimed as  aforesaid,  {p)  in  breach  of  the  said  letters  patent  and  of  the 
privileges  to  which  the  plaintiff  was  and  is  entitled  as  aforesaid.  Second 
Breach : — And  the  plaintiff  further  saith,  that  the  defendant,  well  know- 
ing the  several  premises,  but  further  contriving  and  intending  as  afore- 
said, after  the  making  of  the  said  letters  patent,  and  within  the  said  term 
of  fourteen  years  therein  mentioned,  and  after  the  making  of  the  said  in- 
denture,   and   after  the    said   disclaimer  and    memorandum  of  alteration 

were  so  entered,  filed  and  inrolled   as  aforesaid,  to  wit,  on  the  said 

day  of A.  D.  and   on  divers  other  days   and  times  between  that 

day  and  the  commencement  of  this  suit  in  England  aforesaid,  wrongfully 
and  unjustly,  Avithout  the  leave  or  license  and  against  the  will  of  the 
plaintiff,  *  did  use  and  put  in  practice  the  said  invention,  to  the  benefit, 
use  and  enjoyment  whereof,  the  plaintiff  was  and  is  entitled  as  aforesaid, 
and  otherwise  than  in  relation  to  the  said  part  of  the  said  invention  tso 
disclaimed  as  aforesaid,  in  breach  of  the  said  letters  patent,  and  of  the 
privileges  to  which  the  plaintiff  was  and  is  so  entitled  as  aforesaid.  Third 
Breach: — And  the  plaintiff  further  saith,  that  the  defendant, -well  know- 
ing [4"c.  proceed  as  in  second  breach  stating  "  did  imitate  the  said  invention,^^ 
SfC.  instead  of  the  Avords  in  italics.]  Fourth  Breach: — And  the  plaintiff 
further  saith,  that  the  defendant,  well   knowing  \^6i-c.  proceed  as  in  second 

(n)  See    Perry   v.   Skinner,  cited    ante,  es  assigned,  Cornish  i\  Keane,  3  Bing.  N. 

584,  n.  (i).  C.  570;  2  Chit.  PI.  5th  ed.  761a,  6th  ed. 

(o)  A  count  for  "exposing  to  sale"  was  537. 
held  bad   on  general  demurrer;  see   Min-         (p)  See    Perry  ik    Skinner,   ante,  584, 

ter  V.  Williams,  4  Ad.  &  E.  251  ;  5  N.  «fe  n.  (i). 
M.647;  1H.&W.585,S.C.     Seebreach- 
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breach  to  the  asterisk]  did  imitate  in  part  and  make  a  certain  addition  to  the 
said  invention,  to  the  benefit,  use  and  enjoyment  whereof  the  plaintiff 
was  and  is  entitled  as  aforesaid,  otherwise  than  in  relation  to  the  said 
part  of  the  said  invention  so  disclaimed  as  aforesaid,  toherehy  to  pretend 
himself  the  defendant  the  inventor  or  devisor  thereof,  and  did  then  and  there 
put  in  practice  the  said  imitation  in  part  with  such  additions  as  aforesaid, 
otherwise  than  in  relation  to  the  said  part  of  the  said  invention  so  disclaim- 
ed as  aforesaid,  in  breach  of  the  said  letters  patent,  and  of  the  privileges  to 
which  the  plaintiff  was  and  is  entitled  as  aforesaid.  Fifth  Breach: — And 
the  plaintiff  further  saith,  that  the  defendant,  well  knowing  [SfC.  proceed  as 
in  second  breach  to  the  asterisk]  did  counterfeit  the  said  invention,  and  did  use 
and  practice  X\\e  same  otherwise  than  in  relation  to  the  said  part  of  the  said 
invention  so  disclaimed,  in  breach  of  the  said  letters  patent,  and  of  the 
privileges  to  which  the  plaintiff  was  and  is  entitled  as  aforesaid  ;  by 
means  of  the  committing  of  which  said  several  grievances  by  the  defend- 
ant as  aforesaid,  the  plaintiff  has  been  and  is  greatly  injured,  and  has 
lost  and  been  deprived  of  divers  great  gains  and  profits,  which  he  might 
and  otherwise  would  have  derived  from  the  said  invention  and  letters 
patent,  and  in  respect  whereof  he  was  and  is  entitled  to  such  privileges 
as  aforesaid,  and  was  and  is  otherwise  damnified  ;  To  the  damage,  &c. 


PEWS. 


[See  Forms  of  declarations  in  case  for  disturbing  plaintiffs  in  the  enjoy- 
ment of  Pews  in  churches,  2  Chit.  PI.  5th  ed.  817 ;  6th  ed.  582 ;  Main- 
waring  V.  Giles,  5  B.  &  Aid.  556  ;  Lousley  v.  Hay  ward,  1  Y.  &  J.  583. 
Case  for  pulling  down  part  of  a  pew ;  Harris  v.  Drewe,  2  B.  &  Ad.  164  ; 
Jones  V.  Ellis,  2  Y.  &  J.  265.] 


POUND  BREACH   AND  RESCUE. 


[See  Forms  in  case  for  pound-breach  and  rescue  on  distresses,  &c.,  2 
Chit.  PI.  5th  ed.  732  to  735,  6th  ed.  513  to  516.  By  5  &  6  Will.  4,  c. 
59,  s.  5,  persons  may  enter  Pounds  to  feed  cattle  impounded  therein.] 


tPRESCRIPTIVE  RIGHTS. 


[See    "  Ancient  Lights,"  "  Common  of  Pasture,"  "Ways,"  "Water- 
courses ;"  and  the  Prescription  Act,  2  &  3  Will.  4,  c.  71  ;  and  as  to  the 
Vol.  II.  17  [toSS] 
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decisions,    &c.  thereon,   see  the    above  titles,   and   post,   "  Trespass, "- 
Pleas  :  "  Common,"  "  Ways." 


RECTOR. 


[See  "  Tithes,"  "  Waste."] 

[Declaration  against  the  Executor,  &c.  of  a  deceased  Rector  at  the 
suit  of  the  successor  for  dilapidations :  2  Chit.  PI.  5th  ed.  786,  6th  ed. 
555;  Bird  r.  Relph,  2  Ad.  &  E.  773;  4  N.  &  M.  879;  2  WiUiams'  Ex. 
1068;  2  Stark.  Ev.  2d  ed.  711.] 


RESCUE. 


[See  "  Pound  Breach."] 


REVERSION,  (q) 


[Case  by  a   Landlord  for  waste,  &c.   to  the  demised   premises,   during 


(q)  A  landlord,  or  person  having  the 
immediate  reversionary  inlerest  in  premi- 
ses, may  maintain  an  action  on  the  case 
against  a  party  who  commits  an  injury  to 
the  premises  of  so  permanent  a  nature  that 
the  reversionary  estate  is  prejudiced,  and 
shalJ  in  such  action  recover  a  compensa- 
tion for  the  injury  to  his  reversion  ;  and 
the  wrong-doer  is  also  liable  to  the  tenant 
to  the  extent  of  thre  damage  he  sustains  in 
reference  to  his  possessory  right  and  lim- 
ited interest.  A  reversioner  may  sue  for 
an  injury  to  the  land,  &c.,  arising  from  an 
obstruction  by  a  building  to  ancient  lights 
or  privileged  windows  belonging  to  the 
estate;  Jesser  v.  Gifford,  4  Bur.  2141, 
where  the  earlier  authorities  are  collect- 
ed ;  or  from  the  stopping  up  a  right  of 
way  attached  to  the  premises  ;  see  8  Went. 
550  ;  2  Chit.  PI.  5th  ed.  777,  note  (a) ;  6th 
ed.  547,  note  (a);  1  Saund.  322b,  note; 
or  the  substantial  obstruction,  «S:c.  of  a 
watercourse  running  thereto  ;  Wright  ik 
Williams,!  M.  &  W.  77;  1  Tyr.  &  G. 
375,  S.  C.;  Greenslade  v.  Halliday,  6 
Bing.  379.  And  in  an  action  against  a 
tenant  for  opening  a  door  in  a  wall,  to  the 
prejudice  of  the  plaintiff's  reversion,  al- 
though   actual    damage   to  the   house  was 


disproved,  the  Court  held  that  the  jury 
ought  to  have  been  directed  to  inquire 
whether  the  reversionary  interest  had  or 
had  not  been  injured,  which  might  have 
been  the  case  by  destroying  evidence  of 
title,  &c.,  although  the  house  was  not  in- 
jured ;  Young  v.  Spencer,  10  B.  <fe  C.  145  ; 
5M.&.R.  47,  S.  C.  A  reversioner  may 
sue  for  a  nuisance  aflecting  his  reversion- 
ary interest,  although  no  other  present  in- 
jury accrue  and  the  nuisance  be  such  that 
it  is  capable  of  removal  before  the  rever- 
sioner comes  into  possession  ;  Shadwell-y. 
Hutchinson,  Mo.  &  M.  350;  4  C.  «&  P. 
333,  S.  C.  He  may  sue  a  stranger  inflict- 
ing the  injury,  though  the  tenant  concur- 
red in  committing  it  and  be  also  liable; 
Egremontt?.  Pulman,  M.  &  M.404.  As 
to  proof  of  the  tenancy  laid  in  the  declara- 
tion, see  ante, 542,  note  (b).  The  tenant 
is  a  competent  witness  for  the  reversion- 
er ;  Doddington  ^7.  Hudson,  1  Bing.  257. 
The  declaration  must  allege  the  act  to 
have  been  done  to  the  damage  of  the 
plaintiff's  reversion,  or  must  stale  an  in- 
jury of  .such  a  permanent  nature  as  to  be 
necessarily  injurious  to  his  reversion,  oth- 
erwise the  judgment  will  be  arrested  after 
verdict.      Therefore   where   the   plaintiff 
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the  fterm,  to  the  injury  of  the  reversion  ;  see  "  Landlord  and  Tenant," 
ante,  541,  Form  1,  and  see  Forms  there  referred  to.] 


I.  By  Landlord  for  injury  to  his  Reversion  by  erecting  a  raised 
Footpath,  Posts,  fyc.  through  Fields  occupied  by  Plaintiff ^s 
Tenants,  in  order  to  exercise  a  pretended  Public  Right  of  Way.{f) 

For  that  whereas  before  and  at  the  times  of  the  committing  of  the 
grievances  by  the  defendant  hereinafter  mentioned,  divers,  to  wit,  twenty 
closes,  with  the  appurtenants,  situate  in  the  county  aforesaid,  were  res- 
pectively in  the  possession  and  occupation  of  certain  persons,  to  wit, 

and  respectively  as  tenants  thereof  respectively  to  the  plaintiff,  the 

reversion  of  and  in  the  same  closes  or  pieces  of  land  respectively  then 
still  belonging  to  the  plaintiff;  Yet  the  defendant  well  knowing  the  pre- 
mises, but  contriving  and  wrongfully  and  unjustly  intending  to  injure  and 
prejudice  and  aggrieve  the  plaintiff  in  his  reversionary  estate  and  interest 
of  and  in  the  said  closes  with  the  appurtenants  respectively,  whilst  the 
said  closes  were  held  by  the  said  respective  tenants  thereof,  and  whilst 
the  plaintiff  was  so  interested  therein  as  aforesaid,  to  wit,  on  [^c],  and 
on  divers  other  days  and  times  between  that  day  and  the  commencement 
of  this  suit,  wrongfully  and  unjustlj^  without  the  leave  or  license  and 
against  the  will  of  the  plaintiff,  cut,  dug,  and  made  divers,  to  wit,  100 
holes,  100  pits,  100  trenches  in  the  said  closes  or  parcels  of  land,  and 
subverted  and  injured  the  earth  and  soil  thereof,  and  put,  placed,  built, 
and  erected  divers,  to  wit,  200  posts,  200  rails,  and  200  pales  in  and  up- 
on the  said  closes,  and  there  wrongfully  and  injuriously  kept  and  con- 
tinued the  same  from  thence  until  the  commencement  of  this  suit,  and 
also  then  and  there  wrongfully  and  injuriously  made  and  caused  and  pro- 
cured to  be  made  a  certain  raised  footway,  and  a  certain  raised  road,  and 

declared  as  reversioner  of  a  yard  and  part  machinery,  &,c.  which  were  described, 
of  a  wall  occupied  by  his  tenant,  and  that  were  in  the  possession  of  the  plaintiff's 
defendant  wrongfully  placed  bricks,  &c.  tenant,  the  reversion  belonging  to  plain- 
on  the  said  part  of  the  wall,  and  raised  its  tiff;  and  that  the  defendant,  contriving  to 
height,  and  placed  timber  thereon  over-  injure  plaintifl'  in  his  reversionary  inter- 
hanging  the  yard,  whereby  plaintiff  lost  est,  broke  and  entered  the  foundery,  ma- 
the  use  of  the  wall,  and  rain,  &c.  flowed  chinery,  &c.  and  messuages  with  the  ap-  < 
into  the  yard  and  the  wall  and  yard  were  purtenants,  cranes,  &c.  tore  up,  broke 
injured,  to  plaintiff's  damage,  &c.,  with-  down,  and  prostrated  the  same,  seized, 
out  stating  that  the  reversion  was  injured,  carried  away,  and  converted  the  machine- 
the  Court  arrested  the  judgment ;  Jackson  ry,  &c.  and  the  cranes,  &c.  affixed  to 
V.  Pesked,  1  M.  &  Sel.  234.  And  in  Bax-  plaintiff's  reversionary  interest,  and  scat- 
ter V.  Taylor,  1  N.  &  M.  13  ;  4  B.  &  Ad.  tered  and  spread  the  same  with  rubbish, 
72,  it  was  decided  that  a  reversioner  can-  greatly  injuring  the  said  reversionary  es- 
not  maintain  an  action  against  a  stranger  tate.  Plea,  not  guilty.  At  the  trial  it ap- 
for  merely  entering  upon  the  tenant's  peared  that  the  plaintiff  had  no  ri<Tht 
land,  though  the  entry  be  made  in  the  *x-  to  the  fixtures;  held,  nevertheless,  that 
ercise  of  an  alleged  right  of  way,  such  act  enough  appeared  on  this  declaration  to 
not  being  necessarily  injurious  to  the  re-  support  a  verdict  for  the  plaintiff  for  unne- 
version  and  no  permanent  injury  to  the  cessary  damage  done  in  removing  the  fix- 
land  being  shown;  see  Form  2,  supra,  tures  of  which  proof  had  been  given. 
589.  In  Hare  v.  Horton,  5  B.  &  Ad.  715,  (r)  This  form  was  used  in  a  case  in 
the  declaration  stated  that  a  foundery,  which  the  plaintiff  had  a  verdict ;  see  in 
messuages,  and  cranes,  boilers,  and  other  general  supra,  588,  note  {q). 
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a  certain  other  road  in  and  upon,  and  through  and  over  the  said  respect- 
ive closes,  and  there  wrongfully  and  injuriously  tkept  and  continued  the 
same  from  thence  until  the  commencement  of  this  suit,  for  the  purpose 
and  in  order  that  such  raised  footway,  raised  road,  and  other  road  so 
made  in,  upon,  through,  and  over  the  said  respective  closes  might  be  used 
by  the  public  as  a  public  or  common  footway,  and  under  a  false  and  un- 
founded claim,  color,  and  pretence  that  there  was  a  right  of  way,  to  wit, 
a  public  or  common  footway  through,  over,  and  along  the  said  respective 
closes  in,  by,  and  along  sucli^aised  footway,  raised  road,  and  other  road 
so  made  by  the  defendant ;  and  by  reason  of  the  premises  the  means  of 
communication  and  access  from  some  of  the  said  closes  to  the  residue 
thereof,  and  the  means  of  cultivating  the  said  several  closes,  were  and 
are  greatly  impeded  and  obstructed,  and  the  said  closes  or  pieces  of  land 
were  and  are  greatly  encumbered,  and  divers  parts  of  the  same  were 
and  are  separated  from  the  residue  of  the  same,  and  the  same  clo- 
ses by  reason  of  the  premises  became  and  were  and  are  deteriorated  in 
value,  and  injured  and  rendered  less  productive  than  the  same  otherwise 
might  and  would  have  been  ;  by  means  of  which  several  premises  the 
plaintiff  hath  been  and  is  greatly  injured,  prejudiced,  and  aggrieved  in 
his  reversionary  estate  and  interest  of  and  in  the  said  closes  with  the  ap- 
purtenants respectively,  so  in  the  possession  of  his  said  respective  ten- 
ants. 


2.  By  the   Reversionary  Owner   of  Goods   against  a  Stranger  for 
injuring  the  same,  fyc.  {s) 

For  that  whereas  the  plaintiff,  before  and  at  the  time  of  the  commit- 
ting of  the  grievance  hereinafter  mentioned,  was  the  owner  and  proprie- 
tor of  certain  goods   and   chattels,  to  wit,  [describe  them  as   in  troverl,  of 

great  value,  to  wit,  of  the  value  of  £ ,  which   had  been  and   were  let 

to  hire,  (t)  to  wit,  for  a  time  then  unexpired  to  one  E.  F.  who  then  had 
the  use  and  possession  thereof,  under  such  letting  to  hire,  the  reversion- 
ary property,  estate,  and  interest  in  the  said  goods  and  chattels  then  be- 
longing to  the  plaintiff;  Yet  the  defendant  well  knowing  the  premises, 
►but  wrongfully  intending  to   injure  the  plaintiff  in   his   said   reversionary 

(s)  See  Form,  2  Chit.  PI.  5th  ed.  767,  must  be  brought;  see  Goulon  v.  Harper, 
6th  ed.  538  ;  Jenkins  v.  Cooke,  1  Ad.  «fe  7  T.  R.  9  ;  Paine  v.  Sheriff  of  Middlesex, 
E.  372  ;  Hare  i'.  Horton,  cited  ante,  589,  R.  &  M.  99;  1  Chit  PI.  6th  ed  152. 
note  (y).  It  is  a  rule  that  in  order  to  After  the  death  of  a  tenant  for  life  of 
maintain  trespass,  trover,  detinue,  or  re-  plate,  the  remainderman  may  maintain 
plevin  for  an  injury  to,  or  conversion  or  trover  against  a  party  to  whom  the  ten- 
detention  of  goods,  the  plaintiff  must  ant  for  life  had  pawned  it  without  notice 
have  had  at  the  time  the  cause  of  action  of  the  limited  right  of  the  pawner;  Hoare 
accrued,  the  actual  possession  of,  or  the  v.  Parker,  2  T.  R.  376.  Trover  by  a  land- 
right  to  the  immediate  possfission  of  the  lord  for  trees  cut  down  during  a  lease, 
goods  If  he  be  the  general  owner,  but  &c.  ;  1  Saund.  322,  note  5;  1  Chit.  PI. 
has    only  a   title  or   interest  in  reversion,  6th  ed.  63. 

and  the  possessory  right   is   vested    in    an-  (<)  If  it   were  merely  a  gratuitous   loan 

other  person  by  virtue  of  a  letting  to  hire,  the  owner  might  sue  in  trover;  1  Chit.  PI. 

«fcc.,  a  special    action  on    the  case    in    the  6th  ed.  152. 
above  form  for  an  injury  to  the   reversion 
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property,  estate  and  interest,  wliilst  the  plaintiff  was  such  owner  and  pro- 
prietor of  the  said  goods  and  tchattels,  and  the  same  were  in  the  posses- 

,sion  of  the  said  E.  F.  as  aforesaid,  to  wit,  on  [4'C']»  wrongfully  and  inju- 
riously broke  to  pieces,  damaged,  and  spoiled,  ["  and   destroyed,"  if  the 

fact  he  so,\  the  said  goods  and  chattels,  [or  "seised  and  took  the  said 
goods  and  chattels  from  and  out  of  the  possession  of  the  said  E.  F.,  and 
absolutely  sold  the  same  and  converted  and  disposed  thereof  to  his  the 
defendant's  own  use,"(t<)J  whereby  the  plaintiff  was  and  is  greatly  in- 
jured and  aggrieved  in  his  reversionary  property,  estate  and  interest  of 
and  in  the  said  goods  and  chattels.  \_Add  a  count  in  trover  if  there  be  any 
doubt  whether  plaintiff  was  not  at  the  time  the  absolute  oivner  and  entitled  to 
the  possession. 


RIOT. 


See  "  Hundred." 


SEDUCTION. 


See  "  Master  and  Servant. 


SERVANTS. 


See  "Agents,"  "  Carriages,"  "  Master  and  Servant,"  "Ships.' 


SHERIFFS.  {X) 


1.  For  falsely  returning  Nulla  Bona  to  a  Fieri  Facias,  {y) 

Commence?nent   as   ante,    1  ;    venue   transitory.~\     For  that  whereas   the 
plaintiff,  t[4'c.  state   the  judgment,  S^c.   to  the  end  of  the  reference   to  the 

(u)  Where  the  goods  have  not  been  in-  the  reversioner  enabling  him  to  sue  during 

jwred,  but  defendant   has   converted  then:i  the  existence  of  the  special  interest  of  the 

to  his  own   use  by  a   sale,  &c.  to  another,  hirer,  &c. ;  see  Owen  v.  Leigh,  3  B.  &  Al. 

«fec.,  this  allegation  would  seem  to  be  pcop-  471,    473;  2  Ch.    PI.  5    ed.  767,  n.,  6    ed. 

er ;  and  see  the  form  Jenkins  i'.   Cooke,  1  538,  note  (/) ;  1   M.  «&  W.  685,  6SS. 
Ad.  &  E.  372.    It  may  be  doubtful  wheth-         (x)  See  in  general  as   to  the   liability  of 

er  a  mere  sale  which  is    tortious  and  void  sheriffs,  Bac.    Ab.  "  Sheriff,"  "  Escape  ;" 
against  the   general  owner,  is  an  injury  to 
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record,  as  ante,  431.]  And  thereupon  the  plaintiff",  for  the  obtaining  satis- 
faction of  the  said  money  so  recovered,  the  same  being  unsatisfied,  after- 
wards, to  wit,  on  [4*^.]  sued  and  prosecuted  out  of  the  said  court,  \if  th% 
action  he  in  a  dijferent  court,  say,  "wherein  the  said  judgment  was  so  re- 
covered,"] a  certain  writ  of  our  said  lady  the  queen,  called  a  fieri  facias, 

directed  to  the  sheriff  of  ,  whereby  our  lady  the  queen  commanded 

the  said  sheriff  that  of  the  goods  and  chattels  of  the  said  E.  F.  in  his  the 
said  sheriff's  bailiwick,  he  should  cause  to  be  levied  the  damages,  [or  if 
in  debt,   "  debt  and  damages,"]    aforesaid,  and  that   he  should   have   that 

money  before  our   said  lady  the   queen   forthwith,  [or  "  on  ,"  as   in 

the  tvrit,']  to    render  the  said for  his   damages  [or  if  in  debt   "  debt 

and  damages"]  aforesaid  ;  and  that  the  said  sheriff  should  have  there 
then  that  writ,  which  said  writ  afterwards,  and  before  the  delivery  there- 
of to  the  said  sheriff,  to  wit,  on  [S^c.]  aforesaid,  was  duly  indorsed  with  a 

direction  for  the  said  sheriff  to   levy  {£ ,  besides  sheriff's  poundage, 

officer's  fees,  and  all  other  incidental  expenses,  (z)]  and  being  so  indorsed 
was  then  delivered  to  the  defendant,  who  then  and  from  thence  until,  and 
at,  and  after  the  time  of  making  the  return   to  the  said    writ   hereinafter 

mentioned,  was  sheriff  of  the  said  county  of  ,  to  be  executed  in  due 

form  of  law.*  By  virtue  of  which  said  writ,  the  defendant,  being  such 
sheriff,  afterwards,  and  whilst  the  said  writ  was  in  force,  to  wit,  on  the 
day  and  year  last  aforesaid,  and  within  his  bailiwick,  as  such  sheriff, 
seized  and  took  in  execution  divers  goods  and  chattels  of  the  said  E.  F., 
of  great  value,  to  wit,  of  the  value  of  the  moneys  so  indorsed  on  the  said 
writ,  and  directed  to  be  levied  as  aforesaid,  and  then  levied  the  same  there" 
out ;  (a)  Yet  the  defendant,  being  such  sheriff,  disregarding  his  duty  as 
such  sheriff,  and  wrongfully  intending  to  injure  the  plaintiff  in  this  be- 
half, had  not  the  said  moneys  so  levied  as  aforesaid  or  any  part  thereof 
in  the  said  [last  mentioned]  Court,  according  to  the  exigency  of  the  said 
writ,  as  the  defendant  could    and  might  and   ought  to  have   done  before 

Watson  Office  of  Sheriff;  Tidd's  Pr.  Ind.  Gibbons  v.  Sheriff  ot  Essex,  2  Camp.  189. 
"Sheriff;"  Chit.  Arch.  Ind.  "Sheriff;"  But  the  sheriff  is  not  Jiable  for  the  act 
Harr.  Ind.  tit.  "  Sheriff;"  Rose.  Ev.  Ind.  of  his  officer  not  within  the  scope,  or  hav- 
"  Sheriff,"  4  ed.  612;  2  Stark.  Ev.  2d  ed.  ing  the  color  of  the  authority  and  power 
736;  post,  Pleas,  "Sheriff."  Actions  for  delegated  to  the  latter,  and  not  afterwards 
breach  of  duty  of  the  office  of  sheriff  must  sanctioned  or  recognized  by  the  sheriff;  1 
in  general  be  brought  against  the  high-  Chit.  PI.  6th  ed.  82;  Underbill  •p.  Wilson, 
sheriff,  though  the  under-sheriff,  or  bailiff,  6  Bing.  697  ;  4  M.  &  P.  568  ;  Crowder  v. 
be  in  fact  the  wrong  doer  or  defaulter;  Long,  8  B.  «fe  C.  598.  Form  of  action, 
Cameron  11.  Reynolds,  Cowp.  403;  1  Chit.  «fec.  1  Chit.  PI.  Ind.  "Sheriff."  Evi- 
Pl.  6th  ed.  82,  85.  The  .sheriff  is  liable  dence  to  establish  the  connexion  between 
for  the  act  of  his  officer  acting  under  co-  the  sheriff  and  his  bailiff,  and  to  affect  the 
lor  of  his  warrant;  £non.  Lofft,  81  ;  Jones  former  with  the  acts  of  the  latter  ;  Rose. 
V.  Parchard,  2  Esp.  R.  507.  He  was  held  Ev.  4th  ed.  613 ;  2  Stark.  Ev.  2d  ed.  738. 
liable  for  an  arrest  by  his  officer  under  (y)  2  Chit.  PI.  5th  ed.748;  6th  ed.  523 
color  of  a  fieri  facias  ;  Smart  ur  Hutton,  2  to  526  ;  StubbsK.  Lainson,  1  M.  &.  W.  728. 
N.  &  M.  426.  It  has  also  been  considered  (z)  Copy  indorsement, 
that  he  is  responsible  on  an  engagement  (a)  Plea  traversing  the  seizing  and  levy- 
made  by  an  acknowledged  town  agent  em-  ing;  Stubbs  tJ.  Lainson,  1  M.  &  W.  728. 
ployed  by  the  under-sheriff  in  the  coun-  If  it  cannot  be  proved  add  the  next  form 
try  ;  Thomas  v.  Pearse,  5  Price,  578 ;  see  as  a  second  count. 
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the  commencement  of  this  suit,  but  therein  wholly  failed  and  made  de- 
fault, nor  hath  the  defendant  paid  such  moneys,  or  any  part  thereof,  to 
the  plaintiff,  and  the  defendant  afterwards  and  before  the  commencement 
of  this  suit,  to  wit,  on  [<$^c.]  wrongfully,  falsely  and  deceitfully  returned 
to  the  said  [last  mentioned]  Coui-t,  upon  the  said  writ,  that  the  said  E.  F. 
had  not  any  goods  or  chattels  in  his  bailiwick  twhereof  he  could  cause  to 
be  levied  the  damages,  [or  if  in  debt,  "debt  and  damages,"]  aforesaid, 
or  any  part  thereof,  (b)  as  by  the  said  writ  and  the  return  thereof  remain- 
ing of  record  in  the  said  [last  mentioned]  court  appears,  whereby  the 
plaintiff  hath  been  and  is  greatly  injured  and  deprived  of  the  means  of 
obtaining  the  said  moneys  so  indorsed  on  the  said  writ,  and  directed  to  be 
levied  as  aforesaid,  and  which  are  still  wholly  unpaid  as  aforesaid,  and  is 
likely  to  lose  the  same;  To  the  plaintiff's  damage  of  £ ,  and  there- 
fore he  brings  his  suit,  &c. 


2.  For  not  Levying  when  there  was  an  opportunity,  and  falsely  re- 
turning Nulla  Bona.(c) 

Proceed  as  in  the  last  form  to  the  asterislc.'\  And  although  there  was 
then  and  afterwards,  and  whilst  the  said  writ  was  in  force,  and  before  the 
commencement  of  this  suit,  divers  goods  and  chattels  of  the  said  E.  F. 
within  the  bailiwick  of  the  defendant  as  such  sheriff,  and  the  defend- 
ant as  such  sheriff  could  and  might  and  ought  to  have  levied  the  moneys 
so  indorsed  on  the  said  writ,  and  directed  to  be  levied,  and  a  reasonable 
time  for  so  doing  elapsed  before  the  commencement  of  this  suit,  whereof 
the  defendant  being  such  sheriff  during  all  the  time  aforesaid  had  notice  ; 
Yet  the  defendant,  being  such  sheriff,  disregarding  the  duty  of  his  of- 
fice, and  wrongfully  intending  to  injure  the  plaintiff  in  this  behalf,  did 
not  nor  would  at  any  time  during  the  last-mentioned  time  levy  the  money 
last  aforesaid,  or  any  part  thereof,  but  wrongfully  neglected  and  refused 
so  to  do,  and  therein  failed  and  made  default ;  and  during  all  the  last- 
mentioned  time  wrongfully  neglected  the  execution  of  the  said  writ  ;  and 
the  defendant  afterwards  and  before  [Sfc.  "wrongfully,  falsely,"  t.^'c.  pro- 
ceed as  in  Form  1,  supra,  592,  stating  false  return,  6,-0. 


8.   Various  Forms  in  Actions  against  Sheriffs  for  neglect  of  Duty. 

[Forms  of  declaration  against  sheriff  for  Escapes  on  mesne  and  final 
process,  and  not  taking  when  there  was  an  opportunity,  and  for  false  re- 
turns ;  see  ante,  526,  tit.  Escapes. 

For  not  assigning  a  bail-bond  ;  2  Chit.  PI.  5  ed.  755 ;  6  ed.  530. 

For  an  excessive  levy  and  not  selling  for  the  best  price  upon  a  fieri 
facias ;  Phillips  v.  Bacon,  9  East,  298. 

(6)  Copy  return  in  the  past  tense.  (c)  3  Chit.  PI.  5  ed.  750;  6  ed.  525. 
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For  not  selling  goods  within  a  reasonable  time  after  seizure  under  a 
fieri  facias ;  Jacobs  v.  Humphreys,  2  C.  &  M.  413 ;  Aireton  v.  Davis,  9 
Bing.  740 ;  3  M.  &  So.  138,  S.  C. ;  Carlile  v.  Parkins,  3  Stark.  R.  163. 

By  a  landlord  against  a  sheriff  on  8  Ann.  c.  14,  for  removing  goods 
ftaken  in  execution  without  satisfying  a  year's  rent  due  ;  2  Chit.  PI.  5 
ed.  818 ;  6  ed.  586 ;  Thurgood  v.  Richardson,  7  Bing.  428 ;  5  M.  ifc  P. 
266,  S.  C. ;  Andrews  v.  Dixon,  3  B.  <fc  Al.  645. 

'     For  refusing  to  take  bail ;  2  Chit.  PI.  5    ed.  821 ;  6  ed.  587  ;  Millar  u. 
Sir  M.  Wood.  5  C.  &  P.  587.      ■ 

By  a  landlord  against  a  sheriff  for  not  taking  a  replevin  bond  ;  2  Chit. 
PI.  5  ed.  740  ;  6  ed.  526. 

For  taking  insufficient  pledges  in  Replevin ;  2  Chit.  PI.  5  ed.  754 ;  6 
ed.  529. 

Against  a  sheriff  for  refusing  to  replevy  on  a  distress  for  a  poor-rate ; 
Sabourin  v.  Marshall,  3  B.  «fc  Ad.  440. 

For  extortion  ;  2  Chit.  PI.  5  ed.  827;  6  ed.  591.] 


SHIPS,  {d) 


1.  Against  the  Owner  or  Captain  of  a  Ship,  for  running  foul  of 
Plaintiff's  Vessel,  (e) 

For  that  whereas  the  plaintiff,  before   and  at  the  time  of  the  commit- 
ting of  the  grievance  by  the  defendant  hereinafter  mentioned,  was  law- 


(d)  For  negligence  or  unskilfulness  in 
navigating  a  ship,  w^hereby  another  vessel 
is  injured,  either  Case  or  Trespass  may  be 
supported — with  this  difference,  that  the 
former  is  necessarily  the  remedy  where 
the  action  is  against  the  owner,  for  the  care- 
lessness of  the  crew.  Where  the  action 
is  against  a  party  who  wilfully  caused  the 
collision,  the  proper  remedy  is  Trespass; 
Huggett  V.  Montgomery,  2  N.  R.  446; 
Ogle  V.  Barnes,  8  T.  R.  188;  Bowcher  v. 
Noidstrom,  1  Taunt.  568;  Williams  v. 
Holland,  10  Bing.  112  ;  3  M.  &  Sc.  540  ; 
6  C.  &  P.  23,  S.  C.  The  action  is  not 
maintainable  unless  the  injury  arose  en- 
tirely from  the  fault  of  the  defendant ;  if 
both  were  in  the  wrong,  and  the  plaintiff's 
carelessness  or  unskilfulness  partly  led  to 
ihe  collision,  no  action  lies  ;  see  Vennall 
V.  Garner,  1  C.  &  M.  21  ;  Vanderplank  v. 
Miller,  M.  &  Mai.  169  ;  Collinson  v.  Lar- 
kins,  3  Taunt.  1  ;  Luck  v.  Seward,  4  C.  «fc 
P.  106  ;  Luxford  v.  Large,  5  C.  &  P.  421  ; 
ante,  505,  n.(i);  post,  Pleas  "Ships." 
The  defendan^t  is  not  liable  if  he  acted 
with  reasonable  prudence,  care  and  skill ; 
see  Luck  v.  Seward.     It  seems  that  there 
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is  a  rule  for  ships  at  sea,  viz.  that  if  a  ves- 
sel is  going  close-hauled  to  the  wind,  and 
another  meeting  her  is  going  free,  the  lat- 
ter vessel  should  goto  leeward;  and  al- 
though such  vessel  may  either  go  to  wind- 
ward or  leeward  as  she  best  can,  yet  she 
ought  as  a  general  rule  to  suppose  that  the 
vessel  going  to  windward  will  keep  her 
position;  Handayside  ri.  Wilson,  3  C.  & 
P.  528;  Jameson  v.  Dunkald,  12  Moor, 
148.  A  departure  from  the  general  rule 
or  understanding  would  not  however  be 
conclusive  evidence  of  neglect,  &.c.  see 
ante,  505,  n.  (i).  In  general  the  action 
may  be  against  the  owner  or  captain  of 
the  ship  inflicting  the  injury  ;  but  neither 
is  liable  where  the  proper  pilot  is  on  board 
under  the  compulsory  provisions  of  the 
statute  6  Geo.  4,  c.  125,  see  sections  55, 
&c. ;  it  must  however  appear  not  only 
that  a  pilot  was  on  board;  but  also  that  at 
the  time  of  the  accident  he  had  the  direc- 
tion of  the  defendant's  vessel;  Catts  v. 
Herbert,  3  Stark.  R.  12.  In  M'Intosh  v. 
Slade,  6  B.  &  C.  657  ;  9  D.  «&  R.  7.38  ;  it 
appeared  that  a  vessel  had  to  deliver  part 
of  her  cargo  at  the  London   Docks,  and 
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fully  possessed  tof  a  certain   sliip  or  vessel    [or  "barge,"  as  the  case  may 

hcl  of  great  value,  to  wit,  of  the  value  of  £ ,  then  lawfully  being  in 

the  river   ,  and  the   defendant  was    also  then    possessed  of  a  certain 

other  ship  or  vessel  \or  "  barge,"  as  the  case  may  6e,]  in  the  river  afore- 
said, and  then  had  the  care,  direction  and  management  of  the  same  ;  Yet 
the  defendant,  not  regarding  his  duty  in  that  behalf,  whilst  the  said  ships 
or  vessels  respectively  so  were  in  the  said  river,  to  wit,  on  [4'^-]  took  so 
little  and  such  bad  care  of  his  said  ship  or  vessel  and  governed  and  navi- 
gated the  same  in  so  unskilful  and  improper  a  manner,  *  that  the  same, 
by  and  through  the  carelessness,  unskilfulness,  misdirection,  mismanage- 
ment and  improper  conduct  of  the  defendant  in  that  behalf,  (f)  then  with 
great  force  and  violence  ran  foul  of  and  struck  against  the  said  ship  or 
vessel  of  the  plaintiff,  and  thereby  then  greatly  broke,  damaged  and  in- 
jured the  sarfie,  and  thereby  divers  goods  and  chattels,  to  wit,  [(^-c.  de- 
scribing them  as    in  trover,']  of  the  plaintiff",   of  great  value,  to  wit,  of  the 

value   of  £ ,  then    being  in  his  said  ship   or  vessel,  then  became  and 

were  greatly  damaged,  wetted  and  spoiled  ;  and  also  by  reason  of  the 
premises,  the  plaintiff  then  necessarily  incurred  divers   expenses,  to  wit, 

to  the   amount  of  £ ,   in  and  about  the  surveying  and  repairing  the 

said  damage  so  done  to  his  said  ship  or  vessel  as  aforesaid  ;  and  also 
by  means  of  the  premises,  the  plaintiff  lost  and  was  deprived  of  the  use 
of  his  said  ship  or  vessel  for  a  long  space  of  time,  to  Avit,  for  the  space 
of ,  and  thereby  lost  and  was  deprived  of  all  the  profits  and  ad- 
vantages which  during  that  time  he  might,  and  also  otherwise  might  and 
would  have  derived  and  acquired  from  the  use  of  his  said  ship  or  vessel. 


part  at  a  wharf  higher  up  the  river.  She 
went  to  the  docks  under  the  charge  of  a 
pilot,  who  left  her  there,  where  she  re- 
mained some  time  without  discharging  any 
of  her  cargo,  as  the  part  to  be  left  at  the 
wharf  was  uppermost.  She  then  went 
under  the  charge  of  another  pilot  up  the 
river  to  the  wharf,  and  by  the  neglect  of 
the  pilot  ran  down  a  barge  : — Held,  that 
under  6  Geo.  4,  the  pilot,  and  not  the  own- 
er, was  liable,  as  the  latter  was  bound  to 
have  a  pilot  on  board  and  that  it  was  not 
a  mere  change  of  mooring;  see  further 
Abb.  Ship.  5  ed.  159.  The  pilot  is  liable 
to  an  action  at  the  suit  of  the  owner  of  the 
injured  vessel,  if  guilty  of  neglect  in  steer- 
ing, although  a  superior  officer  were  on 
board;  Slort  f.  Clement,  Peak.  R.  107; 
see  sect.  55  of  6  Geo.  4,  c.  125.  By  the 
53  Geo.  3,  c.  159,  the  responsibility  of 
ship-owners  for  damage  done  by  their  ships 
to  other  vessels  is  limited  to  the  value  of 
the  ship  doing  the  damage  : — Held,  that 


such  value  must  be  ascertained  as  at  the 
time  of  the  accident ;  Dobree  v.  Schroder, 
6  Simon,  291.  As  to  ownership  and  evi- 
dence thereof,  see  the  Ship  Register  Act, 
3  &  4  Will.  4,  c.  55,  and  see  5  &  6  Will. 
4,  c.  19,  Chit.  &o  Hulme  Col.  Stat.  tit. 
"Ships,"  "Seamen."  It  was  held  before 
the  late  statute  for  the  amendment  of  the 
law,  that"  the  captain  and  crew  might  be 
rendered  competent  witnesses  for  the  de- 
fendant the  owner  without  a  release  ;  Per- 
ry V.  Bouchier,  4  Camp.  80.  It  seems 
that  by  virtue  of  that  act  a  release  is  un- 
necessary ;  see  Yeomans  v.  Legh,  2  31.  «& 
W.  419. 

(fl)  See  Forms,  Leame  v.  Bray,  3  East, 
599;  2  Chit.  PI.  5th  ed.  713,  6th  ed.  495. 

(f)  The  allegation  was  negligence,  &c. 
in  steering  and  directing,  the  evidence 
was  unskilful  stowage  of  an  achor,  which 
thereby  caught  hold  of  the  plaintiff's  ves- 
sel's side  ;  held  a  variance  ;  Hulman  v. 
Bennett,  5  Esp.  R.226. 
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2.  Against  the  Proprietoi's  of  a  Steam  Vessel  for  causing  a  danger- 
ous Swell  in  the  River  Thames,  whereby  Plaintiff's  Vessel  was 
swamped.{g) 

For  that  whereas,  [proceed  as  in  Form  1,  supra,  to  the  aster  isle,  describ- 
ing defendants  vessel  as  a  "  steam  vessel,"]  and  then  wrongfully  and  im- 
properly tnavigated  and  propelled  the  said  vessel,  and  caused  and  suffer- 
ed the  same  to  be  navigated  and  propelled  in  the  said  river  near  to  the 
said  ship  or  vessel  of  the  plaintiff,  in  so  immoderate,  rapid,  careless  and 
improper  a  manner,  that  by  reason  and  means  thereof  there  then  were  a 
great,  excessive,  undue,  immoderate  and  dangerous  swell  and  distur- 
bance of  the  water  of  the  said  river  near  to  and  about  the  plaintiff's  said 
ship  or  yessel  [or  "  barge"]  ;  and  by  reason  of  the  premises,  divers  large 
quantities  of  the  water  of  the  said  river  then  rushed,  flowed,  and  came 
into  and  upon  the  said  ship  or  vessel  of  the  plaintiff,  and  the  same  was 
thereby  overwhelmed  and  then  sunk  in  the  said  river,  and  by  reason 
thereof  ["  the  plaintiff,  Avho  then  was  in  his  said  ship  or  vessel,  was  then 
in  great  danger  of  being  drowned,  and  was  greatly  hurt,  bruised  and 
wounded,  and  became  and  was  sick,  ill  and  disordered,  and  so  hath  re- 
mained thence  hitherto,  and  thereby  also"]  the  said  ship  or  vessel  of  the 
plaintiff,  with  its  appurtenances,  was  then  greatly  broken,  strained,  dam- 
aged and  injured,  and  divers  goods  of  the  plaintiff  therein  being,  to  wit, 

of  great  value,  to  wit,  £ ,  were    destroyed   and   wholly  lost  to 

the  plaintiff;  and  thereby  also  the  plaintiff  incurred  and  was  subjected 
to  divers  expenses,  to  wit,  to  the  amount  of  £ ,  in  weighing  and  rais- 
ing his  said  ship  or  vessel  from  and  out  of  the  said  river,  and  clearing 
the  same  from  water,  and  having  the  same  removed  and  surveyed  and 
the  damage  done  thereto  estimated,  and  the  plaintiff  then  incurred  other 
expenses,  to  wit,  £ ,  in  and  about  the  preserving  and  picking  up  di- 
vers materials  and  things  belonging  to  and  being  in  the  said  ship  or  ves- 
sel of  the  plaintiff ;  and  also  by  reason  of  the  premises,  the  plaintiff  lost 
and  was  deprived  of  the  use  of  his  said  ship  or  vessel,  for  a  long  time,  to 
wit,  from  the  time  of  committing  the  said  grievances  hitherto,  and  hath 
thereby  been  deprived  of  divers  gains  and  profits  which  otherwise  might 
and  would  have  accrued  to  him  from  the  use  thereof;  and   thereby   also 

the    plaintiff  lost   the  freight  and   reward,    to   wit,  £ ,  which  would 

otherwise  have  been  payable  to  him  for  freight  for  conveying  in   his  said 

ship  or  vessel  divers  goods,  to  wit,  which  were  therein  when  she  was 

so  sunk  as  aforesaid,  and  was  and  is  by  reason  of  the  premises  otherwise 
iiijured. 


(g)  See  a  form,  Luxford  v.  Large,  5  C.  contributed  to  the  injury  he  sustained  by 

<fcP.  421.  It  was  there  held  by  Denrnan,  C.  his  own  improper  conduct  either  in  mis- 

J.  that    in    such    action    the  mischief  must  managing    or;  in    overloading    his    vessel, 

appear    to   have    been  occasioned    by  the  they  must  find   tiieir  verdict  for  tlie  defen- 

swell  alone,  and  that  if  the  jury  think  that  dant. 
point  doubtful,  or  think   that  the  plaintiff 
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SLANDER. 


See  "Libels  aad  Slander." 


tSURGEONS. 


Against  a  Surgeon   and  Apothecary  for  Neglect,  ^c.   in  his  treat- 
ment of  the  Plaintiff,  (h) 

For  that  whereas  before  and  at  the  time  of  the  committing  of  the  griev- 
ances by  the  defendant  as  hereinafter  next  mentioned,  to  wit,  on  [»^'C.] 
the  plaintiff,  at  the  request  of  the  defendant  had  retained  and  employed 
the  defendant  as  a  surgeon  and  apothecary,  he  then  carrying  on  the  pro- 
fession and  business  of  a  surgeon  and  apothecary,  to  attend  him,  the 
plaintifl',  and  to  bestow  the  care,  diligence,  and  attendance  of  him,  the 
defendant,  as  such  surgeon  and  apothecary,  in  and  about  the  endeavoring 
to  cure  him,  the  plaintiff,  of  a  certain  malady  and  illness  under  which 
he,  the  plaintiff,  then  labored,  for  fees  and  reward  to  be  therefore  paid 
by  the  plaintiff'  (i)  to  the  defendant  in  that  behalf,  and  the  defendant  then 
accepted  and  entered  upon  such  retainer  and  employment  as  such  sur- 
geon and  apothecary  as  aforesaid  ;  and  thereupon  it  then  became  and 
was  the  duty  of  the  defendant  as  such  surgeon  and  apothecary  to  use  due 
and  proper  care,  skill,  and  diligence  in  and  about  the  endeavoring  to  cure 
the  plaintiff  of  the  said  malady  and  illness  vmder  which  he,  the  plaintiff, 
then  labored  as  aforesaid ;  Yet  the  defendant,  not  regarding  his  said  duty 
but  contriving  and  intending  to  injure  the  plaintiff  in  this  respect,  did  not 
nor  would  use  due  and  proper  care,  skill,  or  diligence  in  and  about  the 
endeavoring  to  cure  the  plaintiff  of  the  said  malady  and  illness,  but  on 
the  contrary  thereof  the  defendant  then  conducted  himself  in  an  igno- 
rant, unskilful,  negligent,  and  improper  manner  in  that  behalf,  171  this,  to 
wit,  (k)  that  the  defendant  did  not  bleed  him  the  plaintiff  at  an  early  stage 

(/t)  This    form   was    used  in    a  case    in  fendant  was  a  surgeon,  "  and  was  retained 

which  the    defendant  had    a  verdict    upon  and  employed    as  such,"  ('without   stating 

the  merits.     See  post,  Pleas,  "  Surgeon."  by  whom,)    "  for  reward    to  him  to    treat 

Forms  and   law,  Slater  v.  Baker,   2  Wiis.  and  cure  the  plaintiff,  and   that  defendant 

359;  Scare  u.  Prentice,  8  East,  348;  Pip-  entered  upon    the  treatment,"  «fec.,  with- 

pin  V.  Sheppard,   11  Price,  400  :    Hancke  out  showing   any  undertaking   by  defend- 

V.  Hooper,  7  C.  «fc  P.  81  ;    see  Chit.  jun.  ant,  or  averring   in  words  that  it  was   de- 

Cont.  2d  ed.  438.     A  medical  man  is  liable  fendant's  duty  to   act  skilfully,  &c. ;  Pip- 

for    gross    negligence     or    unskilfulness,  pin  v.  Sheppard,  11  Price,  400. 

though  he    act  gratuitously,  id. ;    and  per  (k)  The    declaration    was  in  this   form, 

Mr.  Justice  Heath  in  Shiell  v.  Blackburne,  but  where  there  is  any  difficulty  in   detail- 

1  H.    Bla.  158.     He  must  always  use    or-  ing  the    nature  of  the    neglect,  &c.    omit 

dinary  and  reasonable  care  and  skill.  the  particular  statement  introduced  by  the 

(i)  It  is   sufficient  to    aver  that   the  de-  words  "  in  this,  to  wit,"  «&c. 
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of  his,  the  plaintiff's,  said  sickness,  to  wit,  on  [4*^-]  aforesaid,  when  he, 
the  defendant,  if  he  had  used  due  or  proper  care,  dihgence,  or  skill  in 
that  behalf,  ought  so  to  have  bled  him,  the  plaintiff.  And  the  plaintiff 
also  saith,  that  the  defendant,  further  contriving  and  intending  as  afore- 
said, further  conducted  himself  in  an  ignorant,  unskilful,  negligent,  and 
improper  manner  in  and  about  his  said  retainer  and  employment,  in  this, 
to  wit,  that  he,  the  defendant,  at  a  subsequent  tstage  of  the  plaintiff's 
said  illness,  malady  and  sickness,  and  whilst  he,  the  defendant,  was  so 
retained,  to  Avit,  on  [4*^-]  l^'cd  the  plaintiff  in  a  profuse  manner  and  to  a 
great,  immoderate,  and    unnecessary  extent,  and    then  and   thereby  took 

from  the  plaintiff"  a  great  quantity,  to  wit,  ounces  of  blood,  the  same 

being  an  excessive  and  injurious  quantity,  and  which  the  defendant,  if  he 
had  used  due  and  proper  care,  diligence  and  skill  ought  not  to  have  tak- 
en from  the  plaintiff"  in  that  behalf.  And  the  plaintiff  also  saith,  that  the 
defendant,  further  contriving  and  intending  as  aforesaid,  further  con- 
ducted himself  in  an  ignorant,  unskilful,  negligent,  and  improper  manner 
in  and  about  his  said  retainer  and  employment,  in  this,  to  wit,  that  the 
defendant  on  [4*'^']'  ^"'^  ^"  divers,  to  wit,  the  fourteen  days  then  next 
following,  and  before  the  commencement  of  this  suit,  immoderately,  un- 
skilfully, and  negligently  administered  to  the  plaintiff  large,  immoderate, 
and  improper  doses  of  medicine,  that  is  to  say,  three  grains  of  mercury 
every  six  hours  during  the  time  last  aforesaid  ;  the  same  being  excessive 
and  injurious  doses,  and  which  the  defendant,  if  he  had  used  due  and 
proper  care,  diligence  and  skill,  ought  not  to  have  administered  to  the 
plaintiff  in  that  behalf;  By  reason  of  which  said  several  premises  the 
plaintiff  became  and  was  and  still  is  greatly  injured  and  prejudiced  in  his 
health  and  constitution,  and  thereby  the  plaintiff  suffered  and  underwent 
great  and  unnecessary  pain  and  anguish,  and  was  and  is  much  reduced 
and  weakened  in  body ;  and  the  recovery  of  the  plaintiff  from  the  said 
malady  and  illness  hath  been  and  is  thereby  greatly  retarded,  delayed 
and  impeded.  And  also  by  reason  of  the  said  negligent  and  ignorant 
conduct  of  the  defendant  in  and  about  his  said  employment  and  retainei*, 
the  plaintiff  AVas  forced  and  obliged   to  and  did   necessarily  pay,  lay  out, 

and  expend  a    large    sum  of  money,  to    Avit,  the    sum  of  £ ,  in   and 

about  the  obtaining  proper  medical  advice  and  assistance,  and  in  and 
about  the  endeavoring  to  be  cured  of  the  said  sickness  which  had  been 
so  prolonged  and  increased  by  means  of  the  said  negligent,  unskilful,  and 
improper  conduct  of  the  defendant  as  aforesaid. 


TITHES. 


[Form  of  declaration  in  case  against  a  rector,  at  the  suit  of  the  occupier 
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of  land,  for  not  carrying  away  great  tithes  therefrom  ;  2  Cliit.  PI.   5  ed. 
782;  6  Ed.  551. 

By  a  rector  for  obstructing  his  way  to  remove  tithes ;  James  v.  Dods, 
2  C.  &  M.  266;  4  Tyr.  101,  S.  C.  ;  2  Chit.  PI.  5  ed.  810  b  ;  6  ed.  578  ; 
see  Tebbutt  v.  Selby,  1  N.  «fe  P.  710,  cited  ante,  526,  tit.  "Easements."] 


tTOLL. 
See  "Fairs,"  "Market." 


[See  Richardson  v.  Copes,   2  B.  &  C.  841 ;  2  Chit.  PI.  5  ed.  818  c  ;  6 

ed.  585.] 


TROVER. 


See  tlmt  title  infra. 


TURBARY. 


[See  tit.  "  Common,"  ante,  509  ;  and  see  forms  for  disturbance  of  com- 
mon of  turbary,  Greenhow  v.  Ilsley,  Willes,  619 ;  8  Wentw.  513,  597 ;  2 
Chit.  PI.  5  ed.  805 ;  6  ed.  573.] 


WAGGON,  OR  COACH,  OR  BOOKIJNG-OFFICE  KEEPER. 


Declaration  against,  for  not  Forwarding  and  for  losing  Goods.  (I) 

For  that  whereas  before   and  at  the   time  of  the  delivery  of  the  goods 
and  chattels  to   the  defendant  as   hereinafter   mentioned,   the   defendant 

kept   a  certain  warehouse  or  waggon-office,   to   wit, in  the   city  of 

London,  for  the  receipt  and  booking  of  goods  and  chattels  intended  to  be 
forwarded  and  sent  from  thence  to  divers  places  in  this  kingdom  by  wag- 
gons or  other  carriages,  for  the   carriage  and  conveyance  of  goods  and 

(Z)  See  a  form  of  declaration  in  ussuvip-  contract  of  a  booking-office-keeper  is  only 

sit,  for   not  taking   care  of  goods,   and  de-  to  deliver  safely  to  a  carrier;    and  it  is  not 

livering  them  to  a  carrier  to  be  forwarded,  sufficient  evidence  of  negligence   on   the 

ante,  101.     Form  in   assumpsit,   Gilbart  v.  part  of  such  office-keeper  to  sJiow  merely 

Dale,    1   N.  &.  P.  22.     Form  in  case   for  that  the  goods  did  not  reach  their  destina- 

losing    a   passenger's    luggage,     Miles   v.  lion  ;  Gilbart  v.  Dale,  1  N.  &  P.  22. 


Cattle,  6  Bing.  744  :  4  M.  &  P.  63U.     The 
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chattels  for  hire  to  such  places,  and  for  the  delivery  thereof  to  the  per- 
sons having  the  care  of  such  waggons  or  carriages,  for  the  purpose  of 
the  same  being  forwarded,  sent,  and  carried  by  such  waggons  or  carria- 
ges, and  for  the  taking  care  thereof  previous  to  and  until  the  delivery  of 
such  goods  and  chattels  to  such  persons  as  aforesaid,  for  the  purpose 
aforesaid,  for  reward  to  the  defendant  in  that  behalf;  and  thereupon 
heretofore,  to  wit,  on  [4*^-]  the  plaintiff  caused  to  be  delivered  to  the 
defendant  at  the  said  Marehouse  or  waggon-office  certain  goods  and 
chattels  of  the  plaintiff",  to  wit,  [describe  them  as  in  trover,]  of  great  val- 
ue, to  wit,  £ ,  to  be  by  him,  the  defendant,  booked  and  delivered  tto 

the  person  having  the  care  of  a  certain  waggon,  called waggon,  for 

the  carriage  and  conveyance  of  goods  and  chattels  for  hire  from  the  said 

warehouse    or   waggon-office   to aforesaid   for  the    purpose   of  the 

same  being  carried  and  conveyed  by  such  waggon  from  London  afore- 
said to  — — .  and  there,  to  wit,  at  aforesaid  delivered  for  the  plain- 
tiff, and  in  the  mean  time  until  the  delivery  thereof  to  such  person  so 
having  the  care  of  the  said  waggon,  to  be  taken  care  of  by  the  defend- 
ant at  his  said  warehouse  or  waggon-office  for  reward  to  the  defendant 
in  that  behalf;  and  the  defendant  then  accepted  and  received  the  said 
goods  and  chattels  for  the  purpose  aforesaid,  and  thereupon  it  then  be- 
came and  was  the  duty  of  the  defendant  to  deliver  the  said  goods  and 
chattels  to  the  person  having  the  care  of  the  said  last  mentioned  waggon 
for  the  purpose  aforesaid,  in  a  reasonable  time  then  next  following,  and 
in  the  mean  time  and  until  such  delivery  to  take  care  thereof  at  the  said 
warehouse  or  waggon-office  as  aforesaid,  and  although  a  reasonable  time 
for  the  delivery  of  the  said  goods  and  chattels  to  some  person  having  the 
care  of  the  said  waggon  for  the  purpose  aforesaid  hath  long  since  elapsed, 
and  the  defendant  could  and  might  and  ought  to  have  delivered  the  said 
goods  and  chattels  to  the  same  person  for  the  purpose  aforesaid,  within 
such  reasonable  time  as  aforesaid  ;  Yet  the  defendant,  not  regarding  his 
said  duty  but  contriving  to  injure  the  plaintiff",  did  not  nor  would  deliver 
or  cause  to  be  delivered  the  said  goods  and  chattels  to  any  person  having 
the  care  of  the  said  waggon  for  the  purpose  aforesaid  within  such  reason- 
able time,  or  in  the  mean  time,  or  until  [such  delivery,  take  due  and 
reasonable  care  thereof  at  the  said  warehouse  or  waggon-office,  and  the 
defendant,  whilst  he  had  the  care  and  custody  of  the  said  goods  and 
chattels  for  the  purpose  aforesaid,  to  wit,  on  [^c]  aforesaid,  took  so  lit- 
tle and  such  bad  care  of  the  said  goods  and  chattels,  and  behaved 
and  conducted  himself  so  carelessly  and  improperly  in  that  behalf, 
that  the  said  goods  and  chattels  then  became  and  were  wholly  lost 
to  the  plainiff". 
[1600] 
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000 


WARRANTIES. 


See  "  Fraud,"  mite,  528  to  503. 


WASTE. 


See  "Landlord  and  Tenant,"  "  Rector,"  "  Reversion." 


tWATERCOURSES.  (m) 


I.  Common  Count  for  obstructing  the  Water  of  a  Watercourse  fi^om 
flowing  to  Plaintiff's  Mill,  and  causing  it  at  other  times  to  rush 
with  unusual  force  against  Plaintiff's  Close,  &fc. 

For  that  whereas,  before   and  at  the    times  of  the  committing   of  the 
grievances  by  the  defendant  as  hereinafter  mentioned,  the  plaintiff  was 


(m)  Case  is  the  proper  remedy  for  the 
obstruction  of,  or  other  unauthorized  inter- 
ference with  a  watercourse  or  stream,  to 
the  injury  of  the  plaintiff,  whether  liis 
interest  and  right  to  the  use  and  enjoy- 
ment of  the  water  be  in  possession  or 
reversion  ;  provided  the  cause  of  obstruc- 
tion be  not  an  erection  made,  or  other 
act  done,  by  tiie  defendant  entirely  upon 
the  plaintiff's  land,  in  which  instance  the 
form  of  action  siiould  be  trespass ;  see  1 
Chit.  PI.  6th  ed.  128,  140  ;  see  the  dis- 
tinction, ante,  496,  note  (a).  "  Suppose 
a  person  to  be  aflected  in  the  enjoyment 
of  a  watercourse  by  the  erection  of  a  weir, 
partly  placed  on  his  own  land  and  partly 
on  his  neighbor's;  that  wjiich  was  placed 
upon  his  own  land  would  be  the  subject  of 
an  action  of  trespass.  If  the  acts  be  both 
done  at  the  same  time  and  there  be  a  com- 
mon injury,  it  seems  to  me  the  plaintiff 
may  bring  cither  case  or  trespass,  alleging 
the  common  damage,"  per  Lord  Abinger, 
C.  B.  and  Parke,  B.  Wells  v.  Ody,  1  M. 
&  W.  459,  462.  The  right  to  the  enjoy- 
ment of  a  watercourse  is  an  easement  and 
not  a  profit  a  prendre  in  the  soil  of  anoth- 
er. In  Manning  1'.  Wasdale,  1  N.  &  P, 
172,  it  was  held  that  the  right  of  an  occu- 
pier of  an  ancient  messuage  to  water  his 
cattle  at  a  pond,  and  to  take  the  water 
thereof  for  domestic  purposes  for  the  more 
convenient  use  of  Jiis  messuage,  is  an  ease- 
ment. 


The  law  respecting  the  right  to  water  is 
clearly  elucidated  in  the  elaborate  judg- 
ment of  Lord  Denman,  C.  J.,  in  Mason  v. 
Hill,  5  B.  &Ad.  1;  did.  304;  2  N.  & 
M.  747,  S.  C. ;  and  see  the  cases  collected 
in  Harrison's  Ind.  tit.  "Water;"  2  Stark. 
Ev.  2d  ed.  909,  1151,  tit.  "  Watercourse." 
Running  water  is  originally  puhlici  jiiris, 
and  an  individual  can  in  general  only  ac- 
quire an  exclusive  right  to  it,  enabling 
him  to  sue  for  an  obstruction  or  injurious 
interference  with  the  stream  to  his  preju- 
dice, by  applying  so  much  of  it  as  he  re- 
quires for  a  beneficial  purpose.  Each  own- 
er of  land  on  the  banks  ofa  river  or  stream 
has  a  right  to  the  enjoyment  of  tiie  water 
flowing  in  its  natural  course,  and  is  enti- 
tled to  use  it  for  any  purpose  not  inconsis- 
tent with  similar  enjoyment  in  the  owners 
above  and  below.  He  cannot  however 
acquire  a  right  to  throw  the  water  back  on 
the  proprietor  above,  or  to  divert  it  from 
the  proprietor  below,  without  a  grant  from 
such  proprietor,  or  an  enjoyment  uninter- 
ruptedly for  twenty  years;  and  the  right  of 
appropriation  to  particular  purposes  cannot 
be  acquired  as  against  the  owners  of  lands 
on  the  banks  of  the  stream,  by  an  user 
for  a  less  period;  see  Mason i'.  Hill;  Wil- 
liams V.  Morland,  2  B.  &  C.  910 ;  4  D.  & 
R.  583  ;  Wright!'.  Howard,  1  Sim.  &.  Stu. 
190 ;  2  Stark.  Ev.  910,  and  see  the  statute  2 
&  3  W.  4  :  (see  however  per  Alderson,  J. 
in  Frankum  r.  Falmouth,  6  C.  «fe  P.  529; 
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lawfully  tpossessed  of  a  certain  mill  and  manufactory,  and  certain  closes 
and  premises  [as  the  case  may  6e],  with  the  appurtenances,  in   the  county 


Canham  v.  Fisk,  2  Tyr.  155;  2  C.  &  J. 
126.) 

By  the  stat.  2  &  3  W.  4,  c  71,  s.  2,  it  is 
enacted,  "  that  no  claim  which  may  be 
lawfully  made  at  the  common  law,  by  cus- 
tom, prescription,  or  grant,  to  any  way  or 
other  easement,  or  to  any  zcatercourse,  or 
the  use  of  any  icater,  to  be  enjoyed  or  de- 
rived upon,  over,  or  from  any  land  or  tcia- 
fer  of  our  said  lord  the  king,  his  heirs  or 
successors,  or  being  parcel  of  the  Duchy 
of  Lancaster  or  of  the  duchy  of  Cornwall, 
or  being  the  property  of  any  ecclesiastical 
or  lay  person",  or  body  corporate,  when 
such  way  or  other  matter  as  herein  last  be- 
fore mentioned  shall  have  been  actually 
enjoyed  by  any  person  claiming  right  there- 
to xoithoiU  interriiption  for  the  full  period 
of  ticenty  years,  shall  be  defeated  or  de- 
stroyed by  showing  only  that  such  way  or 
other  matter  was  first  enjoyed  at  any  time 
prior  to  such  period  of  twenty  years,  but 
nevertheless  such  claim  may  be  defeated  in 
any  other  way  by  which  the  same  is  now  lia- 
ble to  be  defeated  ;  and  where  such  way  or 
other  matter  as  herein  last  before  mention- 
ed shall  have  been  so  enjoyed  as  aforesaid 
for  the  full  period  of  forty  years,  the  right 
thereto  shall  be  deemed  absohite  and  in- 
defeasible, unless  it  shall  appear  that  the 
same  was.  enjoyed  by  some  consent  or 
agreement  expressly  given  or  made  for  that 
purpose  by  deed  or  writing. 

The  4th,  6th,  and  7tli  sections  of  the 
act,  which  show  how  tiie  prescribed  peri- 
ods are  to  be  calculated;  and  point  out 
exceptions  in  the  case  of  persons  under 
disability,  as  infancy,  or  enjoyment  against 
tenants  for  life,  &c.  ;  have  been  already 
cited  fully  anZe,498,  note  {b).  See  further 
post,  "  Trespass,"  Pleas,  "  Watercourse," 
where  the  recent  cases  on  this  subject,  viz. 
Bright  V.  Walker,  1  C.  M.  &  R.  211; 
Beasley  v.  Clarke,  2  Bing.  N.  C.  705,  «fec., 
are  fully  cited.  In  Wright  r.  Williams,  1 
Tyr.  &  G.  375;  1  M.  &  W.  77,  it  was 
held  that  a  claim  by  the  owner  of  a 
copper-mine  to  sink  pits  on  his  own  land, 
to  fill  such  pits  with  iron,  and  to  coyer  the 
same  with  water  pumped  from  the  mine, 
for  the  purpose  of  precipitating  the  cop- 
per contained  in  such  water,  and  after- 
wards to  let  off"  the  water  impregnated 
with  metallic  substances  into  a  watercourse 
upon  the  land  of  another,  is  a  claim  to  a 
"  watercourse"  within  the  2  &  3  W.  4. 

As  to  licenses  to  make  drains,  &c.,  see 
Hewlins  r.  Shippam,  7  D.  «fe  R.  783  ;  5  B. 
&  C.  221  ;  Fentiman  v.  Smith,  4  East, 
107  ;  Mason  i'.  Hill,  supra.  The  plain- 
tiff's father  by  oral  license  permitted  the 
defendant  to  lower  the  bank  of  a  river,  and 
make  a  weir  above  plaintiff's  mill,  where- 


by less  water  than  before  flowed  to  plain- 
tiff's mill  ;  held,  that  plaintiff'  could  not 
sue  defendant  for  continuing  the  weir; 
Liggins  u.  Inge,  7  Bing.  682;  5  M.  «&  P. 
712,  S.  C. 

It  is  no  defence  to  an  action  for  obstruct- 
ing a  watercourse,  in  violation  of  a  right 
acquired,  that  slight  alterations  have  been 
made  by  the  claimant  in  the  mode  of  en- 
joying his  privilege,  &c. ;  see  Saunders  v. 
Newman,  1  B.  &Ald.  258;  Greenslade  v. 
Halliday,  6  Bing.  379;  4  M.  &.  P.  71. 
Nonuser  for  sixteen  years  ;  Bower  v.  Hill, 
1  Bing.  N.  C.  549  ;  1  Scott,  526. 

It  is  clearly  sufficient  to  declare  generally 
upon  the  plaintiff's  possession  and  enjoy- 
ment of  the  use  of  the  water  as  of  right,  as 
in  the  above  form.  This  was  sufficient 
before  the  2  »fc  3  W.  4,c.  71,  and  the  5th 
section  sanctions  such  mode  of  alleging 
the  claim  ;  see  ante,  498,  note  {b).  As  to 
the  form  of  claiming  and  justifying  under 
a  right  of  this  kind  in  a  plea,  see  post, 
"Trespass,"  Plea,  "Watercourses,"  and 
the  notes.  It  has  been  usual  to  charge  in 
the  declaration  that  the  plaintiff  was 
possessed  of  a  mill  or  close,  "and  by  rea- 
son thereof"  of  right  ought  to  have  enjoyed, 
&c.  This  allegation  of  right  resulting 
from  possession,  is  evidently  inapplicable 
and  incorrect,  where  the  right  arises  from 
a  grant  or  license  or  agreement ;  see  Fenti- 
man t'.  Smith,  4  East,  107 ;  Hewlinsi?.  Ship- 
pam, 5  B.  &  C.  221  ;  2  Stark.  Ev.  2d  ed. 
911.  And  where  the  declaration  charged 
that  the  plaintiff  was  possessed  of  a  mill, 
"  and  by  reason  thereof"  was  entitled  to  a 
watercourse,  but  the  proof  was  that  the 
right  existed  only  in  respect  of  plaintiff's 
land,  and  could  not  have  arisen  from  his 
possession  of  his  mill,  as  it  was  built  with- 
in twenty  years,  the  judge  at  the  trial 
would  not  permit  an  amendment;  and  al- 
though the  jnry  found  the  plaintiff's  right 
specially,  and  it  was  indorsed  on  the  pos- 
tea  under  3  &  4  W.  4,  c.  42,  s.  24,  yet  the 
court  above  would  not  give  judgment  for 
the  plaintiff  on  that  finding  ;  because  if  the 
declaration  had  been  accurate  the  defend- 
ant might  have  pleaded  differently  ;  Frank- 
um  V.  Earl  of  Falmouth,  6  C.  &  P.  529;  2 
Ad.  «&  E.  452;  4  N.  &.  M.  330.  It  seems 
advisable  in  general  to  omit  the  words  "  by 
reason  thereof,"  &c. 

Care  should  be  taken  to  describe  the 
cause  of  the  injury  accurately  in  the  dec- 
laration. A  count  for  diverting  water,  is 
not  supported  by  evidence  of  penning  back 
and  causing  an  overflow ;  Griffiths  v.  Mar- 
son,  6  Price,  1.  A  count  for  erecting  a 
dam,  and  thereby  diverting  and  preventing 
water  from  flowing  in  its  usual  course  and 
supplying  a  mill,  was  held  to  be  sustained 
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aforesaid,  {n)  and  [by  reason  thereof  (o)]  tlic  plaintiff,  before  and  at  the 
times  of  the  committing  such  grievances,  of  right  ought  to  have  had  and 
enjoyed,  and  still  of  right  ought  to  have  and  enjoy  the  benefit  and  advan- 
tage of  tlfe  water  of  ascertain  stream  which  had  been  used  to  run  and 
flow,  and  during  all  that  time  of  right  ought  to  have  run  and  flov/ed,  and 
still  of  right  ought  to  run  and  flow  [in  great  plenty  and  in  its  usual  and 
proper  course,  flow,  and  current]  unto  the  said  mill,  manufactory,  closes, 
and  premises  of  the  plaintiff,  for  supplying  the  same  with  water  for  work- 
ing, using,  and  enjoying  the  said  mill,  [4'<"-]  respectively,  (;>)  and  for 
other  necessary,  beneficial  and  tuseful  purposes  in  that  behalf ;  (5)  Yet 
the  defendant,  contriving  and  intending  to  injure  the  plaintiff",  heretofore, 
to  wit,  on  [S^c]  and  on  divers  days  and  times  afterwards  and  before  the 
commencement  of  this  suit,  wrongfully  and  injuriously  made  and  placed 
and  erected  (r)  a  certain  dam  and  hatch,  and  certain  pipes  and  other  erec- 
tions in  and  across  part  of  the  said  stream  above  the  plaintiff"'s  said  tene- 
ments, and  in  and  upon  the  banks  and  sides  of  the  said  stream  above  the 
plaintiff"'s  said  tenements,  and  wrongfully  and  injuriously  there  kept  and 
continued  the  said  dam,  hatch,  pipes,  and  other  erections  so  there  made, 
placed,  and  erected  for  a  long  space  of  time,  to  wit,  from  thence  until 
the  commencement  of  this  suit,  and  thereby  (s)  during  all  that  time  un- 
lawfully and  wrongfully  penned  back  and  stopped  the  water  of  the  said 
stream,  and  diverted  and  turned  divers  large  quantities  of  the  water  of 
the  said  stream,  which  ought  to  have  flowed  to  the  said  tenements  of  the 
plaintiff  respectively,  away  from  the  said  tenements,  and  prevented  the 
same  from  flowing  to  the  said  tenements  ;  And  the  defendant,  further 
contriving  as  aforesaid,  on  other  days  and  times  whilst  the  plaintiff  was 
so  possessed  of  his  said  tenements,  to  wit,  on,  [4'<^-]  and  other  days  and 
times  afterwards  and  before  the  commencement  of  this  suit,  wrongfully 
and  injuriously,  by  means  of  the  said  dam  and  obstructions  and  erections 
and  otherwise,  AvrongfuUy  caused  divers  other  large  quantities  of  the  wa- 

by  proof  that  the  dam  prevented  the  regu-  this    kind    not   misleading   the    defendant, 

Jar  supply  of  water,  but  did  not  divert  the  &c.    would    probably  be    amended   at   the 

stream,  as  the  water  returned  to  its  regular  trial, 

course    before    it    reached    the    mill    and  (o)   Supra,  note  {m). 

caused    no    waste;    Shears    v.    Wood,    7  (p)   The  right  to  the  water  for    a  bene- 
Moor,   345.     And    where  the   charge  was  ficial    purpose    must  be  shown  ;  see    VVil- 
the   digging  a  sewer  and    diverting  water  Hams  v.    Morland,   and   other    cases    eited 
from   a   pond,  and   the  evidence  was   that  supra,&d\,  xxoiQ  {m).     Allegation  of  claim 
the  water    was    diverted    by   digging    the  to   water  for    culinary  and   domestic  pur- 
sewer,   but  previously  to   making    it,   and  poses,  for  convenient  use  of  house  ;  Man- 
that  since  the  sewer  was  made   the  water  ning  v.  Wasdale,  1  N.  &  P.  172. 
could   not  rise  to  its  former   height;   held  (y)   Of  course    this   statement    will    de- 
not  a  fatal   variance   as  regarded  the  con-  pend  on  the  facts, 
tinuance  of  the  sewer  ;  Dukes  r.  Gostling,  (r)   See  the  forms  referred  to  po^i*. 
1    Bing.   N.  C.   589;   1    Sc.  570;   1  Hodg.  (s)  It  seems  that  a  declaration  charging 
120,  S.  C.  an    obstruction,    without   show'ng   how  it 

(re)  The  venue  is  local,  and  the  county  was  caused,  would  be  bad  on  -pecial  de- 
should  be  here  stated  ;  but  a  local  descrip-  murrer  for  uncertainty  ;  see  ante,  511, 
tion  is  not  necessary;  Mersey  Navigation  note  (Z)  ;  Anon.  Lord  Ray.  452.  See  gen- 
V.  Douglas,  2  East,  497.  Variance  in  des-  eral  count,  Frankum  v.  Earl  of  Falmouth, 
cribing  the  situation  of  a  weir;  Gibson  r.  supra,  601,  note  (m)  ;  2  Chit.  PI.  5th  ed. 
Wells,  1  New  R.   290.     But   a  mistake  of  790,  6th  ed.  559. 
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ter  of  the  said  stream  to  run,  rush,  and  flow  against  and  unto  and  past 
the  said  closes  of  the  plaintiff  respectively,  in  a  violent,  undue,  immode- 
rate, rapid,  and  impetuous  manner,  and  with  much  greater  violence, 
rapidity,  force,  and  impetuosity  than  the  water  of  the  said  stream  had 
been  used  and  accustomed  to  run  and  flow,  and  otherwise  might  and 
would  have  run  and  flowed  unto,  against  and  past  the  said  closes  of  the 
plaintiff,  and  thereby  to  wash  away  a  great  part  of  the  banks  and  sides 
and  other  parts  of  the  same  closes,  and  greatly  injure  the  same ;  by 
means  of  which  said  several  premises  the  plaintiff  was,  for  and  during 
all  the  time  aforesaid,  hindered  and  prevented  (t)  from  using  his  said  mill, 
manufactory,  closes  and  premises  with  the  appurtenants  in  so  ample,  ex- 
tensive, and  beneficial  a  manner  as  he  otherwise  might  and  would  have 
done,  and  the  said  several  tenements  of  the  plaintiff  became  and  were 
aiid  are  much  injured  and  deteriorated  in  value. 


f  2.  Against  the  Occupier  of  Land,  in  which  there  was  the  Flood 
Hatch  of  a  Reservoir  connected  icith  a  Stream,  for  keeping  open 
the  Hatch  improperly,  ivhereby  Plaintiff's  Corn  Mill  was  not  suf- 
ficiently supplied  with  water,  (m) 

For  that  whereas  the  plaintiff,  before  and  at  the  times  of  the  commit- 
ting of  the  grievances  by  the  said  defendant  hereinafter  mentioned,  was 
and  from  thence  hitherto  hath  been  and  still  is  lawfully  possessed  of  a 
certain  water  corn  mill,  with  the  appurtenants,  situate  in  the  county 
aforesaid,  and  near  to  and  upon  a  certain  watercourse  in  the  said  coun- 
ty, a)id  [by  reason  thereof  (o)]  the  plaintiff  before  and  at  the  times  of 
the  committing  of  the  grievances  hereinafter  next  mentioned  of  right 
ought  to  have  had  and  enjoyed,  and  still  of  right  ought  to  have  and  en- 
joy the  benefit  and  advantage  of  the  water  of  the  said  watercourse  for  the 
working  of  the  said  mill,  and  which  water  during  all  that  time  ought  to  have 
run  and  flowed,  and  still  of  right  ought  to  run  and  flow  through  and  over 
the  flood  hatch  of  and  belonging  to  a  (x)  reservoir  there  along  the  said 
watercourse  unto  the  said  mill ;  and  whereas  also,  the  plaintiff,  by  reason 
of  his  possession  of  the  said  mill  with  the  appurtenants,  during  all  the  time 
aforesaid,  of  right  ought  to  have  had  and  enjoyed,  and  still  of  right  ought 
to  have  and  enjoy  the  liberty  and  privilege  of  having  the  water  flowing  into 


{t)    Qiimre,    wlietlier    a    temporary     and  of    any    specific    injury  ;    id.  ;    1     Saund. 

slight  obstruction,  occasioning   no  real  or  346  b. 

sensible  damage,  would  be  actionable;  see  (?z)  This  declaration  was  settled  by  em- 
Taylor  z;.  Bennett,  7  C.  &  P  329;  ante,  inent  counsel  shortly  before  the  new  rules 
498,  note  (//).  Semble  not,  if  the  right  on  pleading  ;  and  there  were  several 
were  not  put  in  litigation  by  the  defend-  counts,  including  a  count  for  not  repairing 
ant ;  see  2  Stark.  Ev.  2d  ed    911,  note  (d),  the  hatch. 

913,    note  (;/).     But   in    general    the  mere  {v)   As  to  this   allegation,  see  ante,  602, 

invasion   of  a  right,  which    might  become  note  (m). 

prejudicial,   is     actionable    without    proof  (x)  In  other  counts  "through   and   out 


[t004J 
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the  said  reservoir  from  time  to  time  pooled  and  penned  back  therein  by 
means  of  the  said  Jlood  hatch  (y)  for  the  supplying  of  the  said  mill  with 
water  sufficient  for  the  working  thereof;  and  whereas  also  the  defendant 
before  and  at  the  times  of  the  committing  of  the  grievances  by  them 
hereinafter  next  mentioned  was  and  still  is  p^ossessed  (z)  of  the  said  flood 
hatch  of  and  belonging  to  the  said  reservoir,  and  by  reason  thereof  from 
tiixte  to  time  during  the  time  aforesaid  of  right  ought  to  have  pooled  and 
penned  back,  and  still  of  right  ought  from  time  to  time  to  pool  and  pen 
back  in  the  said  reservoir,  by  means  of  the  said  flood  hatch,  the  w  ater 
flowing  into  the  said  reservoir,  for  the  supplying  of  the  said  mill  with 
water  and  sufficient  for  the  working  thereof  upon  reasonable  notice  and  re- 
quest from  the  said  plaintiff"  so  to  do  (a)  ;  And  the  said  plaintiff"  saith,  that 
heretofore  and  whilst  he  was  so  possessed  of  the  said  mill  and  entitled  to 
have  the  water  pooled  and  penned  back  in  the  said  reservoir  as  aforesaid, 
and  whilst  the  defendant  was  so  possessed  of  the  said  flood  hatch,  and 
liable  to  pool  and  pen  back  the  water  in  the  said  reservoir  as  aforesaid, 
to  wit,  on  [&c.]  and  on  divers  other  days  and  times  between  that  day  and 
the  commencement  tof  this  suit,  he,  the  plaintift',  gave  notice  to  the  de- 
fendant and  requested  him  to  pool  and  pen  back  the  water  in  the  said 
reservoir  for  the  purpose  of  supplying  the  said  mill  of  the  plaintiff"  with 
water  sufficient  for  the  working  thereof;  and  although  the  defendant 
might  and  ought  so  to  have  done  at  the  several  times  aforesaid,  the  same 
being  reasonable  and  proper  times  in  that  behalf.  Yet  the  defendant,  not 
regarding  his  duty  in  that  behalf,  but  contriving  and  wrongfully  intending 
to  injure  the  plaintiff",  did  not  nor  would,  when  he  was  so  requested  as 
aforesaid,  or  within  any  reasonable  time  afterwards,  pool  or  pen  back  the 
water  in  the  said  reservoir,  but  wholly  refused  and  omitted  so  to  do  ;  and 
on  the  contrary  thereof,  the  defendant  contriving  as  aforesaid,  on  the 
day  and  year  first  aforesaid,  and  for  a  long  time  afterwards,  to  wit,  from 
thence  continually,  until  the  commencement  of  this  suit,  wrongfully  and 
injuriously  kept  and  continued  the  said  flood  hatch  open,  and  thereby  dur- 
ing all  that  time  prevented  the  water  flowing  into  the  said  reservoir  from 
being  pooled  and  penned  back  therein ;  by  reason  whereof  the  said  mill 
Xyf  the  plaintiff"  could  not  during  the  time  aforesaid  be  supplied  with  suffi- 
cient water  for  the  working  thereof;  and  by  reason  of  the  premises,  the 
plaintiff",  during  all  the  time  aforesaid,  was  hindered  and  prevented  from 
working  his  said  mill  in  so  ample  and  beneficial  a  manner  as  he  ought 
and  otherwise  would  have  done,  and  thereby  lost  and  was  deprived  of  di- 
vers great  gains  and  profits,  which  he  might  and  otherwise  would  have 
derived  from  the  use  of  his  said  mill ;  and  also  by  reason  of  the  premi- 
ses, he,  the  plaintiff',   during    the  time  aforesaid,  to  wit,  on  [^-c]  and  on 


(y)  In  other  counts  "  therein  by  means  fendant's    possession  and    his   duty  were 

of  a  flood    hatch    of  and   belonging  to  the  omitted,  and   he   was   only  charged    witli 

said  reservoir  for,  «Stc."  keeping  and  continuing  the  hatcii  open. 

(z)   In  some  counts  this  averment  of  de-         («)  Omitted  in  some  counts. 
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divers  other  days  afterwards,  was  forced  and  obliged  to  grind  at  other 
mills  of  other  persons,  divers  large  quantities  of  corn,  to  wit,  500  quar- 
ters of  corn,  which,  but  for  the  committing  of  the  said  several  grievances 
by  the  defendant  as  aforesaid,  he,  the  plaintiff,  might  and  would  have 
ground  at  his  said  mill  ;  and  in  so  doing  he,  the  plaintiff,  was  necessarily 
put  to  great  trouble  and  expense  of  his  moneys,  to  wit,  to  the  amount  of 

£ ,  and   lost   divers  profits  Avhich    v/ould   otherwise  have   accrued  to 

him,  and  was  and  is  otherwise  injured. 


3.  For  spoiling   the  Water  of  a  Stream  ivhich  flowed  to  the  Plain- 
tiff's Bleaching  Ground. 

For  tiiat  whereas  the    plaintiff,  before  and  at  the  times  of  the  commit- 
tino-  the  grievances  hereinafter  mentioned,  was  and  from   thence  hitherto 
hath  been    and    still    is   lawfully  possessed    of  certain    bleaching   works, 
bleaching  lands  and  premises,  with  the  appurtenants,  in  the  county  afore- 
said, and  there,  during  all  that  time,  used,  exercised  and   carried  on  the 
trade  and  business  of  a  bleacher,  and  bleached   divers  large  quantities  of 
cloth  [4V.]  there  and  thereby,  until  the  committing  of  the  grievances  by 
the  defendant  hereinafter  mentioned,  made  divers  great  gains  and  profits  ; 
and  whereas  tbefore  and  at    the  times  of  the  committing   of  the  grievan- 
ces hereinafter  mentioned,  the  plaintiff  of  right   ought  to  have   had  and 
enjoyed,  and  still  of  right  ought  to  have  and  enjoy  the  benefit  and  advan- 
tao-e  of  the  water  of  a  certain  stream  or  watercourse  situate  in  the  coun- 
ty aforesaid,  which   during  all  that  time  of  right  ought   to  have  run  and 
flowed,  and  still    of  right  ought  to  run  and    flow  unto  and    into  the    said 
tenements  and  premises  of  the  plaintiff  in  sufficient  quantity  and  of  good 
quahty  to  be  used  by  the  plaintiff  in  his  said  trade  or  business  of  a  bleach- 
er, and  also  to  water  his  cattle,  and  for  the  more  convenient  and  beneficial 
occupation  and  enjoyment  of  the  said  bleaching  works,  bleaching  lands  and 
premises  of  the  plaintiff;  and  whereas  during  all  the  time  aforesaid,  the  de- 
fendant was  and  is  possessed  of  certain  lands  and  premises  upon  and  near 
the  said  stream  or  watercourse  higher  up  the  stream  thereof  than  the  said 
premises  of  the  plaintiff";  Yet  the    defendant  well   knowing  the  premises, 
but  wilfully  contriving    to    injure    the   plaintiff  in    this    behalf,  while   the 
plaintiff"  was  so  possessed  of  his  said  bleaching  works,  bleaching  grounds 
and  premises  with  the  appurtenants,  and  so  exercised  his  said   trade  and 
business  there   as  aforesaid,  and  was  so  entitled  to    such  water    as  afore- 
said, to  wit,  on  \_<$-c.]  and  on    divers  other  days   and   times   between  that 
day  and  the  commencement  of  this  suit,  wrongfully  and  unjustly  cast  and 
deposited,  and   caused  to  be   cast  and  deposited  into  divers  great  pits  (6) 
and  holes  in  his,  the   defendant's  said  lauds  and  premises  near   to  certain 


{!))   See  a  sttitement  complaining  of  the     er,  Wright  v.  Williams,  1  M.  «fe  W.  77  ;  1 
disclinrge    iiilo    a    stream,   of   water,   &c.     Tyr.  &  G.  375,  S.  C. 
fruiii  pits  containing  iron  and  copper  wat- 
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parts  of  the  said  stream  or  watercourse,  and  communicating  therewith 
still  higher  in  the  stream  tliereof  than  the  said  premises  of  the  plaintiff, 
and  [also  into  and  near  to  other  parts  of  the  said  stream  or  watercourse 
higher  in  the  stream  thereof  than  the  said  premises  of  the  plaintiff,]  di- 
vers large  quantities  of  [4*'']  and  other  noxious  articles,  materials  and 
ingredients,  filtii  and  refuse,  which  then  filtered,  drained,  flowed  and 
came  in  great  quantities  unto  and  into  the  said  stream  or  watercourse 
higher  in  the  stream  thereof  than  the  said  bleaching  works,  bleaching 
grounds  and  premises  of  the  plain ti IT,  and  flowed  and  came  down  the  said 
stream  or  watercourse  unto  and  into  the  said  bleaching  works,  bleaching 
grounds  and  premises  of  the  plaintiff;  By  reason  of  which  said  several 
premises  the  water  flowing  and  coming  by  the  said  stream  or  watercourse 
to  the  said  bleaching  works,  bleaching  grounds  and  premises,  with  the 
appurtenants  of  the  plaintiff,  during  all  the  time  aforesaid,  hath  been  and 
is  greatly  infected  and  corrupted,  and  rendered  unfit  for  the  use  of  the 
plaintift'  in  his  said  trade  or  business,  or  for  the  bleaching  of,  [4  f.]  as  the 
same  otherwise  would  have  been  and  injurious  and  destructive  thereto, 
and  also  unfit  for  the  use  of  his  cattle  there  ;  and  divers  large  quantities, 
to  wit,  5000   yards  of  cloth  [S^"c.]  of  the  plaintiff,  of  great  value,  to  ^\it, 

of  the  value  of  £ ,  wliich  the  plaintiff',  during  the  time  last  aforesaid, 

had  attempted  tto  bleach  there  with  the  said  water  so  coming  and  flow- 
ing as  last  aforesaid,  were  then  stained,  discolored  and  corrupted,  and 
spoiled  and  rendered  of  much  less  use  and  value  than  the  same  other- 
wise would  and  ought  to    have    been  ;   and  the  plaintiff  hath  been  obliged 

to  incur  a   great  expense,  to  wit,  to  the  amount   of  £ ,  in  and  about 

endeavoring  to  whiten  and  cure  the  said  cloth  [4'C-]  5  a"<l  t^^^  plaintiff' 
hath  also  been  prevented  from  bleaching  other  large  quantities,  to  Avit, 
5000  yards  of  cloth  [4'f-]  of  the  plaintiff',  and  from  making   great'  gains 

and    profits    thereby,  to   wit,  to   the  amount  of  £ ,  as  he   otherwise 

might  and  would  have  done,  and  thereby  also  the  plaintiff  lost  and  Avas 
deprived  of  a  sufficient  supply  and  quantity  of  pure  and  clean  Avater,  fit 
and  proper  for  the  carrying  on  of  his  said  trade  or  business,  and  Avas 
and  hath  been  and  is  prevented  from  exercising  his  said  trade  or  busi- 
ness in  so  ample  and  beneficial  a  manner  as  he  otherAvise  might  and 
Avould  have  done  ;  and  the  plaintiff  hath  been  and  is  in  other  respects  in- 
jured in  his  said  trade  or  business  and  otherwise  ;  and  has  also  been  pre- 
vented from  Avatering  his  cattle  upon  his  said  premises  in  so  commodious 
a  manner  as  he  otherAvise  would  and  ought  to  have  done,  and  has  been 
obliged  to  procure  Avater  elscAvhere  for  the  purposes   aforesaid  at  a  oreat 

expense,  to  Avit,  at  an  expense  of  £ ,  and  his  said  premises  have  been 

and  are  much  deteriorated  in  value. 

[t607J 
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4.  Against  Commissioners  of  a  Level  for  stopping  up  a  Drain 
through  which  the  Water  from  Plaintiff's  Land  was  carried  away 
therefrom. 

For  that  whereas  the  plaintiff,  before  aiid  at  the  times  of  the  commit- 
ting by  the  said  defendants  of  the  several  grievances  hereinafter  men- 
tioned, was  and  from  thence  hitherto  hath  been  and  still  is  possessed  of 
divers,  to  wit,  1000  acres  of  arable  land,  1000  acres  of  pasture  land,  and 
1000  acres  of  other  land,  situate  in  the  county  aforesaid,  and  during 
those  times  the  plaintiff  was  and  still  is  of  right  entitled  that  the  waters 
from  time  to  time  collecting  and  being  in  and  upon  the  said  lands  of  the 
plaintiff  should  run  and  be  drained,  discharged  and  carried  off  and  away 
from  the  same  lands  unto  and  into  and  through  a  certain  drain  situate   in 

the  county  aforesaid,  and   called ,    and   from   thence  through   other 

■  drains  and  places  unto  and  into  [the  sea\  ;  Yet  the  defendant,  well  know- 
ing the  premises,  but  intending  to  injure  the  plaintiff  whilst  the  plaintiff 
was  so  possessed  of  the  said  lands,  and  so  entitled  as  aforesaid,  to  wit, 
on  [4'c.]  and  on  divers  other  days  and  times  between  that  day  and  the 
commencement  of  this  suit,  wrongfully  and  injuriously  cast  and  threw 
and  placed  divers  large  quantities  of  earth,  stones,  soil  and  rubbish  in 
the  said  drain,  and  there  kept  the  same  thence  hitherto  and  thereby  arfd 
therewith  wrongfully  stopped   and  choked   up  and   obstructed   the   said 

drain,  and  kept  and  continued  the  same  so  stopped  and   choked   up 

and  obstructed  for  a  long  space  of  time,  to  wit,  continually  tthence  hith- 
erto, whereby  divers  large  quantities  of  the  waters  which  from  time  to 
time  during  that  time  collected,  and  were  in  and  upon  the  said  lands  of 
the  plaintiff,  were  during  all  that  time  and  still  are  wrongfully  and  in- 
juriously obstructed,  hindered  and  prevented  from  running  and  being 
drained,  discharged  and  carried  off  and   away  from  the  said  lands  of  the 

plaintiff,  unto,  into  and  through  the  said  drain  away  from   the   said 

lands  of  the  plaintiff,  as  they  otherwise  might  and  would  have  done,  and 
were  then  and  there  penned  in  and  driven  back  upon  and  flowed  and  ran 
into  and  upon  the  said  lands  of  the  plaintiff,  and  accumulated  thereon, 
and  by  reason  thereof  the  said  lands  of  the  plaintiff  became  and  were 
and  are  rendered  wet  and  swampy,  and  were  and  are  greatly  injured 
and  rendered  unproductive  ;  and  thereby  also  divers,  to  wit,  twenty 
rams,  2000  sheep,  and  2000  lambs  of  the  plaintiff,  of  great  value,  to  wit, 
£ ,  then  lying  and  being  and  depasturing  upon  the  same  lands,  be- 
came and  were  diseased  and  greatly  injured  and  rendered  of  no  use  or 
value  to  the  plaintiff;  and  divers  of  them,  to  wit,  ten  rams,  1000  sheep 
and  1000  lambs,  then  languished  and  died  ;  and  also  by  reason  of  the 
premises,  divers  crops  of  corn,  grain  and  hay,  to  wit,  500  acres  of  corn, 
500  acres  of  grain  and  500  acres  of  hay  of  the  plaintiff,  of  great  value, 
to  wit,  £ ,  growing  and  being  in  and  upon  his  said  several  lands  fail- 
ed, and  were  spoiled,  damaged  and  destroyed ;  and  also  by  reason  of 
the  premises,  the  plaintiff  hath  necessarily  incurred  divers  great  expeu- 
[t608] 
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ses  of  his  moneys,  to  wit,  to  the  amount  of  £ ,  in  endeavoring  to  cul- 
tivate his  said  lands  and  restore  the  same  to  their  former  good  state  and 
condition  and  incidental  thereto,  and  to  prevent  and  repair  the  said  dam- 
age, and  the  plaintiff  hath  been  and  is  otherwise  much  injured. 


5.  For  improperly  mooring  a  Vessel  in  the  Thames  opposite  the 
Plaintiff"' s  Wharf,  and  thereby  impeding  the  progress  of  Vessels 
thereto,  (c) 

For  that  whereas  the  plaintiffs,  before  and  at  the  times  of  the  commit- 
ting of  the  grievances  bj  the  defendant  as  hereinafter  mentioned,  were 
lawfully  possessed    of  a  certain  pubUc   open   and  lawful  quay  or  wharf 

called ,  adjoining  to  and  abutting   upon   the   river   Thames   between 

London  Bridge  and  the  Tower  of  London,  within  the  Port  and  City  of 
London  aforesaid,  and  all  the  Uege  subjects  of  our  lady  the  queen  before 
and  at  the  time  aforesaid,  actually  and  of  right  had  and  still  of  right 
ought  to  have  a  free  passage  and  navigation  in,  upon  and  along  the  said 
river,  and  in  front  of  the  said  quay  or  wharf  for  their  vessels,  craft  and 
barges  going  to  and  returning  from  the  said  quay  or  wharf  upon  lawful 
occasions ;  and  whereas  also  the  plaintiffs,  before  and  at  the  time  of  the 
committing  of  the  gi'ievances  thereinafter  mentioned,  carried  on  the 
trade  and  business  of  a  wharfinger  at,  in  and  upon  the  said  quay  or 
wharf;  and  whereas  also  before  and  at  the  time  aforesaid  divers  liege 
subjects  of  our  lady  the  queen  were  accustomed  to  frequent  the  said 
quay  or  wharf  witli  their  vessels,  crafts  and  barges,  and  to  load  and  un- 
load at,  from  and  upon  the  said  quay  or  wharf  upon  and  out  of  their 
said  vessels,  crafts  and  barges,  their  lawful  goods,  wares  and  merchan- 
dizes ;  and  by  i-eason  of  the  premises,  the  said  plaintiffs  during  all  the 
times  aforesaid  were  accustomed  to  make  and  did  make  great  gains  and 
profits  by  the  lawful  wharfage  dues  and  fees  of  right  due  to  them  on  the 
occasions  aforesaid,  and  by  their  profits  and  charges  in  and  about  the 
loading  and  unloading  the  said  goods,  wares  and  merchandize  ;  Yet  the 
defendant  well  knowing  the  premises,  but  contriving  and  wrongfully  and 
unjustly  intending  to  injure  the  plaintiffs  in  and  about  the  premises,  here- 
tofore, to   wit,   on   the day  of  a.  d. ,  and   on  divers   other 

days  and  times  between  that  day  and  the  commencement  of  this  suit, 
wrongfully  and  injuriously  and  without  the  consent  of  the  plaintiffs  and 
without  and  otherwise  than  for  the  purpose  of  loading  or  unloading 
goods,  wares,  merchandize  or  other  things  at  the  said  quay  or  wharf, 
brought  up,  moored  and  fastened,  and  caused  to  be  brought  up,  moored 
and  fastened,  a  certain  large  ship  or  vessel  in  the  said  river,  so  and  in 
such  manner  that  a  large  part  of  the  said  ship  or  vessel,  to  wit,  fifty 
yards  in   length   thereof,  lay  before,  across   and   along   side   of  the   said 

(c)  See  Wyatt  v.  Thompson,  1  Esp.  R.  252. 
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quay  or  wliarf,  and  on  the  days  and  times  afoi'esaid  kept  and  continued 
the  said  ship  or  vessel  so  moored  and  fastened,  and  so  laying  as  afore- 
said, for  long  spaces  of  time,  to  wit,  for  five  hours  on  each  of  the  said 
days  and  times,  the  same  being  on  all  the  said  days  and  times  an  unrea- 
sonable and  unnecessaiy  length  of  time,  and  thereby  during  all  the  time 
aforesaid  greatly  obstructed  and  impeded  the  passage  and  navigation  to 
and  from  the  said  quay  or  wharf,  upon  and  along  the  said  river  before 
and  in  front  of  the  said  quay  or  wharf,  and  during  all  that  time  hindered 
and  prevented  the  liege  subjects  of  our  lady  the  queen  from  going  to  and 
returning  from  the  said  quay  or  wharf  with  their  vessels,  crafts  and  bar- 
ges, upon  and  along  the  said  river  for  their  lawful  purposes,  as  they  had 
before  been  used  and  accustomed  to  do,  and  as  at  the  times  aforesaid 
they  otherwise  might  and  would  have  done  ;  by  means  of  which  said  pre- 
mises, the  plaintiffs,  during  all  the  times  aforesaid,  were  hindered  and 
prevented  from  possessing  and  enjoying  the  said  quay  or  wharf,  and 
from  carrying  on  their  said  trade  and  business  there  in  so  large,  ample 
and  beneficial  a  manner  as  they  otherwise  might  and  Avould  have  done  ; 
and  ^so  the  plaintiffs  in  fact  say  that  by  reason  of  the  premises  aforesaid, 
they  have,  during  all  the  time  aforesaid,  lost  and  been   deprived  of  great 

gains  and  profits,  to  wit,  to  the  amount  of  £ ,  which  otherwise  would 

have  arisen  and  accrued  to  them  from  their  lawful  possession  and  en- 
joyment of  the  said  quay  or  wharf,  and  from  carrying  on  their  said 
trade   and   business  there   as  aforesaid. 


f6.   Other  Forms  for  Obstructions,  Nuisances,  &fc.  to    Water- 
courses, &fC. 

[Form  for  diverting  water  from  plaintift''s  mill,  &.c.  by  making  .cuts 
from  the  stream,  by  widening  cuts,  by  not  keeping  the  banks  in  repair, 
&c. ;  Vooght  V.  Winch,  2  B.  «fe  Aid.  662;  2  Chit.  PL  5th  ed.  788  to  794, 
6th  e^.  556  to  562  ;  Wilhams  v.  Morland,  2  B.  &  C.  910;  4  D.  &  R. 
583. 

General  count,  not  showing  mode  of  diversion  of  water  from  mill ; 
Frankum  v.  Earl  of  Falmouth,  2  Ad.  &  E.  452  ;  I  Harr.  &  W.  1,  S.  C. ; 
see  ante,  526,  tit.  "  Easement." 

For  lowering  banks  and  making  a  weir  and  thereby  impeding  current 
and  causing  it  to  flow  irregularly  to  plaintiff's  mill;  Liggins  t7.  Inge,  7 
Bing.  682 ;  5  M.  &  P.  712,  S.  C. 

For  suffering  a  ditch  to  be  choked  for  want  of  cleansing,  which  it  was 
defendant's  duty  to  do  as  occupier  of  an  adjoining  close,  whereby  the 
water  overflowed  plaintiff's  close;  2  Chit.  PI.  6th  ed.  562. 

For  stopping  a  gutter  in  defendant's  yard  through  which  the  refuse 
water  and  eaves  droppings  from  plaintiff's  house  were  carried  away; 
Thomas  v.  Thomas,  1  Gale,  62  ;  2  C.  M.  '&  R.  35. 
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For  injuring  plaintiff's  land  by  causing  a  watercourse  to  flow  with  un- 
usual force,  &c. ;   Williams  v.  Morland,  supra. 

For  removing  a  hatch,  whereby  plaintiff  could  not  work  his  mill  ;  2 
Chit.  PI.  5th  ed.  794,6th  ed.  563.  The  like  by  a.  reversioner ;  Greenslade 
V.  Halliday,  6  Bing.  379. 

Against  another  miller  for  an  improper  elevation  of  his  hatch  and  mill 
head;  Saunders  v.  Newman,  1  B.  &  Al.  258  ;  ante,  604. 

For  an  injury  to  the  plaintiff's  reversion  in  a  close  by  an  interruption 
of  a  right  to  irrigate  the  same  by  a  watercourse  ;  2  Chit.  PI.  5th  ed.  794 
a,  6th  ed.  563. 

Same  Form  in  Greenslade  y.  Halliday,  6  Bing.  379. 

For  the  like  injury,  and  for  discharging  into  the  stream  water,  &lc. 
from  pits  in  which  iron  was  deposited  and  from  copper  works-;  Wright 
V.  Williams,  1  M.  &  W.  77 ;   1  Tyr.  &  G.  375,  S.  C. 

Against  the  owner  of  a  wharf  for  ])lacing  a  tree  in  the  Thames,  where- 
by plaintiff's  vessel  was  injured  ;  2  Chit.  PI.  5th  ed.  794  ;  6th  ed.  564. 

For  obstructing  plaintiff  in  his  right  to  Avater  cattle  at  a  pond,  and  take 
the  water  for  domestic  purposes ;  Manning  v.  Wasdale,  1  N.  «fc  P.  172. 

For  diverting  the  course  of  a  navigable  canal,  using  an  excess  of  water 
for  defendant's  mill,  and  leaving  open  flood  gates,  whereby  plaintiff' 's 
bai-ges  could  not  proceed  ;  2  Chit.  PI.  5th  ed.  795  to  799  a,  6th  ed.  565  to 
568  ;  three  counts. 

Against  a  canal  company  for  not  managing  the  canal  according  to  an 
act  f  of  parliament ;  Blackmore  v.  The  Glamorganshire  Canal  Compa- 
ny, 3  Y.  «fe  J.  60. 

For  injury  to  plaintiff,  as  a  wharfinger,  by  mooring  a  ship  opposite  to 
bis  wharf;  ante,  608,  Form  5.]  ' 


WAYS,  {d) 

See  "Nuisances,"  "Watercourses." 

(rf)  See  in  general  as  to  public  and  pri-  have  been  fully  noticed,  ante,  601,  n.  (»»). 

vate  ways,  Vin.  Ab.   and   Com.  Dig.   tit.  And  the  late  decisions  explaining  the  pro- 

"  Chimin  ;"    Bac.   Ab.   "Highways;"    1  visions  of  the  statute  ;  Bright  i;.    Walker, 

Saund.  326  n.b;  Burns  J.  tit."  Highways;"  4  Tyr.  502;  1  C.   M.  &  R.  211 ;  Beasley 

2  Stark.   Ev.    tit.   "  Way,"  2nd  ed.  913;  v.  Clarke,  2  Bing.  N.  C.  705,  &c.  are  fully 

Harr.    Ind.   and    Add.    lit.    "  Way."     No  cited  in    the  note  to  the  plea  in    Trespass, 

action  lies  for  an  obstruction  in  a  common  "  Way,"  post,  justifying  under  a   right  of 

highway,    unless    the   plaintiff   can    show  way.     Case  is  the  only  remedy  for  obstruct- 

special   damage  ;  see   Wilkes  v.    Hunger-  ing  a  right  of  way,  and  it  seems  that  form 

ford  Market  Company,  2  Bing.  N.  C.  261.  of  action  might  be   adopted  where  the  ob- 

A  private  way  is  claimed  either  by  grant,  struction  arises  from  a  building  erected  by 

or  reservation,  or  by  prescription,  or  from  the  defendant  at  one  time,  partly  upon  the 

necessity.     The    provisions  of  the  late  act  plaintiff 's  land  and  partly  upon  the  defen- 

2&  3  Will.  4,  0.   71,  s.  2,  as  it  relates  to  dant's  land,  over  which  the  way  extended  ; 

the  claim  of  a  right  of  way  by  prescription,  ante,  60\,  n.  (m). 
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1.   Common  Form  for  obstructing  a  Private  Right  of  Way.  (e) 

For  that  Avhereas  the  plaintiff,  before  and  at  the  times  of  the  commit- 
ting of  the  grievances  by  the  defendant  as  hereinafter  mentioned,  was, 
and  from  thence  hitherto  hath  been  and  still  is  lawfully  possessed  of  a 
certain  wharf,  close  and  premises,  [or  "  a  certain  messuage"]  with  the 
appurtenants,  situate  in  the  county  aforesaid,  and  [by  reason  thereof  (/")] 
the  plaintiff,  during  all  the  time  aforesaid,  ought  to  have  had  [g)  and  still 
of  right  ought  to  have  a  certain  way  from  the  said  wharf,  close  and  prem- 
ises unto,  into,  through  and  along  a  certain  other  close  in  the  said  coun- 
ty, and  from  thence  unto  and  into  a  certain  common  or  public  highway 
there,  and  so  from  thence  back  again  from  the  said  common  highway, 
unto,  into,  through  and  along  the  said  close  secondly  above  mentioned, 
unto  and  into  the  said  wharf,  close  and  premises  respectively  so  in  the 
possession  of  the  plaintiff,  for  himself  and  his  servants  on  foot,  and  with 
horses,  marcs,  and  geldings,  carts,  waggons  and  other  carriages  {h)  to  go, 
return,  pass,  and  repass  every  year,  tand  at  all  times  of  the  year,  at  his 
and  their  free  will  and  pleasure  {i)  [as  to  the  said  wharf,  close  and  prem- 
ises with  the  appurtenants  of  the  plaintiff*  belonging  and  appertaining  (f)] ; 
Yet  the  defendant  well  knowing  the  premises,  but  wrongfully  and  unjust- 
ly intending  to  injure  the  plaintiff  in  that  behalf  and  to  deprive  him  of  the 
use  and  benefit  of  his  said  way  whilst   the  plaintiff  was  so  possessed  and 


(e)  See  Form,  &c.  Bright  v.  Walker,  1 
C.  M.  <fe  R.  Rep.  211 ;  2  Ciiit.  PI.  5ih  eel. 
807,  6tli  ed.  574.  Way  across  a  stream  ; 
Bovver  z;.IIill,  1  Bing.  N.  C.549;  1  Hodg. 
R.  45,  S.  C  Form  for  disturbing  a  way 
leased  to  the  plaintiff;  Kooystra  v.  Lucas, 
5  B.  «&:.  Aid.  830.  A  reversioner  may  sue 
if /its  interest  be  injured;  see  ante,  588, 
n.  {q);  Form,  2  Chit.  PI.  5th  ed.  810  a,  6lh 
cd.  577. 

(/)  The  words  "  and  by  reason  thereof," 
appear  to  be  in  no  case  necessary,  and  may 
in  some  instances  be  incorrect,  and  perhaps 
it  is  better  as  a  general  rule  to  omit  them  ; 
see  authorities  infra,  n.  (A:),  and  ante,  602, 
n.  (»?i).  They  may  however  be  used  where 
the  way  is  claimed  by  virtue  of  twenty 
years  uninterrupted  enjoyment ;  see  Bright 
V.  Walker,  1  C.  M.  &  R.  211  ;  4  Tvr.  502, 
S.  C. 

{g)  This  general  allegation  of  the  right 
to  a  way  in  a  declaration  for  disturbance 
was  sufficient  before  the  Prescription  Act, 
2  &.  3  Will.  4,  and  is  expressly  sanctioned 
by  that  statute;  ante,  498,  n.  (b). 

(Ji)  Of  course  this  statement  will  corre- 
spond with  the  nature  of  the  claim,  and 
should  be  strictly  correct;  see  post,"  Tres- 
pass ;"  Pleas,  "  Way,"  and  query,  whether 
the  provision  in  the  New  Rules  "  V.  Tres- 
pass," that  "  in  all  actions  in  which  such 
a  right  of  way  as  aforesaid"  (that  is,  with 
carriages  and  cattle  and  on  foot  in  the 
same  plea,)  "  is  so  pleaded  that  the  allega- 
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tions  as  to  the  extent  of  the  right  are  ca- 
pable of  being  construed  distributively, 
they  shall  be  taken  distributively" — .ex- 
tends to  a  declaration  for  obstruction. 
Where  the  extent  of  the  right  is  doubtful, 
introduce  a  second  count,  varying  the  de- 
scription of  the  right;  but  in  one  case 
which  occurred  lately,  a  judge  at  chambers 
refused  to  allow  a  second  count  of  this 
kind  to  stand,  except  under  the  penalty  of 
the  rule  as  to  costs,  and  upon  an  indorse- 
ment on  the  summons  that  a  distinct  right 
of  way  was  claimed  on  that  count.  The 
power  of  amendment  under  3  »&4  Will.4, 
c.  42,  s.  24,  is  very  large,  but  where  the 
error  may  have  misled  the  defendant  and 
induced  him  to  plead  differently  to  what  he 
might  have  done  had  the  averment  been 
correct,  the  power  will  not  always  be  ap- 
plied to  the  plaintiff 's  relief;  see  Frankuin 
V.  Earl  of  Falmouth,  cited  post,  616. 

(i)  See  the  various  points  as  to  describ- 
ing the  way,  post,  "  Trespass,"  Pleas, 
"  Way." 

(k)  This  allegation  is  not,  it  seems,  ever 
necessary,  and  it  would  seem  to  be  inaccu- 
rate where  the  way  is  claimed  by  express 
grant  or  agreement ;  see  ante,  602,  n.  (m)  ; 
2  Chit.  PI.  6th  ed.  575,  n.  (a),  cites  4  East, 
107,  6  id.  438,  15  id.  25.  It  will  not  how- 
ever render  the  declaration  defective,  al- 
though the  claim  arise  by  virtue  of  twenty 
years  adverse  enjoyment  of  the  way; 
Bright  V.  Walker,  1  C.  M.  &  R.  211. 
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entitled  as  aforesaid,  to  wit,  on  [4*t-],  on  divers  other  days  and  times  be- 
tween that  day  and  the  commencement  of  this  suit,  in  the  county  afore- 
said, wrongfully  and  unjustly  (/)  placed  and  erected  divers,  to  wit,  five 
gates  find  twenty  posts,  and  put  and  placed  divers  large  quantities  of 
planks,  wood  and  timber  respectively,  in  and  across  the  said  way,  to  which 
the  plaintiff  was  so  entitled,  and  there  wrongfully  kept  and  continued  the 
said  gates,  posts,  planks,  wood  and  timber,  in  the  same  way  as  aforesaid, 
for  a  long  time,  to  wit,  thenceforth  hitherto,  and  thereby  during  all  the 
time  aforesaid,  the  said  way  was  and  still  is  greatly  obstructed  and  stop- 
ped up,  and  the  plaintiff  could  not  nor  can  he  enjoy  the  same,  and  was 
and  is  deprived  of  the  use  and  benefit  thereof,  (w) 


2.   Other  Forms  for  obstructing  Ways,  &fc. 

[For  obstructing  a  public  highway  showing  special  damage  to  the  plain- 
tiff as  occupier  of  a  shop,  &.c.  on  the  highway  ;  and  law  ;  Wilkes  v, 
Hungerford  Market  Company,  2  Ring.  N.  C.  28J  ;  Hodg.  281,  S.C. ;  Val- 
lance  v.  Savage,.  7  Bing.  595 ;  5  M.  &  P.  576,  S.  C.  Another  general 
form,  2  Chit.  PI.  5th  ed.  599  b,  6th  ed.  404. 

For  obstructing  the  plaintiff's  access  to  a  pond,  the  water  of  which 
plaintiff  was  entitled  to  for  his  cattle,  &c, ;  Manning  v.  Wasdale,  1  N.  & 
P.  172. 

fFor  obstructing  a  Rector's  way  to  take  tithes  ;  James  v.  Dods,  2  C.  & 
M.  266 ;  4  Tyr.  101 ;  2  Chit.  PI.  5th  ed.  810,  6th  ed.  578. 

Case  for  not  repairing  a  private  way  ;  Rider  v.  Smith,  3  T.  R.  766.] 


WINDOWS. 


See  "Ancient  Lights." 


WITNESSES. 


[Forms  of  declaration  against  a  witness  for  disobeying  a  suhpana  ; 
Mullett  V.  Hunt,  1  C.  &  M.  752  ;  Stokes  v.  White,  1  C.  M.  &  R.  223  ; 
Betteley  v.  M'Leod,  4  Scott,  131 ;  3  Bing.  N.  C.  405;  2  Chit.  PI.  5th  ed. 
757,  6th  ed.  531  ;  see  3  Chit.  G.  P.  828  to  834.] 

(I)  It  seems  a  general  allegation  of  ob-  J.;  see  however  form  2  Chit.  PI.  6th  ed. 
struction,  not  showing  the  means,  would     576. 

be  incorrect;  see  ante,  603,  n.  (s) ;  Teb-         (in)  It  is  not  necessary  to  prove  any  spe- 
butt  V.   Selby,  N.  &  P.  710,  and  id.  716,     cific  injury  ;  see  ante,  603,  n.  (t). 
717,  per  Lord  Denman,  C.  J.  and  Patteson, 
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OBSERVATIONS  ON  THE  PLEA  OF  NOT  GUILTV. 


"  In  actions  on  the  case  the  plea  of  -not  guilty  shall  operate  as  a  denial 
only  of  the  breach  of  duty  or  wrongful  act  alleged  to  have  been  com- 
mitted by  the  defendant,  and  not  of  the  facts  stated  in  the  inducement ; 
and  no  other  defence  than  such  denial  shall  be  admissible  under  that  plea. 
All  other  pleas  in  denial  shall  take  issue  on  some  particular  matter  of 
fact  alleged  in  the  declaration.  Ex.  gr.  In  an  action  on  the  case  for 
a  nuisance  to  the  occupation  of  a  house,  by  carrying  on  an  oftensive  trade, 
the  plea  of  not  guilty  will  operate  as  a  denial  only  that  the  defendant 
carried  on  the  alleged  trade  in  siich  a  way  as  to  be  a  nuisance  to  the  oc- 
cupation of  the  house,  and  will  not  operate  as  a  denial  of  the  plaintiff's 
occupation  of  the  house.  In  an  action  on  the  case  for  obstructing  a  right 
of  IV ay,  such  a  plea  will  operate  as  a  denial  of  the  obstruction  only,  and 
not  of  the  plaintiff's  I'ight  of  way  ;  and  in  an  action  for  converting  the 
plaintiff's  goods,  the  conversion  only  and  not  the  plaintiff's  title  to  the 
g'oods.  In  an  action  of  slander  of  the  plaintiff  in  his  office,  profession, 
or  trade,  the  plea  of  not  guilty  will  operate  to  the  same  extent  precisely 
as  at  present  in  denial  of  the  fact  of  speaking  the  words,  of  speaking' 
them  maliciously,  and  in  the  sense  imputed,  and  with  reference  to  the 
plaintiff's  office,  profession,  or  trade  ;  but  it  will  not  operate  as  a  denial 
of  the  fact  of  the  plaintiff  holding  the  office,  or  being  of  the  profession 
or  trade  alleged.  In  actions  for  an  escape  it  will  operate  as  a  denial  of 
the  neglect  or  default  of  the  sheriff,  or  his  officers,  but  not  of  the  debt, 
judgment,  or  preliminary  proceedings.  In  this  form  of  action  against  a 
carrier,  the  plea  of  not  guilty  will  operate  as  a  denial  of  the  loss  or  dam- 
age, but  not  of  the  receipt  of  the  goods  by  the  defendant  as  a  carrier  for 
hire,  or  of  the  purpose  for  which  they  were  received.  All  matters  in 
confession  and  avoidance  shall  be  pleaded  specially,  as  in  actions  of  «s- 
sumpsit ;''''  New  Rules  : — Pleadings  IV.  in  Case.  ^ 

Before  the  New  Rules  the  plea  of  not  guilty  put  in  issue  the  induce- 
ment, or  introductory  statement,  in  the  declaration  of  the  plaintiff^  title 
or  right,  or  of- Rny  preliminary  proceedings  in  reference  to  the  subject- 
matter  of  the  action  or  thing  aflected  or  injured  by  the  defendant ;  and 
2dly,   the   acts  committed   l)v  him  ;   and  3dly,  it   enabled   the  defendant, 


CASE— PLEAS,  &c.  :— NOT  GUILTY.  Ifiir, 

(admitting  the  plaintift''s  title  and  interest,  and  the  injurious  acts  com- 
plained o£,)  to  contend  tthat  the  cause  of  action  had  been  extinguished  ar 
discharged  by  subsequent  accord  and  satisfaction,  &-c. 

The  great  object  of  the  New  Rules,  in  reference  to  the  plea  of  not 
guilty  in  Case,  appears  to  have  been,  the  restriction  of  its  operation  to  a 
mere  denial  of  the  defendant's  nets  constituting  the  tort  complained  of;  and 
Lst,  to  render  it  an  admission  of  the  plaintiff's  title  or  interest  in  the  mat- 
ter or  thing  affected  ;  and  2dly,  to  disable  the  defendant  from  contending 
under  it  that  the  cause  of  action  has  been  since  satisfied  or  discharged. 
The  New  Rules  destroy  the  ancient  doctrine  as  regards  these  two  lines 
of  defence,  in  order  that  the  plaintiff  may  not  be  taken  by  surprise  at  the 
trial,  and  that  the  expense  of  unnecessary  evidence  may  be  avoided. 

There  is  an  evident  distiiiction  between  the  title  of  the  plaintiff,  and 
the  wrongful  act  of  the  defendant.  And  the  New  Rules,  for  the  purposes 
of  pleading,  recognize  this  distinction,  and  evince  an  intention  that  only 
the  defendant's  wrongful  act,  (in  other  words,  his  case,  as  contrasted  with 
the  plaintiff*'s  title,)  should  be  controverted  by  the  plea  of  not  guilty. 

In  an  action  on  the  case  the  declaration  usually  contains  a  short  prefa- 
tory allegation  of  the  plaintiff's  title  or  interest,  or  of  other  matter  pre- 
liminary to  the  injurious  act  complained  of.  Thus,  in  the  instances  put 
in  the  Rules  by  way  of  illustration,  the  declaration  for  a  nuisance  to  a 
house,  states  that  before  the  committing  of  the  grievance,  the  plaintiff 
',vas  possessed  of  the  house,  {ante,  576,  581);  and  the  plea  of  not  guilty 
would  not  deny  that  fact.  In  case  for  obstructing  a  Avatercourse  or  way, 
or  the  exercise  of  a  right  of  common,  there  is  a  prefatory  allegation  of 
the  plaintiff's  right  to  the  enjoyment  of  the  water,  or  way,  or  common; 
which  is  not  disputed  by  not  guiltj  ;  see  instance,  Dukes  v.  Gostling,  1 
Ring.  N.  C.  588,  589;  1  Scott,  570  ;  3  DowL  P.  C.  619.  In  case  for  in- 
juring the  plaintiff's  reversion  in  a  house  or  land,  the  declaration  con- 
tains a  short  inducement  of  the  title  (ante,  541  and  598,)  which  can  only 
be  denied  by  an  express  traverse.  And  we  have  seen  that  in  libel  and 
slander  it  is  often  necessary  to  introduce  a  special  inducement  of  the 
plaintiff's  trade,  (ante,  551  and  558,)  or  of  particular  facts,  (ante,  549 
and  557,)  to  render  the  matter  actionable  :  and  in  these  cases  not  guilty 
admits  such  introductory  statement.  The  instances  of  actions  against 
sheriffs  for  escapes,  in  Avhich  the  preliminary  proceedings  are  stated  ;  and 
against  an  agent  and  carrier  for  neglect,  in  which  the  retainer  of  the  for- 
mer and  delivery  of  goods  to  the  latter  as  a  carrier,  to  be  conveyed,  &c. 
are  alleged,  may  also  be  mentioned  ; — not  guilty  being  insufficient  to  de- 
ny those  several  matters.  So  in  an  action  for  a  warranty  there  is  an  in- 
ducement of  a  sale,  which  is  not  denied  by  not  guilty,  (see  infra.) 

It  will  be  observed  that  the  rule  provides,  that  the  plea  of  not  guilty 
shall  operate  only  as  a  denial  of  the  '■'■  tcrongful  ixcV  alleged  to  have  been 
committed.  And  before  the  decision  in  Frankum  v.  Earl  of  Falmouth,  2 
tAd.  &  E.  4.52  ;  4  N.  &  M.  330;  1  H.  &  W.  1 ;  6  C.  &  P.  529,  S.  C. ; 
it  was  contended  that  the  plea  therefore  put  in  issue  not  only  the  question 
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whether  the  act  complained  of  was  committed,  but  also  its  wrongful  char- 
acter, and,  consequently,  involved  the  question  of  plaintiff's  right;  for  it 
was  argued,  if  there  were  no  right  there  was  no  "  ivrongfuV  act.  But 
the  Court  supported  the  distinction  alluded  to,  in  reference  to  the  non- 
operation  of  the  plea  of  not  guilty  upon  the  allegation  of  the  plaintiff's 
title  or  right.  The  declaration  was  in  case  for  obstructing  the  flow  of 
water  to  plaintiff's  mill,  and  it  alleged  that  the  plaintiff  was  possessed  of 
a  mill,  and  that  the  watercourse  ought  to  have  flowed  to  it,  but  defend- 
ant "  wrongfully  diverted"  the  water.  The  defendant  pleaded  not  guilty. 
It  appeared  at  the  trial  that  the  mill  had  been  erected  within  twenty 
years,  and  a  verdict  was  found  for  the  defendant.  An  application  was 
made  for  a  new  trial  on  the  ground  that  not  guilty  put  in  issue  merely 
the  fact  of  diversion,  and  that  fact  having  been  proved  at  the  trial  the  is- 
sue ought  to  have  been  found  for  the  plaintiff.  The  Court  were  of  this 
opinion  and  a  new  trial  was  granted.  In  the  course  of  the  argument 
Patteson,  J.  said,  "  if  the  word  icrongfully  in  the  declaration  makes  the 
plea  of  not  guilty  put  in  issue  the  right  of  the  plaintiff,  there  is  an  end  of 
our  rule  of  pleading;"  and  again,  "  your  argument  goes  this  length,  that 
by  reason  of  the  use  of  the  word  wrongfully  in  declarations  of  this  sort, 
it  would  not  be  necessary  in  any  such  case  to  plead  specially."  The 
judgment  of  the  Court  was,  "  we  have  conferred  with  all  the  judges  upon 
the  point  reserved,  and  we  all  think  that  the  word  tvrongfully  does  not 
operate  to  put  in  issue  the  circumstance  of  the  act  being  wrongful." 

In  commenting  upon  the  word  "  conversion"  in  Trover,  {the  pleadings 
imvhlch  loill  be  considered  hereafter,)  used  in  the  New  Rules,  in  illustration 
of  the  effect  of  the  plea  of  not  guilty,  Parke,  B.  (in  delivering  judgment 
in  Stancliffe  v.  Hardwick,  2  C.  M.  &  R.  11  ;  1  Gale,  127;  3  Dowl.  P. 
C.  762,  S.  C.)  said,  "a  reference  to  the  context  enables  us  to  discover 
the  meaning  of  this  term.  It  is  intended  to  confine  the  operation  of 
the  plea  to  a  denial  of  the  fact  of  conversion  only,  and  not  to  allow  the 
defendant  to  give  evidence  of  its  legality,  any  more  than  in  a  plea  of  not 
guilty  to  an  action  on  the  case  for  obstructing  a  right  of  way,  the  defend- 
ant could  be  allowed  to  show  that  the  obstruction  was  laivful;  or,  under 
the  like  plea,  to  an  action  for  diverting  a  watercourse,  to  give  evidence 
that  such  diversion  was  justifiable  by  hcense  or  prescription.  The  latter 
point  was  decided  in  the  case  of  Frankum  v.  Earl  of  Falmouth,  {supra) ; 
and  the  effect  of  the  New  Rules  is,  therefore,  to  alter  the  previous  ope- 
ration of  the  plea  of  not  guilty,  not  merely  by  preventing  it  from  involv- 
ing a  denial  of  the  inducement,  as  it  did  before,  but  also  by  confining  it  to 
a  simple  denial  of  the  breach,  and  by  excluding  all  ^natters  in  confession  and 
avoidance.^^ 

But  the  plea  of  not  guilty  not  only  denies  the  mere  act  charged  to  have 
tbeen  committed  by  the  defendant,  but  also  such  other  facts  stated  in  the 
declaration  as  give  it  a  tortious  character,  and  constitute  the  injury,  or  gist 
of  the  action,  loithout  amounting  to  a  recital  of  the  plaintiff  '5  title,  or  right, 
or  of  any  preliminary  proceeding.     The  gravamen   is  involved  in  the  iss^ie 
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of  guilty  or  liot  guilty.  Thus  in  Cotton  v.  Brown,  3  Ad.  &c  E,  312 ;  4  N. 
&  M.  831  ;  the  Court  held,  that  in  case  for  a  malicious  prosecution  the 
plea  of  not  guilty  put  in  issue  the  question  of  probable  cause.  Dcnman, 
C.  J.  said,  "the  injury  complained  of  is  not  merely  in  the  indicting  alone, 
nor  in  the  indictment  being  wrongful,  but  in  malicioushj  indicting,  and  in 
doing  so  without  reasonable  or  probable  catise.''^  And  Patteson  J.  said,  (dur- 
ing the  argument,)  "in  Frankum  v.  Earl  of  Falmouth,  the  attempt  was 
under  the  word  '  wrongfully'  in  case  for  diverting  water,  to  bring  into 
question  the  plaintiffs  right  of  possession,"  and  (in  giving  his  judginent) 
his  lordship  observed,  "some  cases  have  been  referred  to,  in  which  the 
plaintiff  makes  an  assertion  of  right  and  then  complains  of  an  injury  done 
in  respect  thereof,  and  there  it  is  proper  for  the  defendant  to  answer  by 
denying  the  right.  But  here  there  is  no  such  assertion  of  right  ;  the  lohole 
matter  alleged  in  the  declaration  is  an  act  of  injury.'''' 

This  appears  to  be  the  true  principle  ;  and,  in  accordance  therewith, 
it  has  been  decided,  that  in  case  for  keeping  a  mischievous  dog,  the  scien- 
ter is  denied  by  not  guilty,  as  well  as  the  dog's  propensity,  and  that  the 
defendant  kept  the  animal  ;  Thomas  v.  Morgan,  5  Tyr.  1085  ;  2  C.  M. 
&  R.  490 ;  1  Gale,  172  ;  and  that  in  an  action  for  the'  seduction  of  the 
plaintiff's  servant,  such  plea  denies  not  only  the  seduction,  but  also  that 
the  party  was  the  plaintifi''s  servant ;  Holloway  v.  Abell,  7  C.  &  P.  528  ; 
the  scienter  in  the  one  case,  and  the  service  in  the  other,  being  the  gist  of 
the  action  ;  and  there  being  nothing  of  a  wrongful  character  to  leave  to 
the  consideration  and  decision  of  the  jury,  if  those  points  were  excluded 
from  proof  on  such  issue.  So,  in  case  for  a  breach  of  warranty,  the  plea 
of  not  guilty  denies  the  warranty  and  breach  thereof,  (but  not  the  sale)  ; 
Spencer  v.  Dawson,  1  Mo.  &  R.  552  ;  Mash  v.  Densham,  id.  442.  And 
it  is  settled  that  in  case  for  a  libel  or  slander,  that  plea  enables  the  de- 
fendant to  disprove  malice,  by  showing  that  the  scandal  was  a  privileged 
or  confidential  communication  on  a  lawful  occasion  ;  Lillie  v.  Price,  1 
N.  &  P.  10  ;  5  Dowl.  P.  C.  432. 

It  should  be  remembered  that  (as  observed  by  Al^erson,  B.  in  Ed- 
munds V.  Groves,  2  M.  «fe  W.  042,)  "  the  pleadings  are  not  before  the  ju- 
ry, but  only  the  issue.''^  And  that  even  in  cases  where  a  plea  expressly 
traverses  only  a  particular  fact  stated  in  the  declaration,  such  "  admission 
on  the  record  is  merely  a  waiver  of  requiring  proof  of  those  parts  of  the 
record  which  are  not  denied,  the  party  being  content  to  rest  his  claim  on 
the  other  facts  in  dispute;  but  if  any  inferences  are  to  be  drawn  by  the 
jury,  they  must  have  the  facts  from  which  such  inferences  are  to  be 
drawn  proved  like  any  other  facts." 

fThe  effect  of  the  plea  of  not  guilty  in  every  case  of  ordinary  occur- 
rence is  pointed  out  in  the  observations  appended  to  the  following  pleas. 
We  may  here  add,  that  in  case  for  a  malicious  prosecution,  <fcc.  the  plea 
of  not  guilty  appears  not  to  put  in  issue  the  determination  of  the  proceed- 
ings, which  is  strictly  no  part  of  the  defendant's  tortious  conduct  ;  Drum- 
mond  V.  Pigou,  2  Bmg.  N.  C.  114;  2  Scott,  228;  1  Hodg.  190;  and  that 
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in  an  action  against  a  carrier  for  neglect,  a  defence  founded  on  the  Car- 
riers' Act  should,  it  seems,  be  pleaded  specially  ;  Syras  v.  Chaplin,  1  N. 
&  P.  129. 

The  proviso  in  the  statute  3  &  4  W.  4,  c.  42,  s.  1,  under  which  the 
New  Rules  were  made,  enacts,  "  no  such  rule  or  order  shall  have  the  ef- 
fect of  depriving  any  person  of  the  power  of  pleading  the  general  issue, 
and  giving  the  special  /natter  in  evidence  in  any  case  where  he  is  now  or 
hereafter  shall  be  entitled  to  do  so  by  virtue  of  any  act  of  parliament 
now  or  hereafter  to  be  in  force."  Therefore  an  overseer  of  the  poor  or 
other  officer,  to  Avhom  the  general  issue  is  given  by  statute,  may,  under 
the  plea  of  not  guilty,  prove  no*»only  the  character  and  authority  in  res- 
pect of  which  he  justifies,  but  may  dispute  and  disprove  the  plaintiff  's 
right  to  goods  which  form  the  subject  of  the  action,  and  the  seizure  of 
which  is  justified  :  the  plea  in  such  case  puts  in  issue  the  whole  matter  of 
defence ;  Home  v.  Davey,  4  Ad.  &  El.  892  ;  6  N.  &  M.  356  ;  see  Wells 
V.  Ody,  2  C.  M.  &  R.  128.  In  these  cases,  it  seems,  that  the  Court  will  not 
allow  the  defendant  to  plead  not  guilty,  and  also  a  justification  under  his 
official  character  ;  Neale  v.  M'Kenzie,  1  C.  M.  &,  R.  61  :  but  he  may 
justify  specially  instead  of  pleading  the  general  issue  ;  Hayselden  v. 
Staff,  5  Ad.  &  E.  160. 

1.  Plea  of  Not  Guilty.    ■ 

In  the .  On  the day  of a.  d. . 

And   the   defendant,  by his  attorney,  [or  "  in  person,  &c."]  says 

that  he  is  not  guilty  [or  if  there  be  several  defendants  wljo  plead  jointly,  say, 
"  that  they  are  not,  nor  are  any,  nor  is  either  of  them  guilty"]  of  the  said 
supposed  grievances  \_or  "  premises,"]  above  laid  to  his  ["  their"]  charge, 
or  of  either  of  them  or  any  part  thereof,  in  manner  and  form  as  the  plain- 
tiff hath  above  thereof  complained  against  him  \or  "  them"]  and  of  this 
the  defendant  puts  himself,  [or  "  defendants  put  themselves"]  upon  the 
country,  &c. 


2.  Not  Guilty  to  part  of  a  Declaration. 

And  the  defendant,  by  [<^c.],  as  to  the  supposed  grievances  in  the  said 
first  count  of  the  said  declaration  mentioned,  [or  "  as  to  the  said  declara- 
tion," or  "  first  count,"  "  so  far  as  it  relates  to  the  speaking  and  publish-. 

ing  the  following  words  of  and  concerning  the  plaintiff,  to  wit,  ,"  <^c. 

or  as  the  case  may  6e,]  says  that  he  is  not  guilty  of  the  last  mentioned  sup- 
posed grievances,  or  of  either  of  them  or  any  part  thereof  as  in  the  dec- 
laration alleged  ;  and  of  this  the  defendant  puts  himself  upon  the  coun- 
try, &c. 
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3.   The  Similiter  or  Replication  to  Not  Guilty. 
[See  Form  2,  ante,  21.] 

ACCORD  AND  SATISFACTION. 


Plea  of  Accord  and  Satisfaction,  (a) 

The    defendant,  by his  attorney,  says,   that  after  the   committing 

of  the  said  supposed  grievances  in  the  declaration  mentioned,  and  be- 
fore (6)  the  commencement  of  this  suit,  to  wit,  on  [^c],  he  delivered  to 
the    plaintiff,  and  the  plaintiff  then  accepted   and  received  from  him   the 

defendant    certain   goods,  to   wit,  of  great   value,  [or  "  paid  to   the 

plaintiff,    who  then  received   from   the   defendant  a   certain   sum,  to  wit, 

£ ,"]  in  full   satisfaction  and  discharge  of  the  said  grievances  in  the 

declaration  mentioned,  and  of  all  the  damages  by  the  plaintiff  sustained 
by  reason  of  the  committing  thereof;  and  this  the  defendant  is  ready 
to  verify,  &c. 


AGENTS,  (c) 


Plea  denying  the  Retainer,  8{c.  (c) 

And  the    defendant,   by his   attorney,   says   that   the  plaintiff  did 

not  retain  or  employ  him  [or  "  deliver  to  him  the  said  goods  and  chattels 
in  the  declaration  mentioned  or  any  part  thereof,  for  the  purpose  or 
upon  the  terms  in  the  declaration  mentioned,"  as  the  case  may  6e,]  as  in 
the  declaration  alleged  ;  and  of  this  the  defendant  puts  himself  upon  the 
country,  &,c. 


ANIMALS. 


[See  "Mischievous  Animals."] 


(a)  Since  tlie  New  Rules  this  must  be  to    be   sold,    «&c. ;    see   ante,    614.      The 

specially  pleaded;  see  Forms  in  assumpsit  retainer,  &c.  should  be  specially  traversed 

and  notes,  an<e,  2U6  to  214.  as   above;    see   Forms  in   assumpsit,  ante, 

(6)   If  after  writ,  see  ante,  368,  Form  7;  217,  «&c.  ;  see  post,  "  Attornies,"  "  Bail- 

Tidd,  9th  ed.  626,  note  (A).  ees."     It  would  be  bad  pleading  to  traverse 

(c)  JVot  gviltij,  (see  5Mpr«,  618,  Form  1,)  the   obligation  or  duty  charged  by  a  plea, 

would  only  put  in  issue  the  alleged  breach  that  "  it  was  not  the  duty  of  the  defendant 

of  duty  or  wrongful  act.      It  would   not  to,"   &c.,  this  being  a  matter  or  question 

deny  the  retainer  or  other  facts  stated  in  of  law;  see  Trower  v.  Chadwick,  3  Bing. 

the   inducement,  as  the  delivery  of  goods  N.  C.  334. 
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tANCIENT  LIGHTS,  (d) 


1 .  Denial  that  Plaintiff"  was  possessed  of  the  House,  (e) 

And   the  defendant,    by his  attorney,   says    that  the  plaintiff  was 

not  at  either  of  the  said  times,  when  &c.,  possessed  of  the  said  messuage 
with  the  appurtenatits  in  the  declaration  mentioned,  or  any  part  there- 
of, as  in  the  declaration  alleged  ;  and  of  this  the  defendant  puts  himself 
upon  the  country,  &c.  • 


2.  Denial  of  the  alleged  Right  to  Light,  &fc.  (/) 

The  defendant,  by his  attorney,  says  that  there  were  not  of  right 

at  or  during  either  or  any  part  of  the  said  times,  when  &c.,  any  or 
either  of  the  said  windows  through  which  the  light  or  air  ought  to  have 
entered,  or  still  of  right  ought  to  enter,  in  the  manner  and  form  or  for  the 
purpose  in  the  declaration  alleged ;  and  of  this  the  defendant  puts  him- 
self upon  the  country,  &c. 


ARBITRAMENT  AND  AWARD. 


[See  forms  in  assumpsit  and  notes,  ante,  225,  226.     These  forms   may 


(d)  See  Forms  of  declarations  and  notes, 
ante,  497.  The  plea  of  not  guilty  (see 
Form  1,  ante,  618,)  puts  in  issue  the  mere 
fact  of  obstruction.  It  does  not  deny  the 
plaintiff's  possession  of  the  bouse,  or  that 
he  was  entitled  to  the  enjoyment  of  the 
light  as  charged  in  the  declaration,  or  that 
the  obstruction  was  by  plaintiff's  consent ; 
and  see  Frankum  v.  Earl  of  Falmouth,  4 
N.  &  M.  330 ;  2  Ad.  &  E.  452  ;  1  M.  & 
W.  1 ;  6  C.  &  P.  529,  S.  C. ;  5  N.  &,  M. 
268  a,  cited  post,  tit.  "  Watercourse,"  and 
ante,  615,  616.  See  Form  of  plea  of 
license,  post,  "  License." 

(e)  This  plea  would  be  proper  where 
the  action  is  incorrectly  brought  by  a  land- 
lord upon  his  possession,  instead  of  charg- 
ing an  injury  to  his  reversion ;  see  ante, 
541,  Form  1;  the  house  having  been  in 
the  occupation  or  holding  of  a  tenant 
when  the  grievance  existed.  The  next 
form  is  proper  where  the  exclusive  right 
to  the  light  is  denied  ;  see  ante,  614. 

(/)  See  supra,  note  (rf).  This  plea 
puts  the  plaintiff  on  proof  of  his  right  by 
twenty    years    uninterrupted    enjoyment, 


&c.;  see  2  «fe  3  W.  4,  c.  71,  s.  3,  ante, 
497,  note  (b)  ;  or  by  grant.  It  would 
seem  to  be  the  proper  form  where  the 
defendant  contends  that  the  right  has  been 
lost,  by  the  mode  of  the  enjoyment  of  the 
light  having  been  essentially  altered  by 
the  plaintiff  himself  to  defendant's  preju- 
dice, &c. ;  see  Garritt  v.  Sharp,  3  Ad.  & 
E.  325,  and  form  there,  ante,  498,  note  (6) ; 
but  it  would  not  be  correct  (as  it  seems 
from  the  report  was  done  in  Garritt  v. 
Sharp,)  to  deny  the  right,  and  also  the 
obstruction,  in  one  and  the  same  plea.  A 
special  plea  of  mere  non  user  would  be 
bad;  see  Manning  v.  Wasdale,  1  N.  &  P. 
172.  The  statute,  2  &  3  W.  4,  which 
sanctions  the  general  form  of  claiming  the 
right  to  light  in  a  declaration  for  obstruct- 
ing it,  (see  ante,  498,  and  note  (6),)  pro- 
vides that  "  if  the  general  allegation  be 
denied,  all  and  every  the  matters  in  this 
act  mentioned  and  provided,  which  shall 
be  applicable  to  the  case,  shall  be  admis- 
sible in  evidence  to  sustain  or  rebut  such 
allegation." 
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be  readily  adapted  to  a  plea   incase,   saying,  "after  the   committing   of 
the  said  supposed  grievances,  &c. 


ATTORNEY,  (g) 


tBAILEES. 


[As  to  the  effect  of  "no<  guilty,^^  see  tit.  "Agents,"  ante,  619.  The 
bailment,  if  denied,  must  be  specially  traversed,  as  that  "  plaintiff  did 
not  let  to  hire  the  said  supposed  [4*c.],  to  the  defendant,"  7nodo  et  forma, 
concluding  to  the  country.     Forms  of  declarations,  ante,  502  to  504.] 


BANK  OF  ENGLAND,  AND  BANKERS. 


[See  Forms,  &.c.  referred  to,  ante,  504.  The  plea  of  not  guilty  would 
merely  deny  the  default  or  breach  of  duty,  and  would  admit  the  induce- 
ment of  plaintiff's  title  or  right.  See  form  of  plea  by  bankers  sued  for 
not  paying  a  check  of  their  customer;  Whittaker  v.  Bank  of  England, 
5  Tyr.  253 ;  6  C.  &  P.  700,  702,  S.  C. 


BOOKING  OFFICE  KEEPERS. 


[See  "  Waggon  Office  Keeper."] 


CARRIAGES  (A) 


1.  Plea  that  Plaintiff  was  not  possessed  of  the  injured  Carriage,  Sfc. 

And  the   defendant,  by his  attorney,  says  that  the  plaintiff  was 

{g)  Not   guilty   would    only    deny    the  plaintiff  upon    proof  that   defendant   was 

alleged  breach  of  duty,  as  neglect,  &c.,  or  guilty  of  the   alleged   acts   of  carelessness 

misconduct,  and  not   the   retainer  of  de-  or  uuskilfulness,  and  thereby  caused  the 

fendanl  as   attorney,   or  other   matter   of  injury  complained  of.     It  does  not  deny 

inducement  stated  in  the  declaration ;  see  the  plaintiff's  possession   of  the   damaged 

Form  and  note,  ante,  619,  tit.  "  Agents."  carriage.     It  has  not  been  unusual,  where 

(/t)  See  declarations  for  careless   driv-  the  declaration  charges  as  inducement  de- 

\ng,  ante,  504  to  506,  and  notes  irf.     The  fendant's  possession  of  a  carriage,  and  that 

plea  of  not  guilty  would  merely  put  the  he  had  the  charge  thereof  by  his  servant, 

[t621] 


621 


CASE— PLEAS,  &c.  :— CARRIERS. 


not  at  the  said  time,  when  &c.,  possessed  of  the  said  [carriage]  in  the 
declaration  first-mentioned  as  therein  alleged  ;  and  of  this  the  defendant 
puts  himself  upon  the  country,  &c. 


2.  Plea  that  the  Accident  loas  occasioned  partly  by  Plaintiff's 

Negligence,  (i) 

And  for  a  further  plea  in  this  behalf  the  defendant  says,  that  before 
and  tat  the  time  when  &l,c.,  the  defendant  was  driving  his  said  cabriolet 
and  horse  in  and  along  the  said  public  and  common  highway  by  his  said 
servant,  the  said  horse  and  cabriolet  of  the  plaintiff  then  also  at  the  said 
time  whep  &c.,  being  and  going  in  and  along  the  said  highway,  and  that 
the  said  horse  and  cabriolet  of  the  plaintiff  at  the  said  time  when  «fec., 
were  so  carelessly,  negligently  and  improperly  driven,  directed  and  man- 
aged in  and  along  the  said  Jiighway,  near  to  the  said  cabriolet  of  the  de- 
fendant, that  hy  reason  thereof  as  locll  as  by  the  default  of  the  defendant 
by  his  said  servant,  the  said  cabriolet  of  the  defendant  then  was  driven 
upon  and  against  the  said  horse  and  cabriolet  of  the  plaintiff,  and  there- 
by the  said  horse  and  cabriolet  of  the  plaintiff,  sustained  the  said  injury 
in  the  said  declaration  mentioned  ;  and  this  the  defendant  is  ready  to 
verify,  i&c. 


CARRIERS.  (At; 


1.  Plea  hy  Carrier  denying  the  Delivery  of  the  Goods.  (I) 
And  the  defendant,  by  his  attorney,  saith  that  the  plaintiff  did  not 


to  deny  specially  (if  the  facts  warrant  such 
plea,)  that  "  defendant  was  not  possessed 
[c^c]  nor  had  he  the  care,  government," 
&.C.,  concluding  to  the  country. 

(i)  No  action  lies  where  each  party  is 
equally  in  fault  ;  ante,  505  note  (i)  ;  post, 
tit.  "Ships  ;"  Flower  v.  Adams,  2  Taunt. 
315.  Where  the  defence  is,  that  defend- 
ant was  not  guilty  of  aiiy  carelessness, 
&c.,  and  that  plaintiff  was  ickolly  to  blame, 
not  guilty  would  seem  to  be  the  proper 
plea  in  case. 

(A.)  By  the  new  Rules,  "  in  case  against 
a  carrier,  the  plea  of  not  guilty  will  ope- 
rate as  a  denial  of  the  loss  or  damage,  but 
not  of  the  receipt  of  the  goods  by  the  de- 
fendant for  hire,  or  of  the  purpose  for 
which  they  were  received  ;"  see  declara- 
tions in  case  against  carriers,  ante,  506  to 
508.  The  plaintiff"  must  prove  sonie  non- 
performance of  the  carrier's  duty,  as  that 
he  has  not  delivered  tiie  goods  at  the 
place,  &c.;  see  per  Coleridge,  J.,  Gilbart 
•».  Dale,  1    N.    &    P.  24,  25.     Where    the 
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defence  is  founded  upon  the  provisions  of 
the  Carriers'  .^ct,  1  W.  4,  c.  68,  cited  ante, 
94  note  ( p),  requiring  that  the  value  of 
goods  of  a  certain  description  should  be 
declared,  «&c.,  there  should  be  a  special 
plea  accordingly;  Syms  v.  Cliaplin,  1  N. 
&  P.  129  ;  see  Form  1,  in  assumpsit,  ante, 
284,  and  another  form  in  assumpsit,  where 
the  goods  were  delivered  to  a  servant  of 
the  defendant,  not  at  a  receiving  house, 
Syms  V.  Chaplin  ;  see  Boyce  v.  Chapman, 
2  Bing.  N.  C.  222;  2  Sc.  365;  1  Hodg. 
338.  These  forms  will  equally  apply  in 
case.  As  to  the  replication  to  a  plea  un- 
der the  Carriers'  Act,  see  infra,  623,  Form 
3.  By  the  10th  section  of  the  Carriers' 
Act,  11  G.  4  and  1  W.  4,  c.  68,  money 
may  be  paid  into  Court  by  a  carrier  sued 
for  the  loss  of,  or  injury  to  goods;  see 
"  Payment,"  post, 

(l)  See  supra,  note  (k),  and  the  form 
in  assumpsit,  ante,  283;  form  of  plea  by 
ship  owner.  Major  v.  White,  7  C.  «fc  P. 
42;  auiggini;.  Duff,  1   M.  &  W.  174;  1 
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deliver  to  him  the  defendant,  nor  did  he  receive  the  said  goods  and  cliat- 
tels  in  the  declaration  mentioned  or  any  part  thereof,  [for  the  purpose  in 
the  declaration  mentioned,]  in  manner  and  form  as  the  plaintift'  hath 
above  alleged  ;  and  of  this  the  defendant  puts  himself  upon  the  coun- 
try, &c. 


2.  Plea  by  a    Carrie?',  sued  on  his  common  law  liability,  that  the 
Goods  ( Oil)  were  lost  by  being  put  in  an  insecure  Cask,  (pi) 

And  for  a  further  plea  in  this  behalf,  as  to  the  not  safely  and  secure- 
ly delivering  the  said  hogshead  of  oil  for  the  plaintiff,  the  defend- 
ants say,  that  tthe  plaintiff  ought  not  to  maintain  his  aforesaid  action 
thereof  against  them,  because  they,  the  defendants.,  say,  that  it  was  not 
any  part  of  their  duty,  as  such  carriers,  to  provide,  nor  did  they  ever 
promise  to  provide,  a  fit  or  proper  cask  or  hogshead  wherein  to  carry 
and  keep  the  said  oil  upon  the  said  journey  from  London  to  North- 
ampton aforesaid,  and  deliver  the  same  there  for  the  plaintiff;  and  they 
further  say,  that  the  said  cask  or  hogshead  wherein  the  said  oil  was 
contained  vvas,  when  delivered  with  the  said  oil  therein  to  the  defendants, 
as  such  carriers  as  aforesaid,  and  from  thence  until  and  at  the  time  of  the 
loss  after  mentioned,  a  bad  and  insufficient  cask,  and  not  properly  secur- 
ed and  coopered  in  that  behalf  without  any  default  on  the  part  of  the 
defendants,  or  either  of  them,  for  which  reason,  and  not  otherwise,  the 
said  cask  or  hogshead  afterwards,  and  after  the  defendants  had  conveyed 
the  same  to  Northampton  aforesaid,  and  before  the  defendants  could  safe- 
ly and  securely  deliver  the  said  oil  there  for  the  plaintiff  as  aforesaid,  to 
wit,  on  the  day  and  year  in  the  declaration  mentioned,  broke,  burst  and 
gave  way,  and  the  said  oil  therein  then  escaped  from  the  said  cask  or 
hogshead  and  became  and  was  wholly  wasted  and  lost  without  the  de- 
fendants'default ;  and  by  reason  thereof  they  were  hindered  and  pre- 
vented from  safely  and  securely  delivering  the  said  hogshead  of  oil  for 
the  plaintiff  according  to  their  said  duty  as  they  otherwise  mioht  and 
would  have  done  ;  and  this  the  defendants  are  ready  to  verify,  &c. 


3.  Replication  to  a  Plea  of  the  Cai'rier's  Act,  that  Plaintiff  luas^ 
guilty  of  gross  Neglect,  (n) 

And  as  to  the  said  [second]  plea  the  plaintiff  saith,  that  the   defendant 

Tyr.  &  Gr.  553,  S.  C.     What  is  a  sufficient  and  excuses  the  non-delivery  by  reason  of 

delivery,  or  is  a  receiving    house  of  a  car-  tlie  consignor's   neglect,   and  would   seem 

rier  ;  Syms   t;.  Chaplin,   1    N.    &   P.    129;  therefore    to  be  a   good  plea  in   confession 

ante,  95,  and  notes.     The  above   plea  puts  and  avoidance.     The  replication  might  be 

the  plaintiff  on  proof  of  a  delivery  to    the  de  i7}juria. 

carrier  or   his   servant    for  the   purpose  al-  (n)  See   forms    and    observations,    ante, 

leged.  234,  285,  and  sn-pra,  note  {k\     The  act  is 

(m)   This  admits  that  the  defendant  did  cited,    ante,    94,   note  (p).       In    Boyce    v. 

not  sujely  or  securely  deliver  the   goods,  Chapman,  2  Bing.    N.   C.    222;    2   Scott, 
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did  not  nor  would  take  due,  ordinary  or  reasonable  care  of  the  said  par- 
cel and  its  contents  aforesaid,  whilst  he  had  the  same  in  his  charge  as  such 
carrier  as  aforesaid,  and  that  the  said  loss  thereof  arose  from  the  neglect 
and  omission  of  the  defendant  to  take  such  due,  ordinary  and  reasonable 
care  of  the  said  parcel  and  its  said  contents,  and  by  reason  of  the  defend- 
ant's gross  negligence  and  improper  conduct  in  that  behalf;  and  this  the 
plaintiff  is  ready  to  verify. 


ICOMMON  OF  PASTURE,  (o) 


Denial  of  the  Plaintiff's  Right  of  Common,  (p) 

And  for  a  further  plea  in  this  behalf,  the  defendant  saith,  that  the  plain- 
tiff by  reason  of  the  possession  of  his  said  messuage  and  lands  ought  not 
at  the  said  times,  when,  «fec.  or  either  of  them  of  right  to  Iiave  had,  nor 
ought  he  still  of  right  to  have  common  of  pasture  for  his  commonable 
cattle,  levant  and  couchant,  in  and  upon  his  said  messuage  and  land  with 
the  appurtenants  in  the  said  places  in  the  said  declaration  mentioned  (q) ; 
and  whereon  the  said  supposed  grievances  are  alleged  to  have  been  com- 
mitted, or  either  of  them,  or  any  part  thereof,  every  year  and  at  all  times 
of  the  year,  as  to  the  said  messuage  and  land  with  the  appurtenants,  in 
the  declaration  first  mentioned,  belonging  and  appertaining,  in  manner 
and  form  as  the  plaintiff  hath  above  alleged  ;  and  of  this  the  defendant 
puts  himself  upon  the  country,  &c. 

465;  1  Hodg.  338,  S.  C;  the  plaintiff  re-  denied,  all  and  every  the  matters  in  this 
plied  the  felony  of  defendant's  porter  in  act  mentioned  and  provided,  which  shall 
the  form  suggested,  ante,  285.  In  Syms  be  applicable  to  the  case,  shall  be  admissi- 
V.  Chaplin,  IN.  &  P.  129,  where  one  ble  in  evidence  to  sustain  or  rebut  such  al- 
question  was,  whether  an  inn  was  under  legation."  Where  the  obstruction  in  fact 
circumstances  a  receiving  house  within  is  admitted,  but  justified  or  excused  on  ac- 
the  Carriers'  Act,  the  plaintiff  replied  de  count  of  a  license,  &c.  there  must  be  a 
zreJMri«;  and  such  replication  will  suffice  special  plea  accordingly.  As  to  encroach- 
where  the  plaintiff  denies  any  of  the  facts  rnents  on  a  common  by  license,  see  Doe  v. 
stated  in  the  plea,  and  which  constitutes  Wilson,  11  East,  56  ;  Harvey  d.  Reynolds, 
the  defence  as  matter  m  cicwse  under  the  12  Price,  724;  1  C.  «&  P.  141;  Doe  v. 
Carriers'  Act.  See  infra,  "  De  Injuria."  Wilkinson,  3  B.  &  C.  413;  5  D.  &  R. 
(o)  See  declaration  and  notes,  ante,  509.  273  ;  Doe  v.  Clark,  8  B.  &  C.  717.  In 
The  plea  of  not  guilty  would  dispute  the  some  cases  a  plea  of  license  to  obstruct, 
mere  fact  of  obstruction,  ante,  615,  616;  see  post,  "License,"  may  be  judicious, 
and  not  deny  the  plaintiff 's  possession  of  Plea,  that  defendant  had  a  right  of  com- 
the  tenements  in  respect  of  which  he  mon,  justifying  under  it;  seel  Chit.  PI. 
claims  common  of  pasture  (see  Form  1,  6th  ed.  498;  and  posf,  "  Trespass,"  Picas, 
ante,  520,)  or  the  existence  or  validity  of  "  Common,"  for  form  of  plea, 
such  claim.  The  prescription  statute,  2  &  (p)  Supra,  note  {o). 
3  W.  4  {ante,  509,  note  (p)),  which  sane-  {q)  Of  course  the  traverse  will  be  in  the 
tions  the  general  form  of  alleging  a  right  words  of  the  declaration,  negativing  the 
of  common,  in  case  for  disturbing  it,  pro-  allegation  therein, 
vides   that   "if the  general  allegation   be 
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COPYRIGHT,  (r) 


Plea^  denying  the  Copyright. 

And  for  a  lurther  plea  in  this  behalf  the  defendant  says,  that  the  plain- 
tiff was  not  at  the  said  times  when,  &c.  or  either  of  them,  the  [author  orj 
proprietor  of  the  copyright  of  and  in  the  said  book  in  the  said  declaration 
mentioned,  or  any  part  thereof,  as  -in  the  said  declaration  alleged  ;  and 
of  this  the  defendant  puts  himself  upon  the  country,  &c. 


iCRIMlNAL  CONVERSATION. 


See  "  Husband  and  Wife." 


DECEIT. 


See  "  Fraud." 


DE  INJURIA  REPLICATION,  (s) 


And  as  to  the  said  [second]  plea,  the  plaintiff  saith,  that  the  defendant 
at  the  said  time  when,  &.c.  of  his  own  wrong  and  without  the  cause  by 
him  in  his  said  [second]  plea  alleged,  committed  the  said  several  griev- 
ances in  the  declaration  mentioned,  in  manner  and  form  as  the  plaintift' 
hath  above  thereof  complained  against  him  ;  and  this  the  plaintiff  prays 
may  be  inquired  of  by  the  country,  &c. 


(r)  Forms    of   declarations,   &c.,   ante,  the  price  of  a  copyright,  it  was  held,  that 

.51-2.     The  plea  of  not  guilty  would    deny  the    defence  of  want  of  writing   must   be 

only  the   mere  fact  of   the  infringement  of  specially  pleaded. 

the  copyright.     Plea  to    declaration  for  pi-  (5)   This  general    replication   or  form  of 

rating  a   print,   that   the    date  of  the    first  traverse  is  applicable  in   case,  where  the 

publication    was    not     engraved    thereon;  plea    comprises   matter   of   excuse;    see    1 

Brookes  r.  Cock,  3  Ad.  &  E.  138;  1  Harr.  Chit.  PI.  6th  ed.  605,  590.     Instance,  onic, 

&.  W.  129;  see  ;jtfs<,  tit.  "  Patents."     The  623,  note  (?i)  ;  and  ;j05<,  tit.  "  Libel."    See 

assignment  of  a  copyright  must  be  in  writ-  in  general  post,  "  Trespass — Pleas,  &-c.  De 

ing;  see  Barnett  v.  Glossop,  1  Bing.  N.  C.  Injuria." 
633;  1  Hodg.   94,  where  in    assumpsit  for 
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DISTRESSES.  (0 


1 .  Plea  to  a  Declaration  for  an  Irregularity  in  a  Distress,  denial  of 

the  Tenancy,  (u) 

And  for  a  further  plea  in  this  behalf,  the  defendant  saith,  that  the 
plaintiff  did  not  before  or  at  the  time  of  the  making  the  said  supposed 
distress  in  the   declaration   mentioned,  hold   or   enjoy  the  said  messuage 

and  premises,  or  fany  part  thereof  as  tenant   thereof  to  the  said in 

manner  and  form  as  the  plaintiff  hath  above  alleged  ;  and  of  this  the  de- 
fendant puts  himself  upon  the  country,  &c. 


2.  Plea  to  a  Count  for  Distraining  for  more  Rent  than  was  due.{x) 


3.  Plea  to  a  Count  for  Selling  under  a  Distress,  without  having  the 
Goods  appraised  by  two  Appraisers,  that  the  Disti'ess  was  for  less 
Rent  than  201.  (y) 


And  for  a  further  plea   as  to  the  said 


count,  the  defendant  saith, 


that  the  said  distress  in  that   count  mentioned  was  made,  and  the  said 


(0  By  11  Geo.  2,  c.  19,  s.  21,  in  all  ac- 
tions of  trespass  or' upon  the  case  to  be 
brought  against  any  person  entitled  to 
rents  or  services  of  any  kind,  or  his  bailiff 
or  receiver  or  other  person,  relating  to 
any  entry  by  virtue  of  that  act  or  other- 
wise, upon  the  premises  chargeable  with 
such  rents  or  services,  or  to  any  distress  or 
seizure,  sale  or  disposal  of  any  goods  there- 
upon, it  shall  be  lawful  for  the  defendant  in 
such  actions  to  plead  the  general  issue  and 
give  the  special  matter  in  evidence.  This 
does  not  extend  to  a  distress  made  off  the 
premises  upon  goods  fraudulently  remo- 
ved; Vaughan  v.  Davis,  1  Esp.  R.  257; 
Furneux  7-.  rotherley,4  Camp.  136;  Post- 
man V.  Harrell,  6  C.  &  P.  225.  But  it  ap- 
pears to  render  the  plea  of  not  guilty  suffi- 
cient in  actions  on  the  case  for  irregulari- 
ties or  excesses  committed  in  making  or 
conducting  a  distress  or  sale  of  goods 
seized  upon  the  premises  demised  ;  and 
the  New  Rules  do  not  deprive  a  party  of 
the  right  to  plead  the  general  issue  when 
given  by  statute.  It  has  however  been 
usual  to  plead  some  of  the  pleas  in  the 
text,  in  these  cases.  The  statement  of 
the  tenancy,  in  an  action  on  the  case  for 
an  irregular  distress,  may  be  considered 
matter  of  inducement;  and  if  the  N&w 
Rules  regulated  the  mode  of  pleading,  the 
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plea  of  not  guilty  would  not  put  in  issue 
the  tenancy  alleged.  Where  there  is  a 
count  in  trover,  upon  which  the  validity 
of  the  distress  ab  initio  is  disputed,  the 
plea  of  not  guilty  will  clearly  be  sufficient 
by  virtue  of  11  Geo.  2,  but  a  special  plea 
may  sometimes  be  judicious  ;  see  post, 
"  Trespass — Pleas  in — Distresses."  The 
defendant  will  not  be  allowed  to  plead  to  a 
count  in  trover,  not  guilty  and  also  a  jus- 
tification under  a  right  of  distress;  see 
JNfeale  v.  M'Kenzie,  1  C.  M.  &  R.  61.  It 
will  be  proper  to  pay  money  into  Court 
upon  any  count  or  part  of  a  count  for  an 
excess  or  irregularity  really  committed. 

(u)  See  ante,  513,  note  («).  As  to  the 
effect  of  not  guilty,  see  snpra,  note  (<). 

(x)  It  seems  that  in  Gambrell  v-  Earl  of 
Falmouth,  4  Ad.  &  E.  73,  the  defendant 
specially  pleaded  "that  the  whole  rent 
distrained  for  (not  stating  for  what  time) 
was  due  and  in  arrear,"  concluding  to  the 
country  ;  but  senthle,  that  the  plea  of  not 
guilty  would  put  that  question  in  issue,  for 
the  charge  that  the  full  amount  distrained 
for  was  not  due,  is  the  very  gist  of  the 
action,  and  the  only  grievances  complained 
of  See  further  11  G.  2,  c.  19,  s.  21,  ante, 
625,  note  (t),  as  to  the  effect  of  the  plea 
of  not  guilty. 

(t/)  See  ante,  518,  Form  6,  id.  note  (j). 
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goods  and  chattels  therein  also  mentioned  were  sold,  for  arrears  of  rent 
not  amounting  to  20?.,  to  wit,  15/.  ;  and  tiiat  before  the  said  goods  and 
chattels  were  sold  as  aforesaid,  to  wit,  on  [Sec]  they  were  duly  appraised 
by  one  sworn  appi»iiser,  to  wit,  one  E.  F.  ;  and  this  the  defendant  is 
ready  to  verify,  &c. 


4.  Plea  by  Landlord  sued  for  not  giving  Copy  of  Charges,  that  he 
did  not  personally  interfere,  and  that  they  ivere  the  Charges  of  the 
Broker,  {z) 

And  for  a  further  plea  to  the  said  count,  the  said  defendant  C.  D. 

saith,  that  Jthe  said    distress  in  the  said count  mentioned,   was  made 

by  the  direction  of  him,  the  said  C.  D.  as  the  landlord  of  the  said  tene- 
ments, and  not  personally  by  him,  but  by  the  said  defendant  E.  F.  being 
a  broker  and  the  broker  of  the  said  C.  D.  in  that  behalf,  and  who,  as  such 
broker  made  and  conducted  such  distress  for  the  said  C.  D.  ;  and  that  he, 
the  said  C.  D.  did  not  otherwise  make  or  interfere  in  the  said  distress  or 

the  conduct  thereof,    and  that  the  said  charges  and  costs  in  the  said 

count  mentioned  were  the  charges  and  costs  of  the  said  E.  F. ;  and  this 
the  said  C.  D.  is  ready  to  verify. 


5.  Plea  to   a  Declaration  for  not  leaving   the   Overplus  with  the 
Sheriff,  that  there  was  no  Overplus,  (a) 

And  for  a  further  plea  to  the  said count,  the  defendant  saith,  that 

the  produce  of  the  said  sale  of  the  said  goods  and  chattels  under  the  said. 

tdistress  in  the  said  count  mentioned,  was   not  more  than  sufficient 

to  satisfy  the  said  arrears  of  rent  for  which  such  distress  was  made,  and 
the  reasonable  charges  of  the  said  distress  and  appraisement  and  sale  ; 
and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 


6.  Plea  of  Tender  of  Amends   to  a  Declaration  for  an  irregular 

Distress,  (b) 

And  for  a  further  plea  the  defendant  saith,  that  after  the  committing  of 
the  said  supposed  grievances  in  the  said   declaration   mentioned,  and  be- 

(z)  Sec  ante   521,  Form   9,  and  id.  note  that  before  the  commencement  of  this  suit, 

(m) ;  Hart  v.  Leach,  1  M.  &  W.  560.  to  wit,  on  &c.  he  paid  to ,  being  sher- 

(a)  See  form  of  declaration,  &c.   ante,  iff,    &c.  a  certain  sum,  to  wit,  &c.    being 

521,  Form  10,  and  note  thereto.     Sec  Plea,  the  overplus   of,    &c.  concluding   to    the 

Lyon  V.  Tompkins,  1  M.  &  W.  703,  cited  country.     If  there  were    an    overplus  not 

id.      If    the    overplus    were    paid    to    the  paid  before  action,  it    should    be  paid   into 

plaintiff,  plead  accord  and  satisfaction  ;  see  Court. 

id. ;  and  ante,  619.     JVot  guilty  would  suf-  (i)  By  11   G.  2,  c.   19,  s.  20,  the  tenant 

fice   to  enable  the  defendant  to  prove  that  shall  not  recover  in  case   for  an   irregular 

he  had  paid  the  overplus  according  to  the  distress,  where    there    was  a   right  to  dis- 

statute    before    action,  or   he  might   plead  train,  if  tender  of  sufficieut  amends   have 
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fore  the  commencement  of  this  suit,  to  wit,  on  [<§'C.]  the  defendant  ten- 
dered and  offered  to  pay  to  the  plaintiff  the  sum  of  £ in  full  satis- 
faction of,  and  as  and  for  amends  for  the  said  supposed  grievances,  the 
said  sum  then  being  sufficient  amends  to  the  plaintiff  for  the  said  suppos- 
ed grievances,  to  accept  and  receive  which  said  sum  of  money  the  plain- 
tiff then  wholly  neglected  and  refused,  and  still  doth  neglect  and  refuse  ; 
and  this  the  defendant  is  ready  to  verify,  &c. 


DOGS. 


See  "  Mischievous  Animals." 


EASEMENTS 


[See  ante,  526,  tit.  "  Easements."  The  plea  of  not  guilty  would  not 
dispute  the  plaintiff's  title  or  right  to  the  easement,  and  would  put  in  issue 
the  mere  fact  of  obstruction  ;  see  "  Ancient  Lights,"  ante,  497  ;  "  Com- 
mon," ante,  509  ;  and  "  Ways,"  "  Watercourses,"  infra.l 


ESCAPES,  (c) 


1 .  Plea  to  an  Action  against  the  Sheriff  for  an  Escape,  or  for  not 
taking  a  Person  on  Mesne  Process,  that  he  was  not  indebted  to 
Plaintiff,  {d 

And  for  a  further  plea  in  this  behalf  the  defendant  saith,  that   the  said 
tE.  F.  was  not  before  or  at  the  time  of  the  issuing  of  the  said  writ  of  ca- 


been  made  before  action  brought.  In 
Williams  v.  Price,  3  B.  &.  Ad.  695,  where 
in  trespass  the  defendant  pleaded  that  he 
tendered  a  certain  sum,  being  a  sufficient 
amends,  it  was  held  that  the  plaintiff 
should  reply  that  the  defendant  did  not 
tender  the  sum  natned,  or  that  tlie  sum  was 
sufficient,  and  not  that  he  did  not  tender 
sufficient  amends  ;  and  see  per  Tindal,  C. 
J.  Markes  v.  Lahee,  3  Bing.  N.  C.  418  ;  4 
Scott,  137,  S.  C.  See  plea,  post,  "  Tend- 
er,'' and  note  there,  as  to  paying  money 
into  Court 

(c)  Forms  of  declarations,  ante,  526,  527, 
tit.  "  Escapes."    "  In  actions  for  an  escape 
it  (the  plea  of  tiot  guilty  iyi  case,)  will  ope- 
[+628] 


rate  as  a  denial  of  the  neglect  or  default  of 
the  sheriff,  or  his  officers,  but  not  of  the 
debt,  judgment,  or  preliminary  proceed- 
ings," New  Rules,  ante,  614.  Therefore 
there  must  be  a  special  plea  denying  the 
allegation  of  the  debt  stated  to  be  due 
from  the  defendant  in  the  original  action  5 
or  of  the  writ  alleged  to  have  been  issu- 
ed ;  or  of  the  judgment  stated  to  have 
been  obtained  ;  where  any  such  matter  of 
inducement  is  meant  to  be  put  in  issue. 
See  Forms  infra,  and  3  Chit.  PI.  843  to  848. 
A  plea  of  recaption  must  be  special-,  see  S 
«fc9  W.  3,  c.  27,  s.  6. 

(d)  See  Baker  •!;.  Fenn,  2  Esp.   R.  476  ; 
Alexander  v.  Macauley,  4  T.  R.  611 ;  Bull. 
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pias  in  the  said  declaration  mentioned,  indebted  to  the  plaintiff  in  the 
said  sum,  o(  £ ,  or  any  part  thereof  in  manner  and  form  as  the  plain- 
tiff hath  above  alleged  ;  and  of  this  the  defendant  puts  himself  upon  the 
country,  &.c. 


2.  Pleas  in  Case  for  an  Escape  on  Mesne   Process, — 1,  Denial  of 
the  Writ — and  2,  Of  the  Arrest. 

[See  ante,  627,  note  (c).  A  plea  denying  the  issuing  of  the  writ  may 
be  "that  no  such  writ  of  capias  as  in  the  said  declaration  mentioned,  di- 
rected to   the  said  sheriff  of ,  was  sued    or  prosecuted   by  or  at  the 

suit  of  the  plaintiff,  out  of  the  said  Court,  against  the  said ,  in  man- 
ner and  form  as  in  the  declaration  alleged,  and  of  this  the  defendant  puts 
himself  upon  the  country,  &c."  Where  an  escape  from  the  sheriff's 
custody  is  charged,  the  plea  of  not  guilty  would  deny  the  escape  ;  but  qu. 
whether  it  also  puts  the  plaintiff  on  proof  that  the  party  was  arrested,  or 
in  the  sheriff's  custody,  upon  the  writ  ?  It  is  difficult  to  understand  how 
the  plaintiff  can  establish  a  "  neglect  or  default"  on  the  pait  of  the  sher- 
iff, without  showing  the  arrest  or  detention  upon  his,  the  plaintiff's,  writ 
before  or  at  the  time  the  debtor  is  shown  to  have  escaped  from  the  sher- 
iff. The  arrest  might  be  traversed  thus  : — "  and  for  a  further  plea  the 
defendant  says  that  he  did  not  take  or  arrest  the  said  E.  F.  by  his  body, 
or  have  or  detain  him  in  his  custody  by  virtue  of  the  said  writ  in  the  dec- 
laration mentioned,"  modo  &c.  concluding  to  the  country.  In  Guest  v. 
Elwes,  5  Ad.  &  E.  118,  in  case  for  an  escape  on^i  ca.  sa.  the  sheriff  plead- 
ed,— 1,  not  guilty  : — 2,  that  he  did  not  arrest.  The  proof  was  of  a  negli- 
gent omission  to  arrest.  The  judge  would  not  amend  under  3  &  4  W.  4, 
c.  42,  s.  23,  but  allowed  the  plaintiff  to  go  into  a  case  of  omission  to  ar- 
rest, on  Avhich  he  succeeded  ;  and  the  Court  held  the  variance  immateri- 
al, and  permitted  the  verdict  on  the  special  finding  to  stand  ;  giving  de- 
fendant his  costs  of  the  issue  on  which  he  nominally  succeeded.  See 
special  form  of  postea,  id.] 


f  3.  Pleas  to  a  Count  against  a  Sheriff  for  not  taking  the  Defendant 
on  Process  when  he  had  an  opportunity. 

[The  plea  of  7iot  guilty  would  admit  the  debt  and  the  writ.  It  would 
merely  deny  the  gravamen,  viz.  the  not  taking  the  debtor  when  the  sheriff 
had  an  opportunity,  which  constitutes  the  neglect  or  breach  of  duty  ;  but 
would  appear  necessarily  to  involve  the   question  whether  the  defendant 

N.    P.  66;  2  Stark.    Ev.  2d    ed.  740,  741  ;  Bridges,  2  Stark.   R.  42.     The  same  evi- 

White  r.  Jones,  5  Esp.  R.  162;  Barkers,  dence  vvliicli    would  fix    tlie  debtor   in  an 

Green,  2  Bing   317.     The  admission  of  the  action  against  liim  for  the  debt,  will  be  suf- 

debt  by  the    defendant  in    the  original, ac-  ficienl  against  the  siierift';  Sloman  i'.  Heme, 

tion  before    the  escape,  is   good    evidence  2  Esp.  R.  695  ;  Gibbon  r.  Coggon,  2  Camp, 

against   the  sheriff;   Rogers  v.  Jones,  7  B.  188. 
«&C.   86;  9  D.   «&  R.   878;  Williams  v. 
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had  the  opportunity  of  arresting  the  debtor,  and  to  put  the  plaintiff  on 
proof  of  such  opportunity,  as  also  that  the  sheriff  had  notice,  but  neg- 
lected to  avail  himself  thereof.  It  seems,  however,  that  in  Brown  v.  Jar- 
vis,  1  M.  &  W.  705,  the  sheriff  pleaded  that  "  he  did  from  the  time  of 
the  delivery  of  the  said  writ  to  him,  use  all  the  diligence  in  his  power   to 

take  the  said ,  as  by  the  said  writ  he  was  commanded." 

In  Brown  v.  Jarvis  it  was  doubted  by  the  Court  whether  in  case  for  not 
taking  a  defendant,  proof  of  special  damage  was  not  necessary  :  Lord 
Abinger,  C.  B.  in  delivering  judgment  said,  "  but  the  defendant,  by  not 
pleading  the  general  issue  to  the  declaration,  must  now  be  considered  as 
having  admitted  the  allegations  in  it :  and  there  it  is  stated  that  the  defen- 
dant neglected  to  take  the  defendant  in  the  cause  on  the  writ  of  capias 
when  he  might,  and  that  in  consequence  of  his  not  being  taken  he  after- 
wards died.  However  improbable  that  may  be,  it  must  be  taken  for 
granted  to  be  true  ;'  and,  therefore,  "the  judgment  could  not  be  arrested 
on  that  point,"  see  also  id.  711.  Assuming  that  special  damage  were  ne- 
cessary, qu.  whether  it  is  clear  that  not  guilty  would  put  it  in  issue  ?  and 
if  this  be  doubtful,  it  would  be  judicious  to  plead,  "that  the  plaintiff  was 
not  in  any  manner  damnified  or  injured  by  reason  of  the  sheriff's  default," 
&c.,  modoi  &c.] 


4.  Plea  to  Case   against   the  Sheriff  for  an  Escape,  that   he  took  a 
Bail  Bond,  which  he  assigned  to  the  Plaintiff,  (e) 

1st.  Not  guilty.  And  for  a  further  plea  in  this  behalf  the  defendant 
says,  that  after  the  said  E.  F.  in  the  said  declaration  named,  had  been 
taken  and  arrested  by  the  defendant ;  and  whilst  he  was  detained  in  the 
custody  of  the  defendant  at  the  suit  of  the  plaintiff,  under  and  by  virtue 
of  the  said  wi-it  of  capias,  and  for  the  cause  in  the  said  declaration  re- 
spectively mentioned,  and  before  the  expiration  of  eight  days  after  the 
said  arrest,  and  before  the  said  writ  was  returned,  to  Avit,  on  [<^c.]  he, 
the  defendant,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  took  bail  for  the  appearance  of  the  said  E.  F.  by  his  caus- 
ing special  bail  to  be  put  in  for  him,  the  said  E.  F.  in  her  majesty's  Court 
of  Common  Pleas  to  the  said  action,  at  the  suit  of  the  plaintiff,  within 
the  time  in  that  behalf  specified  in  the  said  writ,  and  as  he  the  said  E. 
F.  was  required  by  the  said  writ,  tand  on  that  occasion  the  said  E.  F., 
and  certain  persons,  to  .  wit,  G.  H.  and  I.  J.  as  bail  or  sureties  for  the 
said  E.  F.  then,  to  wit,  on  the  day  and  year  last  aforesaid,  by  their  cer- 
tain writing  obligatory,  commonly  called  a  bail  bond,  sealed  with  the  seals 
of  them  the  said  E.  F.  [^f.],  (and  which  said  writing  obligatory  being 
in  the  possession  of  the  plaintiff,  the  defendant  cannot  produce  the  same 
to  the  Court  here)  acknowledged  themselves  to  be  held  and  firmly  bound 


(e)  See  Holden  v.  Raphael,  4  Ad.  &  E.  228 ;  Mendez  v.  Bridges,  5  Taunt.  325. 
[t630] 
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to  the  clefentlaiit,    then  being  sheriff  of  the    county  of  aforesaid,  as 

such  sheriff,  by  tlie  name,  description,  and  addition  of  [(^"c]  sheriff  of  the 

county  of  ,  in  the  penal  sum  of  .£ ,  to  be  paid  to  the  said  sheriff, 

or  his  certain  attorney,  [^'''-J'  ^'^h  or  under  a  certain  condition  thereun- 
der written,  that  if  the  said  E.  F.  did  cause  special  hail  to  be  put  in  for 
him  to  the  said  action  in  her  majesty's  said  Court  as  required  by  the  said 
writ,  then  that  obligation  should  be  void,  and  of  no  force,  otherwise  should 
stand  and  remain  in  full  force,  vigor,  and  effect  as  ])y  the  said  writing 
obligatory  and  the  condition  thereof,  reference  being  thereunto  had,  will 
appear.  And  the  defendant  says  that  the  said  E.  F.  did  not  cause  special 
bail  to  be  put  in  for  him  to  the  said  action  in  her  majesty's  said  Court  as 
required  by  the  said  writ,  but  therein  made  default,  whereby  the  said 
writing  obligatory  became  and  was  forfeited.  And  tlie  defendant  further 
says,  that  the  said  writing  obligatory  being  so  forfeited,  and  the  money 
therein  speciiied  remaining  unsatisfied  to  the  said  sheriff,  the  defendant, 
so  being  sheriff  as  aforesaid,  afterwards,  to  wit,  on  [<§-c.]  at  the  request 
of  the  plaintiff',  by  an  indorsement  on  the  said  writing  obligatory,  duly  as- 
signed the  said  writing  obligatory  to  the  plaintiff,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and  then  delivered  the 
said  writing  obligatory,  with  the  said  assignment  so  thereon  indorsed  as 
aforesaid,  to  the  plaintiff,  and  he  took  and  received  the  same  ;  and  this 
the  defendant  is  ready  to  verify,  &c. 


5.    Other  Pleas  in  Case  for  Escapes. 

[See  Forms  in  debt,  ^3  Chit  PI.  843  to  848;  Petersd.  193.  Plea  that 
the  escape  was  by  the  fraud,  &c.  of  the  assignee  of  the  judgment;  His- 
cocks  V.  Jones,  1  M.  &  Mai.  260.] 


FAIRS. 


See  "Markets." 


FALSE  I^EPRESENTATION. 


See  "  Fraud." 


tFERRIES— FISHERIES. 


[See  those  titles,  ante,  527,  528.     The  plea  of  not   guilty  would  deny 
the  mere/ac^  of  disturhance  of  the  right  of  ferry  or  fishery.     If  the    de- 
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fendant  deny  the  plaintiff's  title.,  he  should  specially  traverse  the  claim 
as  alleged  in  the  declaration,  concluding  to  the  country  ;  see  ante,  614, 
624.] 


FIXTURES. 


See  "  Landlord,"  "  Reversion." 


FRAUD-Y/) 


1.  General  Observations  on,  and  usual  Forms  of,  Pleas  in  Actions 

for  Fraud. 

[In  Spencer  v.  Dawson,  1  Moo.  &  Rob.  552,  which  was  an  action  on 
the  case  for  deceit  in  the  warranty  of  a  horse,  Parke,  B.  held,  "  that  un- 
der the  New  Rules  the  plea  of  not  guilty  put  in  issue  both  the  warranty 
and  the  unsoundness,  in  short  the  whole  declaration,  except  the  bargain  and 
sale,  which  were  matter  of  inducement  :"  see  also  Mash  v.  Densham,  id. 
442,  where,  the  plea  being  not  guilty,  an  amendment  of  the  allegatioiT  in 
the  declaration,  in  regard  to  the  terms  of  the  misrepresentation  of  un- 
soundness of  a  horse,  was  prayed  and  granted  at  the  trial.  In  cases 
where  a  fraudulent  and  wilful  misrepresentation,  in  other  words  the  sci- 
enter, is  the  gist  of  the  action,  (when  not,  see  ante,  528,  note  {p),)  there 
can  be  no  doubt  the  scienter  would  be  put  in  issue  by  the  plea  of  not  guil- 
ty ;  see  Thomas  v.  Morgan,  2  C.  M.  &  R.  496  ;  4  Dowl.  P.  C.  223,  S. 
C  It  has  however  not  been  unusual  in  practice,  in  case  for  a  fraudulent 
warranty,  &c.  to  traverse  the  scienter  (when  material)  in  express 
terras  in  a  plea,  and  in  another  plea  to  deny  in  terms  the  Avarranty  or 
falsity  of  the  representation  stated  to  have  been  made,  besides  pleading 
not  guilty.  Thus,  in  one  case  {see  form  of  declaration,  ante,  529,)  the  judge 
allowed  the  following  pleas  to  be  pleaded : — 

1st.  Not  guilty ; — 2dly.  And  for  a  further  plea  in  this  behalf,  the  de- 
fendant saith  that  he  did  not  at  or  before  the  time  of  the  said  supposed 
sale  to  the  plaintiff  of  the  said  horse,  Icnoiv  that  the  said  horse  had  con- 
tracted the  said  supposed  malady  or  unsoundness  in  the  said  declaration 
mentioned,  in  f  manner  and  form  as  the  plaintiff  hath  above  alleged ;  and 
of  this  the  defendant  puts  himself  upon  the  country,  &c.  ; — 3dly.  And 
for  a  further  plea  in  this  behalf,  the  defendant  saith  that  at  the  time  of 
the  said  supposed  sale,  the  said  horse  was  not  unsound  and  had   not  con- 

(f)  See  declarations,  ante,  528  to  539. 
[t632] 
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tracted  the  said  supposed  malady,  and  was  not  glandered  as  in  the  dec- 
laration alleged  ;  and  of  this  the  defendant  puts  himself  upon  the  coun- 
tiy,  &.C. 

In  another  case  the  following  pleas  {though  opposed  upon  a  summons  to 
plead  several  matters,)  ?ve7-e  allowed  by  the  judge,  the  declaration  being  for 
a  fraudulent  misrepresentation  of  the  business  of  a  public-house: — 1st. 
Not  guilty  ; — 2dly.  And  for  a  further  plea  in  this  behalf,  as  to  so  much 
of  the  said  declaration  as  relates  to  the  supposed  causing  and  inducing 
the  plaintiff  to  agree  to  accept  such  lease  from  the  defendant  to  the  plain- 
tiff as  in  the  declaration  mentioned,  and  to  execute  a  counterpart  thereof, 
and  the  supposed  selling  and  inducing  the  plaintiff  to  buy  the  said  good 
will,  and  also  the  said  fixtures,  effects  and  stock  in  trade  as  in  the  decla- 
ration also  mentioned,  the  defendant  says,  that  the  plaintiff  ought  not  to 
have  or  maintain  his  aforesaid  action  thereof  against  him,  because  he 
says  that  he  the  defendant  did  not  by  falsely,  fraudulently  or  deceitfully 
pretending  or  representing  to  the  plaintiff,  and  inducing  him  the  pl-intiff 
to  believe  and  suppose  that  the  said  supposed  false,  fraudulent  and  deceit- 
ful representations  of  the  defendant  were  true,  or  by  fraud  or  covin  in 
that  behalf,  cause  or  induce  the  plaintiff  to  agree  to  accept  such  lease  of 
the  said  tenements  from  the  defendant  to  the  plaintiff  as  in  the  declara- 
tion mentioned,  or  to  execute  a  counterpart  thereof,  or  sell  or  induce  the 
plaintiff  to  buy  the  said  good  will,  or  the  said  fixtures,  effects,  or  stock 
in  trade  in  manner  and  form  as  the  plaintiff  hath  above  thereof  in  his 
said  declaration  in  that  behalf  complained  against  him  the  defendant; 
and  of  this  the  defendant  also  puts  himself  upon  the  country ; — 3dly. 
And  for  a  further  plea  in  this  behalf,  the  defendant  says  that  the  said 
trades  and  businesses  of  the  said  public  house  and  premises  had  not  been 
nor  were  less  extensive  or  valuable  than  the  defendant  is  by  the  said  de- 
claration above  supposed  to  have  represented  in  manner  and  form  as  the 
plaintiff  hath  above  complained  ;  and  of  this  the  defendant  also  puts 
himself  upon  the  country,  &lq,. 

In  another  case,  ichich  occurred  in  the  course  of  the  Author^s  practice,  the 
folloioing  pleas  ivere  allowed,  in  Case  for  a  misrepresentation  in  regard  to  a 
picture,  {see  ante,  530,  Form  3)  ; — 1st.  Not  guilty  ; — 2dly.  And  for  a  further 
plea  in  this  behalf,  the  defendant  saith  that  although  he  did  sell  to  the 
plaintiff  the  said  picture  in  the  declaration  mentioned,  yet  that  he  did 
not  sell  the  same  as  or  for  a  picture  painted  by  the  said  master  in  paint- 
ing ;  and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 

fin  Lyde  v.  Barnard,  1  M.  &  W.  101  ;  1  Tyr.  &  G.  250,  S.  C,  which 
was  case  for  a  false  representation  as  to  the  interest  of  a  thirJ.  person  in 
certain  property,  the  pleas  were,  1st.  Not  guilty ;— .2dly.  That  the  plaiu^ 
tiff  was  not  by  the  representation  induced  to  advance,  nor  did  he  advance 
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in  consequence  thereof,  the  money  mentioned  in  the  declaration,  &c., 
modo,  &c.  Again,  in  Langridge  v.  Levy,  2  M.  &  W.  519,  which  was  an 
action  for  a  false  warranty  of  a  gun,  upon  the  sale  thereof  to  a  third  per- 
son, and  which  injured  the  plaintiff,  the  pleas  were,  1st.  Not  guilty, — 2dly. 
That  defendant  did  not  warrant  the  said  gun  to  be  made  by  Nock,  and  to 
be  good,  &CQ,. ; — 3dly.  That  the  gun  was  not  bad,  dangerous  and  ill-made, 
&c. ; — 4thly.  That  the  gun  did  not,  by  reason  and  wholly  in  consequence 
of  the  weak,  &c.,  make,  materials,  &c.,  burst,  &-c.,  as  alleged. 

It  is  considered  that  not  guilty  only  would  have  been  sufficient  in  these  in- 
stances ;  but  the  Forms  are  given,  to  be  used  at  the  discretion  of  the 
practitioner.  See  ante,  614,  as  to  the  general  principles  regulating  the 
plea  of  not  guilty  in  case.] 


2.  Pleas  in  Case  for  falsely  representing  a  Third  Person  to  he 

Trustworthy. 

[In  general  the  plea  of  not  guilty  would  be  sufficient ;  see  ante,  631  : 
and  Lyde  v.  Barnard,  1  M.'  &  W.  101  ;  1  Tyr.  «fe  G.  250,  S.  C,  cited  an- 
te, 537,  note.  The  defendant  might  plead  specially  that  the  representa- 
tion was  not  in  writing  and  signed  by  defendant,  according  to  9  G.  4,  c. 
14,  s.  6;  if  the  declaration  does  not  charge  it  was  in  writing  and  signed, 
in  which  case  not  guilty  would  certainly  be  sufficient  to  put  that  question 
in  issue.  The  plea  might  be  thus  : — "  that  the  said  representation  or  as- 
surance in  the  said  declaration  mentioned  to  have  been  made  by  the  de- 
fendant concerning  or  relating  to  the  [^credit  and  ability']  of  the  said , 

was  and  is  a  representation  or  assurance  within  the  true  intent  and  mean- 
ing of  a  certain  act  of  parliament  passed  in  the  ninth  year  of  the  reign 
of  his  late  majesty.  King  George  the  Fourth,  intituled  "An  Act  for  ren- 
dering a  Written  Memorandum  necessary  to  the  validity  of  certain  Pro- 
mises and  Engagements;"  and  that  the  said  representation  or  assurance 
of  the  defendant  was  not,  nor  was  any  part  thereof,  in  writing  signed  by 
the  defendant,  according  to  the  said  statutes ;  and  this  the  defendant  is 
ready  to  verify.] 

3.  Plea   denying  the  Bargain  and  Sale  in  Case  for  a  false  War- 
ranty or  fraudulent  Misstatement,  (g) 

And  for  a  further  plea  in  this  behalf,  the  defendant  saith  that  the  plain- 
tiff did  not  bargain  with  the  defendant  to  buy  of  him,  nor  did  the  plaintiff 
buy  of  the  defendant  the  said in  the  declaration  mentioned,  in  man- 
ner and  tform  as  the  plaintiff  hath  above  alleged ;  and  of  this  the  defend- 
ant puts  himself  upon  the  country,  &c. 

(g)  See  supra )  631. 
[t634j 


CASE— rLEAS,  &c. :— HUNDRED.         G31 


(GENERAL  ISSUE.     Sec  "  Not  Guilty,"  ante,  614. 


GOODS.     Sec  "  Reversion. " 


HIRER.     See  "  Bailees." 


HOUSES.     See  "  Nuisances,"  "  Reversion." 


HUNDRED,  (/i) 


Pleas  in  an  Action  against  the  Hundred  for  Damage  done  by 

Rioters. 

1.  Denial  of  the  Riot  and  Demolition. 

And  the  defendant,  by his   attorney,  says  that  the  said   supposed 

persons,  to  the  number  of  three  and  more,  did  not  nor  did  any  of  them 
with  force  and  arms  riotously  and  tumultuously  assemble  together  to  the 
disturbance  of  the  public  peace,  and  did  not  unlawfully  and  with  force 
feloniously  begin  to  demolish  or  destroy,  or  then  unlawfully,  or  with  force 
and  arms  feloniously  demolish,  pull  down,  or  destroy  in  part  the  said 
house  of  the  plaintiff,  against  the  peace  of  our  said  lady  the  queen,  and 
against  the  form  of  the  statute  in  such  case  made  and  provided,  nor  did 
such  persons  or  any  of  them  unlawfully  and  with  force  at  the  same  time, 
damage  or  destroy  the  said  fixtures,  furniture  and  goods  of  the  plaintiff 
or  any  part  thereof  as  in  the  declaration  alleged ;  and  of  this  the  defend- 
ant puts  himself  upon  the  country,  &c. 


2.  That  the  Plaintiff  was  not  examined  befoi^e  a  Justice. 

And  for  a  further  plea  in  this  behalf,  the  defendant  says  that  the  plain- 
tiff did  not  within  seven  days  next  after  the  commission  of  the  said  sup- 
posed offence  in  the  declaration  mentioned,  in  pursuance  of  the  statute 
in  such  case  made  and  provided,  go  before  the  said  J.  O.,  Esquire,  and 
submit  himself  to  the  examination  of  the  said  justice  touching  the  circum- 
stances of  the  said  supposed  offence  as  in  the  declaration  alleged  ;  and 
of  this  the  defendant  puts  himself  upon  the  country,  ifcc. 


(A)  Declaration,  &c.,  ante,  540. 
Vol.  II.  23 
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f3.   That  the  Plaintiff  knew  one  of  the  Offenders. 

And  for  a  further  plea  in  this  behalf,  the  defendant  says  that  the  plain- 
tiff, at  the  time  of  his  submitting  to  such  examination  as  aforesaid,  and 
within  seven  days  next  after  the  commission  of  the  said  supposed  of- 
fence, did  know  the  name  of  one  of  the  offenders  who  was  guilty  of  the 
said  supposed  offence,  to  wit,  W.  C. ;  yet  the  plaintiff  did  not,  within 
seven  days  next  after  the  commission  of  the  said  supposed  oifence,  state 
upon  oath  before  such  justice  the  name  of  the  said  W.  C.  as  one  of  the 
said  offenders,  and  as  a  person  whom  he  the  plaintiff  knew  to  be  one  of 
such  offenders  as  aforesaid,  nor  was  the  plaintiff  bound  by  recognizance  to 
prosecute,  nor  hath  he  prosecuted  the  said  W.  C.  for  the  said  offence  or 
attempted  so  to  do  as  he  the  plaintiff  might  and  ought  to  have  done  ;  and 
this  the  defendant  is  ready  to  verify,  &c. 


4.   That  the  Plaintiff  was  not  bound  by  Recognizance  to  prosecute. 

And  for  a  further  plea  in  this  behalf,  the  defendant  says  that  the  plain- 
tiff did  not,  within  seven  days  next  after  the  commission  of  the  said  sup- 
posed offence,  in  pursuance  of  the  said  statute,  duly  enter  into  or  become 
bound  by  recognizance  before  the  said  J.  O.  to  prosecute  for  the  said  of- 
fence the  said  offenders  when  apprehended,  as  in  the  declaration  alleg- 
ed ;  and  of  this  the  defendant  puts  himself  upon  the  country,  <fec. 


5.   That  the  Damages  do  not  exceed  301. 

And  for  a  further  plea  in  this  behalf,  the  defendant  says  that  the  dam- 
ages by  the  plaintiff"  alleged  to  have  been  sustained  by  reason  of  the  said 
supposed  ofi'ences  in  the  said  declaration  mentioned,  do  not  exceed  the 
sum  of  <^30  ;  and  this  the  defendant  is  ready  to  verify,  &c. 


HUSBAND  AND  WIFE. 


[See  declaration  and  note,  ante,  540,  In  Holloway  v.  Abell,  7  C.  & 
P.  528,  Littledale,  J.  (Tidd,  N.  P.  Addenda,  650,)  held,  that  in  case  for 
the  seduction  of  the  plaintiff's  daughter,  the  defendant  might  show,  under 
the  plea  of  not  guilty,  that  the  daughter  was  not  the  servant  of  the  plain- 
tiff; and  that  such  matter,  being  the  gist  of  the  action  need  not  be  spe- 
cially pleaded.  The  principle  of  this  decision  leads  to  the  conclusion, 
that  in  an  action  for  criminal  conversation,  not  guilty  puts  the  plaintiff  on 
proof  of  his  marriage.  See  further,  ante,  617.  In  some  cases  of  this 
kind,  pleas  of  not  guilty,  and  of  a  dejiial  of  the  marriage,  have   been  al- 
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lowed  by  the  judges   upon  summonses  to  plead  several  matters.     The 

plea  might  be  thus  :   "  That  tthe  said was  not  at   either  of  the  said 

times  when,  &c.  the  wife  of  the  jdaintifF  as  in  the  said  declaration  alleg- 
ed ;  and  of  this  the  defendant  puts  himself  upon  the  country,  &.c."  A 
marriage  in  fact  must  be  proved  ;  2  Stark.  Ev.  2d  ed.  251,  tit.  "  Crim. 
Con."  If  the  defence  be  that  the  plaintifiT  connived  at  and  consented  to 
the  intercourse,  plead  leave  and  license  as  post,  "  License  ;"  see  Hodges 
V.  Windham,  Peak.  R.  39  ;  Duberley  v.  Gunning,  4  T.  R.  65.5.  Under 
not  guilty,  evidence  in  mitigation  of  damages  may  be  received  ;  see  2 
Stark.  Ev.  254,  tit.  "  Crim.  Con."  2d  edit. 


INFANCY. 


[Where  an  infant  is  sued  in  Case  for  neglect  as  a  bailee,  under  a  con- 
tract of  bailment  upon  which  he  is  not  liable,  his  infancy  affords  him  a 
defence  ;  see  Jennings  v.  Randall,  8  T.  R.  330.  This  defence  should  be 
pleaded  specially.  The  plea  would  be  as  in  assumpsit,  ante,  314,  Form  1, 
stating  that  defendant  was  an  infant  "  at  the  time  of  ["hiring  the  said 
horse,"  as  the  case  miglit  be,]  and  committing  the  supposed  grievances  in 
the  declaration  mentioned,"  &c. 


INNKEEPERS.  (0 


Plea,  that  Plaintiff  did  not  bring  the  Goods  into  Defendant's  Inn. 

And  for  a  further  plea  the  defendant  says,  that  the  plaintiff  did  not,  as 
such  traveller  as  aforesaid,  bring  into  the  said  inn  the  said  writing  case 
or  package  containing  the  said  goods  and  chattels  and  effects,  or  any  or 
either  of  them,  or  any  part  thereof,  in  manner  and  form  as  the  plaintiff 
hath  above  alleged  ;  and  of  tl>is  the  defendant  puts  himself  upon  the  coun- 
try, &c. 


INVENTION.     See  "  Copyright,"  "Fraud,"  "Patent." 

(i)  Not  guilty  would  deny  the  breach  of  specially    denied   if  untrue.      Pleas,    that 

duty  or  wrongful  act  only.     That  plaintiff  the  loss  arose  from   the  plaintitT's neglect, 

brought  goods  into  the  inn,  would  seem  to  &c.;  3  Chit.  Pi.  6th  ed.  928,  929.     Decla- 

be  matter  of  inducement,  and  should  be  rations,  &c.  ante,  541. 
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JUDGMENT  RECOVERED. 


See  observations  and  forms  in   ossiwijjsit,  ante,  334   to  336  ;  in  cose, 
The  Right  Honorable  Sir  L.  Shadwell  v.  Hutchinson,  2  B.  &  Ad.  97. 


tLANDLORD  AND  TENANT,  (k)     Sec  "  Distresses,"  "  Reversion. 


1 .   To  Case  by  a  Landlord  against  a  Stranger,  for  an  Injury  to  his 
Reversion,  Plea  denying  the  reversionary  interest. 

And  for  a  further  plea  in  this  behalf,  the  defendant  says,  that  the  said 
[messuage]  was  not,  nor  was  any  part  thereof,  in  the  possession  or  occu- 
pation of  the  said  E.  F.  as  tenant  thereof  to  the  plaintiff,  (Z)  nor  did  the 
reversion  thereof,  or  of  any  part  thereof,  belong  to  the  plaintiff  at  either 
of  the  said  times  when,  &.c.  as  in  the  said  declaration  alleged  ;  and  of 
this  the  defendant  puts  himself  upon  the  country,  &c. 


2.  In  Case  by  a  Landloi'd  against  his  Tenant  for  Waste,  &fc.,  Plea 
denying  the  Tenancy. 

And  for  a  further  plea  in  this  behalf,  the  defendant  says,  that  he  did 
not  hold  or  enjoy  the  said  [messuage  and  premises]  with  the  appurte- 
nants, or  any  part  of  the  same,  as  tenant  thereof  to  the  plaintiff,  as  in 
the  said  declaration  alleged  ;  and  of  this  the  defendant  puts  himself  up- 
on the  country,  &c. 


3.  Plea,  in  Case  by  a  Landlord  for  injuring  a  House,  and  Remo- 
ving fixtures,  that  they  were  put  up  by  the  Tenant  for  the  purposes 
of  his  Trade,  (wi) 

And  for  a  further   plea  as  to  the  pulling   down,    prostrating,   and  de- 

(/i)  Declarations,  &c.  ante,   541  to  544.  plaintiff;  see  Cotterill    u.  Hobby,  4   B.  & 

In  an  action  on  the  case  by  a  landlord  for  C.  465;  6  D.  &  R.  551  ;  Strother  v.  Barr, 

an  injury  to  his  reversion,  the    plea  of  not  5  Bing.  136. 

guilty  would  not  deny,  and  would  there-  {m)  See  as  to  fixtures,  Amos  on  Fix- 
fore  admit,  the  tenancy  laid  in  the  decla-  turcs  ;  Chit.  jun.  Contr.  2d  edit.  280  to 
ration  and  the  allegation  (see  Form  \,ante,  291  ;  Wansborough  v.  Maton,4  Ad.  «&  E. 
541)  that  the  reversion  belonged  to  the  884.  '  See  form  of  plea  that  an  alleged  fix- 
plaintifi".  These  are  matters  of  induce-  lure  was  put  up  by  screws  and  for  orna- 
7«CMf,  requiring,  if  contested,  a  special  pica,  ment  only,  and  was,  therefore,  removed, 
J\'o<  o-?«/t(/ denies  the  acts  of  injury,  waste  and  replication,  «Jcc.  Avery  r.  Chesiyn,  3 
or  nuisance,  t-tc.  charged,  and  also  the  al-  Ad.  &- E.  75.  Where  there  is  a  count  in 
legation  that  the  acts  complained  of  occa-  trover  plead  not  guilty  ;  and  that  the  plain- 
sioned  an  injury  to  the  reversionary  inter-  tiff  was  not  lawfully  possessed  as  of  his 
est.  own  property,  «S;c.  in  order  to  try  the  right 

(/)   If  there  bo  a  written   demise  it  must  to  the  fixtures, 
be  produced    and  proved,  it  seetns,  by  the 
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stroyiiig  the  said  oven  in  tlie  said  declaration  mentioned,  and  pullinsr 
down,  prostrating,  damaging,  and  destroying  a  small  ])art  of  the  said  walls, 
partitions  and  other  parts  of  the  said  messuage,  the  defendant  saith,  that 
[actio  non,  because  he  saith  that]  he  the-«aid  W.  IL  before  and  at  the  said 
times,  when  *fcc.,  was  lawfully  possessed  of  the  said  messuage,  and  long 
before  and  at  the  said  several  tinres,  when  &c.,  had  used,  exercised,  and 
carried  on  in  and  upon  the  said  messuage  the  trade  and  business  of  a  ba- 
ker, the  said  messuage,  with  the  appurtenants,  having  before  that  time, 
to  wit,  on  \_^c.]  been  let  and  demised  tto  him,  to  wit,  by  the  plainlifl",  for 
the  purpose  of  his  using,  exercising,  and  carrying  on  his  said  trade  and 
business  therein  as  aforesaid  ;  and  that  he  the  said  W.  H.,  in  the  course 
of  his  said  trade  and  business,  and  for  the  purpose  of  carrying  on  the 
same  in  and  upon  the  said  messuage  as  aforesaid,  during  the  said  tenan- 
cy, before  the  said  times,  when  &c.,  to  wit,  on  [4*c.]  set  up  and  erected 
in  and  ujjou  the  same  the  said  oven  in  the  declaration  mentioned,  in  a 
due,  careful,  usual,  and  proper  manner,  [and  in  such  a  manner  that  the 
same  could  be  removed  without  doing  extensive  or  substantial  damage  to 
the  said  messuage,]  doing  as  little  damage  as  possible  to  the  said  messu- 
age upon  that  occasion.  And  the  defendant  further  saith,  that  the  said 
W.  H.  being  so  possessed  of  the  said  messuage,  and  so  using,  exercising, 
and  carrying  on  his  said  trade  and  business  therein  ;  he  the  defendant, 
during  the  said  tennncy,  to  wit,  at  the  said  times,  when  «fcc.,  as  the  ser- 
vant of  the  said  W.  H.  and  by  his  command,  did  pull  down  the  said  oven, 
and  in  so  doing  did  necessarily  and  unavoidably  a  little  pull  down,  pros- 
trate, damage,  and  destroy  a  little  of  the  said  walls,  partitions,  and  other 
parts  of  the  said  messuage  as  the  defendant  lawfully  might  for  the  cause 
aforesaid,  doing  no  unnecessary  damage  to  the  said  messuage  on  those 
occasions,  which  are  the  same  supposed  grievances  in  the  introductory 
part  of  the  plea  mentioned  ;  and  whereof  the  plaintiff  hath  above  there- 
of complained  against  the  defendant,  [and  the  defendant  as  the  servant 
and  by  the  command  of  the  said  W.  H.  during  the  said  tenancy,  to  wit, 
on  [<^c.],  at  the  expense  of  the  said  W.  H.  repaired  all  damage  which 
had  arisen  from  the  said  erection  and  pulling  down  of  the  said  oven  ;] 
and  this  the  defendant  is  ready  to  verify  ;  wherefore,  <fcc. 


4.  Replication  thereto,  that   the    Terms   of  the  Demise  forbid  the 

Removal. 

And  as  to  the  plea  of  the  defendant  by  him  secondly  above  pleaded  as 
to  the  said  several  grievances  in  the  introductory  part  of  that  plea  men- 
tioned, the  plaintiff  saith,  that  [prccludi  non,  because  he  saith  that]  before 
and  at  the  said  times,  when  &c.,  the  said  W.  H.  held  and  enjoyed  and 
was  possessed  of  the  said  messuage,  with  the  appurtenants,  as  tenant 
thereof  to  the  plaintiti",  (the  reversion  thereof  so  belonging  to  him,)  under 
and  by  virtue  of  a  certain  indenture  of  lease,  heretofore,  to  wit,  on  [t^-c] 
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made  between  the  plaintiff,  of  the  one  part,  and  the  said  W.  H.  of  the  • 
other  part,  and  which  indenture,  sealed  with  the  seal  of  the  said  W.  H., 
the  plaintiff  brings  here  into  Court,  whereby  the  plaintiff  demised  unto 
the  said  W.  H.  the  said  messuage,  with  the  appurtenances,  for  the  term 
of  twenty-one  years  from  [4*^-]'  ^^^^  ^^^^  ^^^^  ^'  ^'  ^^^  thereby  cove- 
nant with  the  plaintiff  that  in  case  the  said  W.  H.  should,  during  the  said 
term,  erect  an  oven  on  the  said  premises,  the  plaintiff  should  on  request 
find,  or  allow  unto  the  said  tW.  H.  all  the  iron  work  necessary  for  the 
same,  and  on  completion  of  the  same  in  a  substantial  and  proper  manner, 
allow  unto  him  out  of  the  then  next  quarter's  rent  thereby  reserved,  the 
sum  of  £5  towards  the  expenses  of  erecting  the  same,  and  that  in  case 
the  said  W.  H.  should  during  the  said  term  erect  any  building  or  build- 
ings on  the  said  demised  premises,  the  same  should  not  be  afterwards  ta- 
ken down  or  removed,  but  be  peaceably  and  quietly  given  and  yielded  up 
to  the  plaintiff  at  the  said  expiration  or  other  sooner  determination  of 
the  said  term,  without  any  allowance  being  made  by  the  plaintiff  for  the 
same  ;  and  the  plaintiff  avers  that  the  said  oven  in  the  declaration  men- 
tioned, was  erected  by  the  said  W.  H.  in  and  upon  the  said  demised  pre- 
mises and  affixed  thereto,  and  became  parcel  thereof,  after  the  making  of 
the  said  indenture  and  during  the  said  term,  to  wit,  on  [4'^.]  ;  and  that 
he  the  plaintiff  did,  on  request,  find  and  allow  unto  the  said  W.  H.  all 
the  iron  work  necessary  for  the  same,  and  the  same  oven  was  then  com- 
pleted in  a  substantial  manner,  and  the  plaintiff  was  ready  and  willing  to 
allow  to  the  said  W.  H.  out  of  the  then  next  quarter's  rent,  the  sum  of 
£6  towards  the  expenses  of  erecting  the  same  according  to  the  said  in- 
denture ;  and  the  said  oven  remained  and  was  erected  and  stood  in  and 
upon  the  said  demised  premises,  and  was  affixed  as  such  building  as 
aforesaid  to  the  said  premises,  until  the  defendant,  at  the  said  times,  when 
&c.,  of  his  own  wrong  committed  the  said  several  grievances  in  the  intro- 
ductory part  of  the  second  plea  mentioned,  and  in  that  plea  attempted  to 
be  justified  ;  and  this  the  plaintiff  is  ready  to  verify  ;  wherefore,  &c. 


LEAVE  AND  LICENSE.     See  •'  License." 


LIBEL  AND  SLANDER.  («) 


I.  Not  Guilty,  (n) 
[See  Forms  1,  2,  ante,  618.] 


(n)  See  Forms  of  declarations,  ante,  545  guilty  will  operate  to  the  same  extent  pre- 

to  562;  and  observe  the  notes  there.     "In  cisely  as  at  present,  in  denial  of  speaking 

an  action  of  slander  of  the  plaintiff  in  his  the  words,  of  speaking  them  maliciously 

office,  profession  or  trade,  the  plea  of  no«  and  in  the  sense  imputed,  and  with  refer- 
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12.  Plea  to  a  Declaration  for  a  Libel  on  the  Plaintiff  in  his  Profes- 
sion, Trade  or  Office — traversing  the  Inducement,  (o) 

And  for  a  further  plea  in  this  behalf,  the  defendant  saith,  tliat  the  plain- 
tiff was  not  [ "  an  attorney"  as  the  case  may   he]  and  did  not  use,  exercise 


ence  to  the  plaintiff's  office,  profession  or 
trade  ;  but  it  will  not  operate  as  a  denial  of 
the  fact  of  the  plaintiff's  holding  the  office 
or  being  of  the  profession  or  trade  alleged." 
This  is  put  in  the  JYew  Riihs  on  pleading  by 
way  of  illustrating  the  eflect  of  plea  of  not 
guilty  \n  case;  a/tZe,614.  The  same  prin- 
ciple equally  applies  to  an  action  for  libel. 
"  This  rule  appears  to  leave  to  the  plea  of 
not  guilty,  in  an  action  of  slander,  nearly 
the  same  efi'ect  that  it  possessed  before, 
with  the  exception  that  under  the  new 
rule  it  is  an  admission  of  the  inducement. 
In  other  respects  a  justification  must  still 
be  pleaded  in  cases  in  which  it  was  former- 
ly necessary  to  plead  it,  and  the  defendant 
may  still  under  the  plea  of  not  guilty  give 
the  like  evidence  as  formerly,  to  show  that 
the  words  were  not  spoken  in  malice,  (as 
that  they  were  spoken  by  way  of  good  ad- 
vice, or  for  the  purpose  of  giving  the  char- 
acter of  a  servant,  or  with  the  bona  fide 
view  of  procuring  information  on  a  partic- 
ular subject.)  In  short,  not  only  the  sense 
and  application  of  the  words,  as  that  they 
related  to  the  plaintifi",  but  also  the  malic- 
ious sense,  as  that  they  were  spoken  in  a 
defamatory  spirit,  may  still  be  controvert- 
ed under  the  general  issue.  But  any  facts 
stated  as  matter  of  inducement  and  neces- 
sary to  be  proved  in  order  to  render  words 
actionable,  as  being  spoken  with  reference 
to  those  facts,  must  now  be  directly  denied 
and  will  not  be  put  in  issue  by  the  general 
plea  of  not  guilty  ;"  Rose.  Law  Tr.  49,  50  ; 
Tidd,  N.  P.  37].  See  further  id.  371  ;  1 
Chit.  PI.  6th  ed.492;  Rose.  Ev.  4th  ed. 
375  to  380,  for  instances  of  lawful  occa- 
sions justifying  or  excusing  the  slander, 
and  in  which  not  guilty  is  deemed  suffi- 
cient, the  occasion  disproving  malice.  Mr. 
Starkie  observes,  that  in  all  cases  where 
the  circumstances  and  occasion  of  the 
speaking  the  words  or  publishing  the  libel 
do  not  aflord  an  absolute  bar  to  the  action, 
without  regard  to  the  defendant's  motives 
and  intention,  but  merely  throw  it  on  the 
plaintiff  to  prove  malice  iii  fact,  the  defen- 
dant cannot  plead  such  occasion  or  circum- 
stances specially,  but  must  plead  not  guil- 
ty; 2  Stark  Ev.  2d  ed.  -68.  The  innuen- 
does, (see  aiite,  547,  n.  («),)  are  clearly 
traversed  by  the  plea  of  not  guilty,  but 
where  an  innuendo  refers  to  matters  stated 
by  way  of  inducement,  that  plea  will  only 
put  in  issue  the  application  of  the  words 
to  the  introductory  matter,  and  not  the 
truth  of  the  introductory  averments  them- 


selves, which  is  admitted  by  such  plea; 
Rose.  Law  Tr.  50.  Under  not  guilty  the 
jury  have  to  consider  the  character  of  the 
libel,  and  whether  the  matter  contains  the 
charge  imputed  by  the  plaintiff ;  see  Stock- 
dale  u.  Tarte,  4  Ad.  &,  E.  1016;  and  see 
per  Bosanquet,  J.,  Clarke  v.  Taylor,  3 
Bing.  N.  C.  668;  but  where  the  libel  or 
words  as  laid  in  the  declaration  clearly 
will  not  support  an  action,  the  defendant 
should  demur. 

The  question  whether  privileged  com- 
7nunication  should  be  specially  pleaded,  or 
rather  whether  a  special  plea  of  sucii 
defence  amounted  to  the  general  issue, 
arose  on  special  demurrer,  but  was  not 
decided,  in  Smith  v.  Thomas.  2  Bing.  N. 
C.  322;  4  Dowl.  P.  C.  333.'  In  Sir  J. 
Lillie  V.  Price,  1  N.  &  P.  16;  5  Dowl. 
432;  which  was  an  action  for  a  libel,  the 
defence  was,  that  the  letter  containing  the 
supposed  libel  was  a  privileged  communi- 
cation from  an  attorney  to  one  who  had 
recently  been  his  client,  to  warn  him 
against  the  plaintiff  in  a  matter  then  in 
progress.  Lord  Denman,  C.  J.  "  We  have 
consulted  the  other  judges  upon  the  point 
raised  in  this  case,  viz  whether  the  de- 
fence made  by  the  defendant  ought  to 
have  been  specially  pleaded,  and  we  are 
all  of  opinion  that  it  is  a  defence  not  re- 
quired to  be  specially  pleaded." 

We  have  already  fulfy  considered  the 
meaning  and  nature  of  an  inducement  or 
statement  of  introductory  matter  in  actions 
for  libel  and  slander;  see  ani!c,  549,  note 
{y).  Whenever  the  inducement  is  materi- 
al, it  may  and  should  (if  denied)  be  tra- 
versed by  a  special  plea  ;  see  Forms  infra. 

Where  words,  though  of  a  disparaging 
nature,  are  not  actionable  of  themselves, 
and  will  only  support  an  action  in  conse- 
quence of  special  damage  having  arisen 
from  them  ;  (see  ante,  561,  and  note  (6)  ;) 
the  special  damage  is  the  075^  and  ground 
work  of  the  action,  and  constitutes  part  of 
the  wrong  committed  by  the  defendant. 
In  such  case,  the  action  is  for  the  special 
damage,  rather  than  for  slander;  and  the 
mere  proof  of  the  words  would  not  estab- 
lish any  fact  of  a  wrongful  character.  It 
seems  therefore,  upon  principle,  that  the 
plea  of  not  guilty  suffices  in  such  case, 
(and  in  the  analogous  action  for  slander  of 
title  ;  see  ante,  562,  Form  7)  to  put  the 
plaintiff  upon  proof  of  special  damage ; 
see  ante,  616,  617,  629  ;  Tidd  N.  P.  374  ; 
Brown   v.   Jarvis,   1  M.  &  W.  711,  214; 
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or  tcarry  on  the   profession  [or  "trade"]  and   business  of  a during 

any  part  of  the  time  in  the  said  declaration  in  that  behalf  mentioned   as 


Evans  v.  Lisle,  7  C.  &  P.  562;  Malachi 

V.  Soper,  3  Bing.  N.  C.  371.  Where 
words  are  actionable  without  special  dam- 
age, a  plea  traversing  an  allegation  of  such 
damage  is  bad  ;  see  Smith  v.  Thomas,  2 
Bing.  N.  C.  372;  1  Hodg.  355;  where 
such  a  plea  was  held  bad  on  demurrer. 
"  The  allegation  of  special  damage  in  a 
declaration  of  slander  is  intended  only  as 
notice  to  the  defendant,  in  order  to  prevent 
his  being  taken  by  surprise  at  the  trial. 
VViiere  the  words  are  actionable  in  them- 
selves, it  is  not  the  gist  of  the  action  but 
a  constqucnce  only  of  the  right  of  action. 
If  the  plaintiff  jj^rove  his  special  damage, 
he  may  recover  it,  if  he  fail  in  proving  it 
he  may  still  resort  to  and  recover  his  gen- 
eral damages.  A  traverse  therefore  of  such 
an  allegation  is  immaterial  and  improper, 
as  a  finding  upon  it  either  way  will  have 
no  effect  as  to  the  right  to  the  verdict;" 
perTindal,  C.  J.  id. 

Where  the  defence  is,  that  the  libel  or 
slander  is  true,  so  that  the  publication  is 
justified,  and  the  question  of  malice  forms 
no  part  of  the  inquiry,  it  is  necessary  to 
plead  specially  ;  see  cases  Tidd,  N.  P.  371, 
372;  1  Chit.  PI.  6th  ed.  494;  1  Stark.  SI. 
2d  ed.  465.  But  in  case  for  slander  of  ti- 
tle, evidence  of  the  truth  was  held  (before 
the  New  Rules)  to  be  receivable  as  a  de- 
fence under  the  general  issue,  to  disprove 
malice;  id.;  Watson  u.  Reynolds,  1  Mo. 
&  M.  1. 

"  Though  in  an  action  for  slander  of  the 
person,  the  defendant  is  not  allowed  to 
give  in  evidence  the  truth  of  the  defama- 
tory matter  without  a  special  plea  of  jus- 
tification, yet  ho  may  prove  on  the  plea  of 
not  guilty,  in  mitigation  of  damages,  such 
facts  and  circumstances  as  show  a  ground 
of  suspicion,  not  amounting  to  actual 
proof  of  the  guilt  of  the  plaintiff.  In  an 
action  for  a  libel,  he  may  give  in  evidence 
on  the  plea  of  not  guilty,  in  mitigation  of 
damages,  that  before  and  at  the  time  of 
the  publication  of  the  libel,  the  plaintiff 
was  generally  suspected  to  be  guilty  of  the 
crime  imputed  to  him,  and  that  on  account 
of  the  suspicion  his  relations  and  acquaint- 
ance had  ceased  to  associate  with  him. 
The  defendant  may  also  give  in  evidence 
on  such  plea  not  only  that  there  were  ru- 
mors and  reports  of  the  same  tenor  as  in 
the  supposed  libel,  previously  current; 
but  that  the  substance  of  the  libellous 
matters  had  been  published  in  a  newspaper, 
and  he  is  not  required  to  lay  a  basis  for 
this  evidence  by  producing  the  newspaper 
at  the  trial.  And  though  the  publication 
of  preliminary  or  ex  parte  proceedings 
containing  defamatory  matter  is  not  justi- 


fiable, yet  in  an  action  for  a  libel,  pur- 
porting to  be  a  report  of  a  coroner's  in- 
quest, evidence  of  the  correctness  of  the 
report  is  admissible  under  the  plea  of  not 
guilty  in  mitigation  of  damages;  but  no 
evidence  of  the  truth  or  falsehood  of  the 
facts  staled  at  the  inquest  is  admissible  on 
either  side.  So,  in  an  action  for  a  libel,  a 
defendant  may  give  in  evidence  on  the 
plea  of  not  guilty,  in  mitigation  of  dama- 
ges, other  libels  published  of  him  by  the 
plaintiff  relating  to  the  same  subject;  but 
in  order  to  the  admission  of  such  libels  in 
evidence,  it  must  be  distinctly  shown  that 
they  relate  to  the  subject  of  the  libel  com- 
plained of.  So,  in  an  action  for  a  libel  in 
a  newspaper,  the  defendant  was  allowed, 
under  the  plea  of  not  guilty,  to  show,  in 
mitigation  of  damages,  that  ho  copied  the 
statement  from  another  newspaper,  but 
was  not  a<lowed  to  show  that  it  had  ap- 
peared concurrently  in  several  other  news- 
papers. So  the  defendant,  in  such  an 
action,  cannot  go  into  evidence  in  mitiga- 
tion of  damages,  to  show  that  the  same 
libel  had  appeared  in  another  newspaper, 
from  which  the  plaintiff  had  already  re- 
covered damages  ;  but  the  defendant  may 
show  that  he  copied  the  libel  from  another 
newspaper  and  omitted  several  passages 
contained  in  that  newspaper,  which  re- 
flected on  the  character  of  the  plaintiff. 
And  the  defendant  cannot,  under  the  plea 
of  not  guilty,  give  evidence  of  any  fact 
in  mitigation  of  damages  which  would 
be  evidence  to  prove  a  justification  of  any 
part  of  the  libel."  Tidd,  N.  P.  371  to 
373. 

It  is  no  defence  that  the  libel  or  slander 
was  communicated  to  the  defendant  by  a 
third  person,  whose  name  as  the  author 
the  defendant  disclosed  at  the  time  of  pub- 
lication ;  see  De  Crespigny  v.  Wellesley, 
2  M.  &  P.  695  ;  5  Bing.  592  ;  Alacpherson 
V.  Daniels,  10  B.  &  C  263;  5  M.  .&  R. 
251 ,  S.  C. ;  Bennett  v.  Bennett,  6  C.  &  P. 
588;  Tidd,  N.  P.  373,  374;  but  such 
matter  may  be  shown  under  not  guilty,  in 
mitigation  of  damages. 

The  issue  on  not  guilty,  in  an  action  for 
a  libel  containing  several  distinct  charges 
against  the  plaintiff,  is  divisible,  so  that 
the  verdict  may  bo  as  to  part  for  him,  and 
as  to  the  residue  for  the  defendant;  ante, 
548,  note  (t).  Although  the  plea  admit 
the  publication,  the  plaintiff  is  at  liberty 
to  show  the  manner  of  it,  with  a  view  to 
the  amount  of  damages;  Vines  y.  Serell, 
7  C.  «&  P.  163.  As  to  costs  in  an  action 
for  libel  or  slander,  see  ante,  545,  note  (/«). 

(o)  See  ante,  549,  note  (y),  551,  note 
(e),  557,  and  558. 
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therein  alleged  ;  and  of  this   the   defendant  puts  himself  upon  the  coun- 
try, &c. 

In  Cannell  v.  Curtis,  2  Bing.  N.  C.  228;  2  Scott,  379;  and  1  Hodg. 
342,  S.  C.  ;  which  was  an  action  for  imputing  perjury  to  an  overseer  in 
regard  to  his  accounts,  the  traverse  was  "  that  at  the  time  mentioned  in 
the  declaration  the  plaintiff  had  not  been  appointed  and  was  not  assistant 
overseer  of  the  poor  of  [c^-c],  and  had  not  made  out  and  passed  certain 
accounts  of  him,  the  plaintiff",  as  such  assistant  overseer  as  aforesaid, 
the  same  containing,  amongst  other  things,  an  account  of  the  receipts  and 
disbursements  of  the  plaintiff,  as  such  assistant  overseer,  and  which  said 
accounts  so  made  out  as  aforesaid,  the  plaintiff,  before  the  committing  of 
the  grievances,  had  not  verified  on  the  oath  of  the  plaintiff;  and  of  this 
the  defendant  puts  himself  upon  the  country,  &c." 


f  3.  Plea  that  the  Matter  published  is  true,  (j)) 
If  the  charge  be    Theft,  the  plea  may  be — "And   for  a  further  plea   m 


{]})  See  Forms  2  Chit.  PI.  5th  ed.  1031, 
1033,  6th  ed.  920,  926.  Plea  justifying 
that  a  charge  o? perjury  is  true  ;  id.  Plea 
that  plaintiff  was  a  swindler,  a.s  charged 
in  a  libel;  Clarke  v.  Taylor, 2  Bing.N.  C. 
654.  Plea  to  a  declaration  for  a  libel  on  a 
vendor  of  quack  medicines,  that  the  mat- 
ters are  true  ;  Morrison  v.  Harmer,  3  Bing. 
N.  C.  759.  Plea  to  a  libel  on  a  proctor, 
that  he  had  been  suspended ;  Clarkeson 
V.  Lawson,  6  Bing.  587.  Plea  to  a  libel  on 
an  attorney;  Jones  v.  Stephens,  11  Price, 
235.  Plea  that  plaintiff  did  keep  out  of 
the  way  to  evade  process;  Lay  v.  Lawson, 
4  Ad.  ik  E.  795.  That  plaintiff  broke  in- 
to defendant's  cellar  and  got  drunk;  Too- 
good  V.  Spy  ring,  1  C.  M  &  R.  184.  Plea 
that  plaintiff  was  insolvent;  2  Chit.  PI. 
5th  ed.  1034,  6th  ed.  922.  Where  the 
charge  against  the  plaintiff  is  in  itself,  on 
the  face  of  the  libel  or  words,  of  a  certain 
and  specific  nature,  and  states  the  facts 
imputed  in  so  perspicuous  a  shape,  that  the 
plaintiff  must  know  at  the  trial  what  evi- 
dence he  has  to  adduce  to  rebut  the  accu- 
sation, and  the  plea  of  justification  can 
afford  no  further  information,  it  is  sufficient 
to  allege  generally  in  the  plea,  that  the 
plaintiff  committed  the  offence  or  was 
guilty  of  the  misconduct,  using  the  words 
of  the  charge ;  as  if  the  words  be  that 
plaintiff  stole  a  sheep  of  E.  F.,  the  plea 
may  be  ;  "  that  he  did  on  &.c.,  steal  the  said 
sheep,"  &.C.  But  where  the  charge  be 
general,  as  that  plaintiff  is  a  "thief,"  or 
"  swindler,"  or  had  defrauded  various  per- 
sons, or  was  guilty  of  neglect,  extortion, 
&c.  a.s  attorney  ;  a  general  plea  merely  re- 
iterating the  charge,  and  not  showing  the 
-particular  occasion  or  instance  of  miscon- 
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duct,  the  time,  persons,  &c.,  is   bad  ;  see 

I  Saund.  244  a,  244  b,  n.  {vi) ;  1  Stark.  SI. 
2d  ed.  478  ;  1  Chit.  PI.  6th  ed.  537;  liar. 
Ind.  Defamation,  934  ;  see  J'Aiison  -r. 
Steward,  1    T.   R.  748;  Jones  r.  Stevens, 

II  Price,  235.  In  the  latter  case  the  Court 
snid  that  general  pleas  of  justification  con- 
taining vague  aspersions,  ought  to  be  de- 
murred to,  and  that  a  demurrer  for  the  un- 
certainty did  not  admit  the  truth  of  such 
general  scandal.  And  if  there  be  no  de- 
murrer, the  defendant  is  entitled  to  a  ver- 
dict on  the  plea,  if  proved,  whatever  dis- 
advantages the  plaintiff  may  have  suffered 
by  its  vagueness  ;  Edmonds  v.  Walter,  3 
Stark.  R.  7  ;  2  Chit.  R.  791.  Proof  upon, 
and  effect  of  a  plea  that  the  libel  is  true 
"in  subst.ance  and  effect;"  Weaver  v. 
Lloyd,  2  B.  &  C.  673  ;  1  C.  &  P.  295  ;  4 
D.  &  R.  230,  S.  C.  Where  the  charges  in 
a  libel  or  words  are  divisible,  the  plea  may 
justify  part  of  them,  and  if  the  rest  be  not 
actionable,  the  defendant  may  succeed 
thereon  on  the  plea  of  not  guilty  ;  Clarke 
V.  Taylor,  2  Bing.  N.  C.  654.  In  general 
it  suffices  that  the  gist  and  substance  of  the 
libellous  matter  charged  are  justified  and 
covered  by  the  matters  of  fad  stated  in 
the  plea,  and  constituting  the  offence 
charged.  In  Morrison  i'.  Harmer,  3  Bing. 
N.  C.  759,  the  main  charge  against  the 
plaintiffs  was,  that  lliey  compounded  and 
sold  poisonous  and  deleterious  pills,  and 
that  defendant  had  crushed  the  system  of 
poisoning  pursued  by  the  scamps  and  ras- 
cals ;  and  the  plea,  (which  was  pleaded  to 
the  whole  declaration,)  chiefly  charged 
that  the  pills  were  dangerous,  «S:c.,  and 
the  terms  of  general  invective  and  reproach, 
as  "  scamp,"  "  rascal,"  were  not  expressly 
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this  behalf,  \_or  if  some  only  of  the  words  are  justified,  say,  "as  to  the 
speahing  and   publishing  of  and   concerning-  the   plaintiff,    the   following 

words   in  the  declaration    mentioned,  to  wit, ;"  or  in  case  of  libel  in 

part  justified  state,  "  as  to  the  composing  and  publishing  of  and  concerning 
the  plaintiff,  the  following  part  of  the  said  supposed  libellous  matters  in" 
the  declaration  mentioned ;"  or  "  so  much  of  the  said  libel  as  imputes  to 
the  plaintiff  perjury,''^  (g)]  the  defendant  saith  that  [^actio  non,  if  the  plea 
be  to  part,']  the  plaintiff,  before  the  said  time,  Avhen  &c.,  to  wit,  on  [4*<^-]» 
feloniously  did  steal,  take  and  tcarry  away  certain  goods  and  chattels,  to 
^it^  J  of  one  E.  F.  of  great  value,  to  wit,  £ ,  wherefore  the  de- 
fendant at  the  said  time,  when  &.C.,  committed  the  supposed  grievance 
in  the  declaration  mentioned,  [or  if  the  plea  be  to  part,  say,  "  in  the  in- 
troductory part  of  this  plea  mentioned,"]  as  he  lawfully  might  for  the 
cause  aforesaid;  and  this  the  defendant  is  ready  to  verify,  «fec.  [Add 
prayer  of  judginent  if  the  plea  be  to  part  only  of  the  words  of  the  libel,  or 
words. 


4.  Replication,  De  injuria,  in  an  Action  for  Libel  or  Slander. 

[The  replication  clc  injuria,  (See  the  Form,  an^e,  625),  which  denies  all 
the  matters  of  fact  stated  in  the  plea,  is  sufficient,  where  the  truth  of  the 
scandal,  or  other  ground  of  justification,  forms  the  subject  of  defence ; 
see  1  Saund.  244,  n.  7.] 


LICENSE. 


[The  plea   will  be   similar  "to  the  Form  in    Trespass,   substituting   the 
v/ord  "grievances"  for  trespasses.] 


LIEN.     See  "  Trover,"  Pleas  in — "  Lien." 


LIGHT.     See  "  Ancient  Lights." 


noticed  hi  the  plea.  It  was  held  that  the  plea  description  or  statement  of  such  imputa- 
was  sufficient,  the  Court  saying,  that  they  tion.  Mr  Starkie,  2d  cd.  Ev.  420,  observes, 
could  not  understand  those  words,  however  in  regard  to  the  evidence  in  support  of 
offensive,  as  containing  any  charge  different  a  plea  of  justification  in  slander,  that 
and  distinct  from  that  of  which  the  truth  had  "  there  seems  to  be  little  if  any  difference 
been  justified  in  the  first  plea,  and  that  they  between  the  evidence  in  proof  of  a  spe- 
were  not  aware  of  any  authority  by  which  cific  charge  thus  involved  in  a  civil  pro- 
it  is  determined  that  the  justification  of  ceeding,  and  the  evidence  which  is  essen- 
the  truth  of  the  substantial  imputation  tial  to  support  an  indictment  for  a  similar 
contained  in  a  libel,  is  not  sufficient,  unless  charge."  Cock  t;.  Field,  4  Esp.  C.  133  ; 
it  extend  also  to  every  epithet  or  term  of  Chalmers  v.  Shackle,  6  C.  &  P.  475. 
general  abuse  which  ?nny  be  found  in  the  (q)  Clarke  t;.  Taylor,  2  Bing.  N.  C.  664. 
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LIMITATIONS,  PLEA  OF  THE  STATUTE  OF.  (r) 


And  for  a  further  plea  in  this  behalf,  the  defendant  says  that  the  said 
several  causes  of  action  in  the  said  declaration  mentioned  did  not,  nor 
did  either  of  them  accrue  to  the  plaintiff  (.s)  at  any  time  within  six  years  {t) 
next  before  the  commencement  of  this  suit ;  and  this  the  defendant  is 
ready  to  verify. 


MALICIOUS  ARREST  AND  PROSECUTION. 


[See  Forms  of  declarations,  &c.,  ante,  563  to  570.  In  case  for  a  ma- 
licious prosecution  or  arrest,  without  probable  cause,  the  plea  of  not  guilty 
puts  in  issue  tthe  malice  and  question  of  probable  cause,  (as  well  as,  it 
seems,  the  prosecution  or  arrest  itself,)  and  the  defendant  is  not  allowed, 
in  addition  to  that  plea,  to  plead  specially  that  there  was  reasonable 
ground  for  the  prosecution  ;  the  malice  and  want  of  probable  cause  being 
part  of  the  injury  and  the  gist  of  the  action  ;  Cotton  v.  Browne,  3  Ad.  &. 
E.  §12;  4  N.  &  M.  831 ;  1  H.  &  W.  419,  S.  C.  See  however  the  prin- 
ciple of  StancUife  y.  Hardwick,  2  C.  M.  &  R.  1 ;  3  Dowl.  P.  C.  762;  1 
Gale,  127,  S.  C.  ;  post,  "  Trover."  But  in  an  action  for  a  mahcious  pro- 
secution or  arrest,  the  determination  of  the  original  prosecution  or  action 
is  not,  it  seems,  put  in  issue  by  the  plea  of  not  guilty.  Thus,  in  an  action 
for  maliciously  proceeding  to  outlawry,  some  of  the  judges  thought  that 
such  plea  did  not  deny  the  allegation  of  the  reversal  of  the  outlawry  ; 
Drummond  v.  Pigou,  2  Bing.  N.  C.  1 14 ;  2  Scott,  228  ;  I  Hodg.  190,  S. 
C.  The  point  Avas  not  Inwever  solemnly  decided.  It  seems  that  in 
Combe  v.  Capron,  1  Mo.  &.  Rob.  398,  the  plea  denying  that  the  original 
suit  was  ended  as  alleged,  was  simply  "that  the  said  suit  was  not  ended 
or  determined  in  manner  and  form  as  the  plaintiff  hath  above  alleged  ;" 
concluding  to  the  country-*  Where  the  suit  is  alleged  to  have  been  de- 
termined by  judgment  as  appears  by  the  record,  nul  tiel  record  would  seem 
to  be  a  proper  plea.] 

(r)  This  is  clearly  a  defence    in  oonfes-  and  notes,  anie,  34-5,  346.     In  trover,  post^ 

sion  and    avoidance,  and  must  be    pleaded  Trover;  Tidd,  N.  P.  8. 

specially.  (t)  21    Jac.  1,  c.  16,  s.    3.     But   actions 

(s)  JVot  guilty  within  six  years,  is  a  bad  upon  the  case   for  slander  or  words,  must 

plea  on    demurrer,  where  the  cause  of  ac-  be   brought    within    Uco    years   after    the 

tion  does  not  accrue  immediately  the  grie-  words    spoken;  id.     As  to  the    limitation 

vance  is  committed  ;  Pratt  t^.  Swaine,8  B.  by  statute    in   particular    cases  of  wrongs, 

&C.   285;  2  M.    &  R.  250,   S.    C;    see  see  Tidd,   9  ed.  19  ;  Tidd,  N.  P.  7;  Har. 

Form  of  plea  and  replication  in  assumpsit  Ind.  Limitations. 
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MARKETS. 


[See  cases,  &c.  refen-ed  to,  ante,  570.  If  the  plaintiff's  title  to  the 
market  be  denied,  traverse  the  introductory  allegation  of  the  right  in  the 
declaration,  concluding  to  the  country.  The  plea  of  not  guilty  Avould 
put  in  issue  only  the  fact  of  encroachment  on  the  plaintiff's  right.] 


MASTER  AND  SERVANT. 


[Declarations  for  seduction,  enticing  away  servants,  <fec.,  ante,  570  to 
574.  In  an  action  for  seduction,  not  guilty  has  been  held  to  put  in  issue, 
not  merely  the  fact  of  seduction,  but  also  the  question  whether  the  party 
seduced  was  the  servant  of  the  plaintiff,  such  being  the  gist  of  the  action; 
Holloway  v.  Abell,  cor.  Littledale,  J.,  Hereford  Summer  Assizes,  1836, 
7  C.  &.  P.  528 ;  see  further   ante,  617.     In  Harris  v.   Butler,  2  M.   &  W. 

539,  (cited  ante,  571,  note  (a),)  the  plea  was,  "that  the  said was  not 

at  the  said  times,  when  »fcc.,  or  either  of  them,  the  servant  of  the  plaintiff." 
If  the  defence  be  that  the  plaintiff  consented  to  the  connexion,  plead  Li- 
cense, see  ante,  643.] 


fMISCHIEVOUS  ANIMALS,  (w) 


1.  Flm  that  the  Defendanf  s  Dog  attacked,  the  Plaintiff  because  he 

hritated  it. 

And  for  a  further  plea  in  this  behalf  the  defendant  says,  that  just  be- 
fore the  said  time,  when  «fec.,  to  wit,  on  the  day  and  year  in  the  decla- 
ration mentioned,  the  plaintiff,  Avithout  the  leave  or  license,  and  against 
the  will  of  the  defendant,  and  without  any  good,  just,  or  reasonable 
cause  or  lawful  occasion,  greatly  teased,  annoyed,  and  irritated  the  said 
dog  in  the  declaration  mentioned,  and  that  the  said  attack  of  the  said 
dog  upon,  and  the  said  biting  of  the  plaintiff  by  the  said  dog  in  the  dec- 
laration mentioned,  were  caused  and  occasioned  by  and   through  the  said 

(u)    Declaration,    &c.    ajtte,  574.     A''ot  ant  kept  it,  knowing  it  to  be  so,  the  scien- 

guilty  is  in  general  a  sufficient  plea  in  case  ter  not  being  inducement,  but  being  part  of 

for  an  injury  done  by  the   defendant's  dog  the  cause  of  action  ;  Thomas  r.  Morgan,  5 

or  cattle  ;  for  it  puts  in  issue  not  only  that  Tyr.   1085;     2  C.    M    &   R.  496;     1  Gale, 

the  animal  did  the  act   complained  of,  and  172,  S.  C. ;  and  seeHogan  v.  Sharpe,  7  C. 

was  of  a  savage    disposition  as    alleged  in  &.  P.  755,  per  Lord  Abinger,  C.  B. ;  Tidd, 

the  declnratiofl,  but    also  that   the  defend-  N.  P.  Add.  650;  see  also  ante,  616,617. 

[t645] 


CASE— PLEAS,  &c.:— NEGLIGENCE.  045 

teasing,  annoying-,  and  irritating  of  the  said  dog  by  the  plaintiff*  as  afore- 
said, and  of  the  plaintift''s  own  wrong,  and  not  by,  tlirough,  or  in  eon- 
sequence  of  any  habit,  tendency,  propensity,  disposition,  or  custom  of 
the  said  dog  to  attack  or  bite  mankind  ;  and  this  the  defendant  is  ready 
to  verify,  &c. 


2.  Plea  that  Plaintiff  was  warned  not  to  go  near  the  Dog,  ^c.  but 
did  so,ioherefore,  &fc. 

And  for  a  further  plea  in  this  behalf  the  defendant  says,  that  before 
and  at  the  said  time  when  &c.  in  the  declaration  mentioned,  he  the  de- 
fendant had  caused  the  said  dog  to  be  tied  and  fastened  up  in  a  careful 
and  proper  manner  in  and  upon  a  certain  part  of  certain  premises  of 
him  the  defendant,  Avhere  the  plaintiff  had  not  at  the  said  time  when  &c. 
any  [right  or]  occasion  to  pass  ;  and  the  defendant  further  saith,  that  be- 
fore and  at  the  said  time  Avhen  &c.  the  plaijitifF  had  been  and  then  was 
warned  and  cautioned  against  going  near  to  the  said  dog,  or  teasing  and 
inciting  the  same  ;  yet  the  plaintiff  at  the  said  time  M'hen  &c.  of  his  own 
wrong  went  near  to  the  said  dog,  and  then  teased  and  incited  the  same, 
and  thereby  then  caused  the  said  dog  to  attack  and  bite  the  plaintiff,  and 
commit  the  supposed  injuries  in  the  declaration  in  that  behalf  mention- 
ed ;  and  this  the  defendant  is  ready  to  verify,  &c. 


NEGLIGENCE. 


[See  "Agents,"  "Bailees,"  "Carelessness,"  "Carriages,"  "Nui- 
sances," f "  Mischievous  Animals,"  "  Master,"  "  Ships."  The  plea  of 
not  guilty  puts  in  issue  the  defendant's  neglect,  default,  or  breach  of 
duty,  and  all  the  facts  as  constitute  a  part  of  the  cause  of  action  or  in- 
jury, without  being  matter  of  inducement  oi  the  plaintiff's  right  or  title, 
see  ante,  616,  617.  A  plea  that  "  it  was  not  the  defendant's  duty"  to  do, 
&c.  as  alleged,  would  be  bad,  as  a  traverse  of  a  mere  matter  or  infer- 
ence of  law,  and  not  of  facts,  see  ante,  619,  note  (c).  Plea  that  the  in- 
jury arose  partly  from  the  plaintiff" 's  neglect,  see  ante,  621,  Form  2,  and 
id.  note  {i),  and  post,  "  Ships,"  3  Chit.  PI.  6  ed.  929  to  931.  In  case 
for  negligence,  as  in  navigating  a  ship,'*&c.  a  plea  that  the  plaintiff's 
misconduct  caused  the  injury,  showing  the  particulars,  with  a  special 
traverse,  "  without  this,  that  the  damage  was  occasioned  by  the  careless- 
ness of  the  defendant,"  concluding  to  the  country,  is  in  effect  only  a 
plea  denying  defendant's  neglect,  or  a  plea  of  not  guilty,  and  does  not  put 
defendant  on  strict  proof  of  the  inducement;  and  he  may  succeed  on 
such  plea  on  disproving  his  o\vn  carelessness  ;  Cross  Keys'  Company  v. 
Rawlings,  3  Bing.  N.  C.  71.] 
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NUISANCES. 


[See  PZeas,  "  Ancient  Liglits,"  "Common,"  "Negligence,"  "Rever- 
sion," "  Ways,"  "Watercourses."  Forms  of  declarations  and  notes,  ante, 
575  to  583.  The  New  Rules,  in  prescribing  the  effect  of  "  not  guilty" 
in  Case,  state,  by  way  of  illustration,  that  "  in  an  action  on  the  case 
for  a  nuisanee  to  the  occupation  of  a  house  by  carrying  on  an  offensive 
trade,  the  plea  of  not  guilty  will  operate  as  a  denial  only,  that  the  defen- 
dant carried  on  the  alleged  trade  in  such  a  way  as  to  be  a  nuisance  to  the 
occupation  of  the  house,  and  will  not  operate  as  a  denial  of  the  plaintiff's 
occupation  of  the  house."  Not  guilty  compels  the  plaintiff  to  prove  not 
only  an  injurious  or  actionable  nuisance,  but  also  that  the  defendant  was 
the  person  who  caused  it ;  Dawson  v.  Moore,  7  C.  &  P.  25.  It  compels 
the  plaintiff  to  prove  that  he  sustained  an  injury  from  the  acts  complained 
of.  And  it  seems  that  if  the  defence  were  that  the  nuisance,  if  any,  was 
of  a  public  nature,  and  that  tjie  plaintiff  has  not  sustained  any  special  dam- 
age, enabling  him  to  sue,  (see  ante,  640,  note  (?i))  the  plea  of  not  guilty 
would  be  sufficient  to  raise  the  question.  However,  in  the  case  in  which 
the  Form  4,  ante,  580,  was  used,  the  judge  allowed  the  defendant,  upon  a 
summons  to  plead  several  matters,  to  plead  the  following  plea  in  addition 
to  not  guilty,  viz.  "  that  the  said  horse  of  the  plaintiff  did  not  sink  into 
the  said  part  of  the  said  highway,  nor  was  entangled  therein,  nor  did  the 
said  horse  fall  down  and  become,  nor  was  the  said  horse  cut,  lacerated, 
wounded,  or  in  any  way  injured,  disabled,  disfigured,  lamed,  or  lessened  in 
value,  nor  was  the  plaintiff  in  any  way  whatever  injured  or  damnified  by 
reason  of  the  defendant  putting  and  having  left  the  said  part  of  the  said 
highway  in  a  dangerous,  insecure,  tloose,  soft,  hollow,  and  improper  state 
and  condition  as  in  the  said  declaration  is  alleged ;  and  of  this  the  defen- 
dant puts  himself  upon  the  country,  &c." 

A  declaration  for  a  nuisance  contains  an  inducement  of  the  plaintiff's 
right  or  title  to,  or  easement  in,  or  possession  of,  the  property  or  thing 
affected  ;  as  that  the  plaintiff  was  entitled  to  the  enjoyment  of  the  sup- 
port of  defendant's  house  or  foundations,  &c.  or  was  entitled  to  the  en- 
joyment of  water,  &c.  or  was  possessed  of  a  house,  &c.  These  induce- 
ments or  allegations  of  right  are  preliminary  matter — not  part  of  the  in- 
jury— and  must  be  specially  traversed  in  the  words  of  the  averment,  con- 
cluding to  the  country,  if  meant  to  be  disputed ;  ante,  615.  In  Trower 
V.  Chadwick,  3  Bing.  N.  C.  339,  cited  ante,  576,  note  (d),  the  second  plea 
was,  "  that  the  vault  or  cellar  of  the  plaintiff  in  the  first  count  mention- 
ed, did  not  rest  upon,  nor  was  of  right  supported  by  parts  of  the  said  ad- 
joining vaults,  and  of  the  said  walls  in  that  count  mentioned,  in  manner 
and  form  as  the  plaintiff  hath  above  alleged  ;  and  of  this  the  defendant 
puts  himself  upon  the  country,  &c. :  3dly,  that  the  plaintiff  was  not  be- 
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fore,  and  at,  and  during  the  times  in  the  first  count  in  that  hehalf  men- 
tioned, or  at  either  of  tliosc  times,  of  right  entitled  that  their  said  vault 
or  cellar  sliould  be  su])|)orted  by  the  said  parts  of  the  said  adjoining 
vaults  and  Avails  in  that  count  mentioned,  in  manner,  &c.  ;  and  of  this, 
&c."  A  plea  denying  possession  of  a  house  would  be  "  that  the  plaintiff 
was  not  at  any  or  either  of  the  said  times  when  &c.  pos^^essed  of  the  said 
messuage,  &c.  or  any  part  thereof  in  manner,  &c.  and  of  this.  Sec."  If 
the  defendant  admit  the  nuisance  but  justify  it  on  the  ground  of  license 
or  length  of  time,  &c.,  he  must  plead  specially.  In  Elliotson  v.  Feet- 
ham,  2  Bing.  N.  C.  134;  2  Scott,  174;  1  Hodg.  259,  S.  C.  ;  which  was 
an  action  on  the  case  for  a  noisy  nuisance  near  plaintiff's  house,  which 
he  was  possessed  of  for  a  term  of  years,  a  plea  that  defendants  had  been 
possessed  of  certain  workshops  in  which  the  noise  was  made  tcji  years 
before  the  plaintiff  was  possessed  of  the  term  in  his  house,  and  that  they 
had  always  during  that  time  made  the  noise  in  question,  which  was  ne- 
cessary for  carrying  on  their  trade,  was  held  ill  on  demurrer  to  the  repli- 
cation. The  court  intimated  that  the  defendants  should  at  least  have  al- 
leged a  holding  of  twenty  years  duration.  Subject  to  that  alteration,  the 
form  of  plea  in  that  case  as  given  in  the  reports  may  be  found  useful.] 


PATENTS.(x) 


1.   That  the  Flaintiff'  is  not  the  Inventor. {y) 

And  for  a  further  plea  in  this  behalf  the  defendant  says,  that  the  plain- 
tiff f  [or  "  the  said  S.  P."]  was  not  the  true  or  first  inventor  of  the  said 
improvements  in  the  said  declaration  mentioned,  in  manner  and  form  as 
the  plaintiff  hath  above  in  that  behalf  alleged  ;  and  of  this  the  defendant 
puts  himself  upon  the  country,  &c. 


2.   That  the  Specification  does  not  sufficiently  describe  the  Inven- 
tion.(y) 

And  for  a  further  plea  in  this  behalf  the  defendant  says,  that  the  na- 
ture of  the  said  invention  in  the  said  declaration  mentioned,  and  the 
manner  in  which  the  said  invention  Avas  and  is  to  be  performed  Avere  not, 
nor  are  they  particularly  described  or  ascertained  according  to  the  true 

(x)  See  form  of  declaration  and  notes,  (i),)  it  is  unwise  to  dispute  the  validity  of 
«nte,  584.  The  plea  of  not  guilty  would  the  patent  unnecessarily.  See  form  of  no- 
traverse  the  mere  fact  of  infringement  only,  tice  of  objections,  to  be  delivered  with  the 
admitting  the  novelty  &lc.  of  the  inven-  pleas,  post,  650,  Form  7. 
tion  ;  that  'plaintifi'  was  the  inventor  ;  (j/)  See  Forms,  Derosne  r.  Fairie,  2  C. 
the  grant  of  the  patent  and  the  enrolment  M.  &  R.  476;  1  Gale,  109,  S.  C. ;  Mor- 
of  the  specification,  and  its  sufficiency,  gan  f.  Seaward,  2  M.  &  W.  545  ;  Cornish 
On  account  of  costs   (see  ante,  584,  note  r.  Keene,  3  Bing.  N.  C.  572. 
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intent  and  meaning  of  the  said  letters  patent  in  or  hy  the  said  specifica- 
tion in  the  said  declaration  in  that  behalf  mentioned,  in  manner  and  form 
as  the  plaintiff  has  in  that  behalf  above  alleged  ;  and  of  this  the  defen- 
dant puts  himself  upon  the  country,  &;c. 


3.   That  the  Invention  was  not  New.{z) 

And  for  a  further  plea  in  this  behalf  the  defendant  says,  that  the  said 
supposed  invention  in  the  declaration  mentioned  was  not  at  the  time  of 
making  and  granting  the  said  letters  patent  a  new  invention,  but,  on  the 
contrary  thereof,  had  been  wholly  and  in  part  publicly  and  generally 
practised,  used,  and  vended,  to  wit,  within  that  part  of  the  united  king- 
dom of  Great  Britain  and  Ireland,  called  England,  before  the  date  and 
grant  of  the  said  letters  patent,  to  wit,  on  [^'c.],  and  on  divers  other 
days  between  that  day  and  the  date  and  grant  of  the  said  letters  patent, 
by  reason  whereof  the  rights,  liberties,  privileges,  benefits,  monopolies, 
and  advantages  by  the  said  letters  patent  granted,  and  the  prohibitions 
therein  contained  were  at  the  time  of  the  making  and  granting  of  th& 
said  letters  patent,  and  from  thence  hitherto  have  continued  to  be,  and  at 
the  said  several  times  when  &c.  were  and  still  are  wholly  void  and  of  no 
effect,  and  the  same  are  wholly  lost  and  forfeited  to  and  by  the  plaintiffs  ; 
wherefore  the  defendant  at  the  said  several  times  when  &c.  committed 
the  said  several  supposed  grievances  in  the  said  declaration  mentioned, 
as  he  lawfully  might  for  the  cause  aforesaid  ;  and  this  the  defendant  is 
ready  to  verify,  &c. 


f  4.   That  the  Invention  is  of  no  Public  Benefit,  (a) 

And  for  a  further  plea  in  this  behalf  the  defendant  says,  that  the  said 
invention  in  the  said  declaration  mentioned,  was  not  at  the  time  of  mak- 
ing and  granting  the  said  letters  patent,  nor  has  the  same^  been  at  any 
time  from  thence  hitherto,  nor  is  the  same  of  any  pubhc  or  general  use, 
benefit,  or  advantage  whatsoever,  nor  was,  nor  is  the  same  in  truth,  or  in 
fact,  any  improvement  whatsoever,  or  in  any  way  beneficial  to  the  pubhc, 
by  reason  whereof  the  rights  \^Sfc.  proceeding  and  concluding  as  in  the  pre- 
ceding plea. 


(z)  See  forms,  &c.  Cornish  v.  Keene,  3  prior  to  the  patent,  sufficient    to  avoid  the 

Bing.  N.    C.  572;  Bowman  v.  Taylor,  2  grant,  was  much  discussed. 

Ad.  &.E.  281  ;  Morgan  v.   Seaward,  2  M.  (a)  See   Forms,  Morgan  v.  Seaward,    2 

&  W.  545.     In  the  latter  case  the  question  M.  &  M^.  545;  Cornish  v.  Keene,  3  Bing. 

what  was  a  publication   of  the  invention  N.  C.  572. 
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5.  Plea  that  the  Invention  is  2i7-ejuclicial  and  inconvenient  to  the 

Public.  (6) 

And  for  a  further  plea  in  this  behalf  the  defendant  says,  that  the  said 
supposed  invention  in  the  said  declaration  and  letters  patent,  and  instru- 
ment in  writing  mentioned,  at  the  time  of  the  said  grant  was  and  from 
thence  hitherto  hath  been  and  still  is  prejudicial  and  inconvenient  to  the 
subjects  of  our  lady  the  queen  in  this,  to  wit,  that  lamps  made  with  and 
according  to  the  said  supposed  improvement  and  invention,  or  upon  the 
principle  thereof,  were  and  are  subject  and  liable  and  calculated  to  burst 
and  explode  and  blow  up,  and  thereby  to  injure  persons  then  being  near 
the  same,  and  to  communicate  fire  to  any  combustible  articles,  or  other 
articlesand  things  capable  of  catching  fire  then  being  near  the  same,  and 
also  to  break,  injure,  and  destroy  glass  and  other  articles  and  things  be- 
ing near  such  lamps  on  the  occasion  of  their  bursting,  exploding,  and 
blowing  up  as  aforesaid;  and  this  the  defendant  is  ready  to  verify. 


6.   That  the  Infi^ingement  was  before  the  Disclaimei',  8fc.  mentioned 
in  the  Declaration,  (c) 

And  for  a  further  plea  as  to  so  many  of  the  said  supposed  grievances  in 
the  said  declaration  mentioned,  as  were   committed  before  a  certain  day, 

to  wit,    the day  of  ,  a.   d. ,  the   defendant   says,   that    the 

plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against 
him,  because  he  says  that  the  said  disclaimer  and  memorandum  of  altera- 
tion of  the  plaintiff"  in  the  said  declaration  mentioned,  were    not  entered 

or  enrolled  until  the  said day  of ,  a.  d.  aforesaid,  and  until 

after  the  committing  of  the  said  several  supposed  grievances  in  the  intro- 
ductory part  of  this  plea  mentioned  ;  and  that  the  said  invention  for  which 
the  said  letters  patent  were  originally  granted,  and  to  which,  until  the 
entry  and  enrollment  tof  the  said  disclaimer  and  memorandum  of  altera- 
tion, the  said  letters  patent  applied  and  extended,  and  which  said  inven- 
tion is  mentioned,  specified,  described  and  set  forth  in  the  said  letters  pa- 
tent and  specification,  was  not  at  the  time  of  making  and  granting  the 
said  letters  patent  a  new  invention,  but  on  the  contrary  thereof  had  been, 
as  to  a  material  part  thereof,  publicly  and  generally  practised,  used,  and 
vended,  to  wit,  within  that  part  of  the  united  kingdom  of  Great  Britain 
and  Ireland  called  England,  before  the  date  of  the  said  letters  patent,  to 
wit,  on  [4'c-])  and  on  divers  other  days  and  times  between  that  day  and 
the  date  of  the  said  letters  patent;  By  reason  whereof  the  rights  [«5-f.] 
were  at  the  time  of  making  and  granting  the  said  letters  patent  and  of 
enrolling  the    said  specification  and    at  the  said  several  times   when  &c. 

(h)  See  id.  ner,  2  M.  &  W.   471,  cited  ante,  584,  note 

(e)  See  ante,  584,  note  (t>.     The  above     (i). 
IB  the  form  of  the  plea  in   Perry  v.   Skin- 
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before  the  said day  of ,  a.  d. ,  and  from  thence  respective- 
ly until  the  entry  and  enrollment  of  the  said  disclaimer  and  memorandum 
of  alteration,  and  until  and  after  the  committing  of  the  said  supposed 
grievances  in  the  introductory  part  of  this  plea  mentioned,  continued  to 
be  wholly  void  and  of  no  effect,  wherefore  the  defendant  at  the  said  sev- 
eral times  when  &c.  in  the  said  declaration  mentioned,  before  the  said 
day  of ,  A.  D.  ,  and  whilst  the  said  privileges,  benefits,  mo- 
nopolies, advantages,  and  prohibitions,  were  so  void  and  of  no  effect  as 
aforesaid,  committed  the  said  several  supposed  grievances  in  the  intro- 
ductory part  of  this  plea  mentioned,  as  he  la\tfully  might  for  the  cause 
aforesaid;  and  this  the  defendant  is  ready  to  verify  ;  wherefore  he  prays 
judgment  if  the  plaintiffs  ought  to  have -or  maintain  their  aforesaid  action 
against  him  in  respect  of  the  said  several  supposed  grievances  in  the  in- 
troductory part  of  this  plea  mentioned,  &c. 

7.  Notice  of  Objections  to   Patent,  &fc. ;  to  be  given  with  the 

Fleas,  (d) 

In  the  .     Between  [^"c] 

The  defendant  in  this  action,  besides  denying  that  he  has  infringed  the 
letters  patent  in  the  declaration  mentioned,  means  at  the  trial  of  this  ac- 
tion to  rely  also  upon  the  following  objections,  that  is  to  say.  That  the  pat- 
entees were  not  the  inventors  of  the  improvements  for  which  the  patent  is 
said  to  be  in  force ; — That  the  specification  and  disclaimer  do  not  suffi- 
ciently describe  the  nature  of  the  invention,  and  the  manner  in  which  it 
is  to  be  performed  ; — That  the  invention  does  not  produce  the  effect  stat- 
ed in  the  specification,  nor  is  such  effect  produced  by  the  plaintiffs,  nor 
was  it  produced  by  the  original  patentee  in  the  manner  there  stated  ; — 
That  the  invention  was  not  new,  and  was  either  wholly  or  in  part  used 
and  made  public  before  obtaining  the  letters  patent ; — That  it  is  not  ben- 
eficial to  the  public  ; — That  it  does  not  essentially  differ  from  other  simi- 
lar inventions  which  were  in  public  use  fat  or  before  the  granting  of  the 
patent;  and  also  that  the  patent,  when  originally  granted,  being  void  in 
consequence  of  part  of  the  invention  first  claimed  in  the  specification, 
and  since  disclaimed,  not  being  new,  and  having  been  in  use  before  the 
patent  was  granted,  the  infringement  of  that  patent  before  the  disclaimer 
was  lawful,  and  that  the  subsequent  disclaimer  was  of  no  avail  to  render 
illegal  those  acts  which  when  committed  were  perfectly  legal.  And  the 
defendant  hereby  gives  notice  to  the  plaintiff  of  the  said  objections,  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and  provided. 
Dated  [&c.] 
To  the  above  named  plaintiff,  Yours,  <fec. 

and  to ,  his  attorney  *  , 


or  agent.  Defendant's  attorney. 

{(l)  See  5   «fc  6  W.  4,  c.  83,   s.  5,   cited     notice  in  Perry  r.  Skinner,  cited  an^e,  548, 
ante,  548,  note  (j).     Tiiis   was  the  form  of    note  (/). 
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8.  Replication,  that  the  Invention  is  New. 

And  as  to  the  plea  by  the  defendant  above  pleaded   the  plaintifls 

say,  that  the  said  invention  in  the  said  declaration  mentioned,  was  at  the 
time  of  making  and  granting  the  said  letters  patent  a  new  invention,  and 
had  not  at  any  time  before  the  date  of  the  said  letters  patent  been  wholly 
or  in  part  publicly  or  generally  practised,  used,  or  vended  in  England,  in 

manner  and  form  as  the   defendant  hath   in  the   said  plea   alleged  ; 

and  this  the  plaintiffs  pray  may  be  inquired  of  by  the  country,  &c. 


9.  Replication^  that  the  Invention  IV as  Useful,  &fc. 

And  as   to  the    plea  of  the    defendant   by  him  above  pleaded  the 

plaintiffs  say,  that  the  said  invention  in  the  said  declaration  mentioned 
was  at  the  time  of  making  and  granting  the  said  letters  patent,  and  after- 
wards and  still  is  of  public  and  general  use,  benefit,  and  advantage,  and 
the  same  was  and  is  in  truth  and  in  fact  an  improvement  and  beneficial 
to  the  public  ;  and  this  the  plaintiffs  pray  may  be  inquired  of  by  the 
country,  &c. 


PYAMENT  INTO  COURT. 


[Money  may  be  paid  into  Court,  by  leave  of  the  Court  or  a  judge,  on 
application  for  the  purpose,  in  all  actions  on  the  case,  &c.  (except  actions 
for  assault  and  battery,  false  imprisonment,  libel,  slander,  malicious  arrest 
or  prosecutions,  crim.  con.  or  seduction ;)  see  ante,  369,  note  (z)  ;  as  in 
trover  ;  Cook  r.  Nicholson,  6  C.  &  P.  712  ;  see  form  there  ;  or  by  a  land- 
lord for  dilapidations,  &c.  ;  Woods  v.  Pope,  id.  782.  The  form  of  the 
plea  in  case  will  be  as  in  assumpsit,  ante,  369.  Money  may  be  paid  into 
Court  as  to  part  of  the  grievances  ;  see  Form,  &c.  ante,  370,  and  note 
id. ;  ante,  618,  Form  2  ;  642,  Form  3.  Form  where  the  money  Avas  paid 
into  Court  before  tdeclaration,  post,  "Trespass,"  Pleas,  "  Payment." 
As  to  payment  into  Court  by  a  carrier,  see  ante,  622,  note  {k).^ 


PEWS. 


[See  V/Hifp,  587,  tit.  "  Pews."  The  plea  of  not  guilty  would  deny  only 
the  fact  of  disturbance  ;  and  in  order  to  dispute  the  plaintiff" 's  title  there 
must  be  an  express  traverse  of  the  allegation  of  such  title  in  the  intro- 
ductory part  of  the  declaration,  concluding  to  the  country.] 
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POUND  BREACH. 


[In  an  action  for  pound  breach  or  rescue  {ante,  587)  the  plea  of  not 
guilty  would  seem  only  to  deny  the  fact  of  the  rescue  or  pound  breach ; 
admitting  the  tenancy  and  distress  for  rent,  (and,  perhaps,  the  impound- 
ing,) which  should  therefore,  Avhen  disputed,  be  specially  denied.] 


RECTOR.     See  "  Waste,"  "  Tithes." 


[In  an  action  against  the  executor  of  a  deceased  rector,  &c.  for  dilapi- 
dations to  the  rectory  {ante,  588),  the  plea  of  not  guilty  would  put  in  is- 
sue only  the  dilapidations,  admitting  the  introductory  matters,  which  can 
be  disputed  only  by  a  special  plea.] 


RELEASE. 


[See  Form  in  assumpsit,  ante,  374 ;  which  will  apply  in  case,  stating 
that,  "  after  the  committing  of  the  said  several  grievances  in  the  said  de- 
claration mentioned,  and  before,"  «fec.] 


RESCUE.     See  "Pound  Breach." 


REVERSION,  (e) 


1.  Denial  of  the  Plaintiff^ s  reversionary  Interest  in  the  House,  ^c. 
stated  to  have  been  injured. 

[See  Forms  1,  2,  ante,  637.]      ' 


(e)  It  is  clear  that  not  guilty  would  not  Semhle,  defendant  might  plead  liherum  ten- 

put  in  issue  the   inducement  of  plaintiff's  ementum.     Where  the  acts  complained  of 

title,  in  reversion  to  the   property  stated  to  are  justified,  of  course  there  must  be  a  spe- 

have  been  injured,  to  the  prejudice  of  the  cial    plea    accordingly  ;    see    Griffiths   v. 

reversionary  interest  ;  see  ante,  614,  615.  Jones,  1  M.  &  W.731. 
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f2.  Flea  in  Case  for  an  Injury  to  the  Plaintiff  ^  s  reversionary  Interest 
in  Goods,  denial  of  his  Title. 

And  for  a  further  plea  in  this  behalf,  the  defendant  says,  that  the  plain- 
tiff was  not  the  owner  or  proprietor  of  the  said  goods  and  chattels  in  the 
said  declaration  mentioned,  nor  did  the  said  supposed  reversionary  pro- 
perty and  interest  therein  in  the  said  declaration  mentioned,  belong  to 
the  plaintiff  in  manner  and  form  as  the  plaintiff  hath  above  alleged  ;  and 
of  this  the  defendant  puts  himself  upon  the  country.  Sec. 


RIOT.     See  "Hundred." 


SEDUCTION.     .See  "Master  AND  Servant." 


SERVANTS,     See"  Agents,"  "  Master  and  Servant." 


SHERIFFS-C/; 


1.  Plea  in  Case  against  a  Shei^iff  for  falsely  returning  nulla  bona 
to  a  fieri  facias,  that  the  Defendant  did  not  seize  the  Goods,  &fc. 

And  the  defendants,  by their  attorney,  as  to  the  first  count  of  the 

said  declaration,  say,  that  they,  the  said  defendants,  as  sheriff  of  the 
said  county  of  Middlesex  as  aforesaid,  under  the  said  writ  in  the  said 
first  count  mentioned,  did  not  seize  or  take  in  execution  the  said  suppos- 
ed goods  and  chattels  of  the  said  F.  W.,  in  the  said  declaration  mention- 
ed, or  any  or  either  of  them,  or  any  part  thereof,  nor  [g)  did  they,  the  said 
defendants,  levy  thereout  the  moneys  indorsed  on  the  said  writ,  and  direct- 
ed to  be  levied  as  aforesaid,  or  any  part  thereof,  in  manner  and  form  as 
the  plaintiff  hath  above  alleged  ;  and  of  this  they  put  themselves  upon  the 
country,  &c. 


2.  Plea  to  a  Declaration  for  not  seizing  Goods  under  a  fieri  facias, 
that  there  ivere  not  such  Goods. 

And  for  a  further  plea  as  to  the  second  count  of  the  said   declaration, 

(/)  As  to  the  effect  of  not  gitilty  in  an  and   levy   would   be   bad,   as   raising    too 

action  against  the   sheriff  for   an  Escape,  large  an  issue  ;  Slubbs  v.  Lainson,  1  M.  &. 

S^c,  see  ante,  627  to  630,  and  notes.  W.  728. 

(g)  A  plea  that  defendants  did  not  seize 
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the  defendants  say,  that  there  was  not  at  the  time  of  the  dehvery  of  the 
said  f  writ  to  them,  the  defendants,  or  at  any  time  afterwards,  and  before 
the  said  return  thereof,  any  goods  or  chattels  of  the  said  F.  W.  within 
the  said  baihwick  of  the  defendants,  as  such  sheriff  as  aforesaid,  whereof 
the  said  defendants,  or  either  of  them,  had  notice,  or  could  or  might  or 
ought  to  have  levied  the  said  iiioneys  indorsed  on  the  said  writ,  and  direc- 
ted to  be  levied  as  aforesaid,  or  any  part  thereof,  in  manner  and  form  as 
the  plaintiff  hath  above  alleged  ;  and  of  this  the  defendants  put  them- 
selves upon  the  country,  &c. 


3.   That  the  Plaintiff  directed  the  Defendants,  not  to  execute  the 

Writ. 

And  as  to  the  first  and  second  counts  of  the  said  declaration  (7t)  the 
defendants  say,  that  though  true  it  is  that  they,  as  such  sheriff  of  Mid- 
dlesex as  aforesaid,  did  seize  and  take  in  execution  the  said  goods  and 
chattels  of  the  said  F.  W.  as  in  the  first  count  of  the  said  declaration 
mentioned  ;  and  though  true  it  is  that  after  the  delivery  of  the  said  writ 
to  the  said  sheriff,  and  before  the  return  thereof,  there  were  other  goods 
and  chattels  of  the  said  F.  W.  in  the  bailiwick  of  the  said  defendants,  as 
such  sherifi"  as  aforesaid,  whereof  the  defendants  might  have  levied  part 
of  the  said  moneys  indorsed  on  the  said  writ ;  nevertheless,  for  plea  to 
the  said  several  counts,  the  defendants  say,  that  after  the  delivery  of  the 
said  writ  to  the  said  defendants,  as  such  sheriff  as  aforesaid,  and  before 
the  said  return  thereof,  to  wit,  on  [^'^•l  the  plSintifF  directed  the  defend- 
ants under  the  said  writ  not  to  levy  the  said  moneys  on  the  said  goods 
and  chattels  in  the  said  first  count  mentioned.  And  the  plaintiff  then 
discharged  the  defendants  from  further  executing  the  said  writ  on  the 
said  goods  and  chattels  in  the  said  first  and  second  counts  mentioned  ;  and 
this  the  defendants  are  ready  to  verify. 


4.  That  the  Defendants,  as  Sheriff,  did  not  execute  the  Writ,  because 
there  was  a  bona  fide  Execution  at  the  suit  of  a  third  Person  in 
their  hands,  and  Plaintiff's  Execution  was  fraudulent,  (i) 

And  the  defendants,  for  a  further  plea  as  to  the  first  and  second  counts 
of  the  said  declaration,  say,  that  heretofore,  to  wit,  on  [^c],  one  J.  F. 
in  the  Court  of  our  lady  the  queen,  before  the  queen  herself,  by  the  con- 
sideration and  judgment  of  the  same  Court  recovered   against  the   said 

F.  W.  a  certain  debt  of  £ ,  (or  if  in   assumpsit,  see  the  Form  1,  ante, 

431),  and   also  65  shillings  costs,  which  in  and  by  the  same  Court  were 
adjudged  to  the  said  J,  F.,  and  with  his  assent,  for  his  damages  which  he 


(/i)  The  first  count  was  for  a  seizure  and         (i)  Wormall  v.  Young,  5  B.  &  C,  660  ; 
false    return,    the   second   for   not    taking     8  D.  &  R.  442,  S.  C. 
goods  seizable,  under  the  same  writ. 
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had  sustained  as  well  by  occasion  of  the  detaining  of  tlie  said  debt,  as  for 
his  tcosts  and  charges  by  him  about  his  suit  in  tJiat  behalf  expended  ; 
whereof  the  said  F.  W.  was  convicted,  as  by  the  record  and  proceedings 
thereof  still  remaining  in  the  said  Court  appear.  And  the  said  debt  and 
damages  remaining  unpaid  and  unsatisfied  after  the  delivery  of  the  said 
writ  in  the  said  declaration  mentioned  to  the  defendants,  to  wit,  on  [4'^'1» 
for  the  obtaining  satisfaction  of  the  said  judgment  tlie  said  J.  F.  sued 
and  prosecuted  out  of  the  said  Court  a  certain  writ  of  our  lady  the 
queen,  called  a  fieri  facias,  directed  to  the  sheriff  of  Middlesex,  by  which 
said  last  mentioned  writ  her  majesty  commanded  the  said  sheriff  that  of 
the  goods  and  chattels  in  his,  the  said  sheriff's,  bailiwick  of  the  said  F. 
W.,he  should  cause  to  be  levied  the  debt  and  damages  last  mentioned; 
and  that  the  said  sheriff  should  have  that  levy  before  our  said  lady  the 
queen  at  Westminster,  on  [^-c]  [or,  "forthwith,"]  to  render  to  the  said 
J.  F.  for  his  debt  and  damages  aforesaid,  which  said  last  mentioned  writ 

with   an   indorsement   and   direction  there  to  levy   £ ,  besides   [copi/ 

indorsement]  was  then  delivered  to  the  defendants,  then  being  such  sheriff 
as  aforesaid,  to  be  executed  in  due  form  of  law ;  and  the  defendants  fur- 
ther say,  that  the  said  writ  in  the  said  declaration  mentioned,  was  issued 
out  of  the  said  Court  of  [(^c.]  and  delivered  to  the  defendants  fraudu- 
lently and  for  the  purpose  and  with  the  intent  to  defraud  and  delay  the 
said  J.  F.  and  other  creditors  of  the  said  F.  W.  in  the  recovery  of  their 
just  debts,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided;  wherefore  the  defendants,  as  such  sheriff  as  aforesaid,  did  then 
levy  part  of  the  debt  and  damages  of  the  said  J.  F.  under  and  by  virtue 
of  the  said  writ  at  the  suit  of  the  said  J.  F.,  on  the  said  goods  and  chat- 
tels in  the  said  first  and  second  counts  mentioned,  with  this,  that  the  said 
goods  and  chattels  in  die  said  first  and  second  counts  mentioned  were 
not  sufficient  to  satisfy  the  moneys  indorsed  on  the  said  last  mentioned 
writ,  and  thereby  directed  to  be  levied;  and  this  the  defendants  are  ready 
to  verify.  ^ 


SHIPS. 


1.  Plea  to  Declaration  for  carelessly  running  down  Plaintiff  ^s  Ves- 
sel, that  Defendant  ivas  not  possessed  and  had  not  the  care  of  the 
Vessel  alleged  to  have  come  in  contact  ivith  Plaintiff's  Ship,  (k) 

And   for  a  further   plea  in  this   behalf,   the   defendants   say,  that   they 
were  not  nor  was  either  of  them,  at  the   time  of  the  committing  of  the 

(k)  JVot  gvilty  would   merely  deny  the  above,  where  defendant  denies  that  Ae  was 

carelessness  of  defendant,  and  that  it  occa-  owner,  &.c.  of  the  other  vessel  ;  see   ante, 

sioned  the  injury  stated.     It  would    admit  621,  n.  (A). 

that  plaintiff  was  possessed  of  his  ship  as  It  seems  that  where  the  defendant  or  the 

alleged;  and  it  has   been  usual  to  plead  as  niaster  of  his   ship  were  bound  under  the 
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supposed  tgrievances  above  laid  to  their  charge,  possessed  of  the  said 
ship  or  vessel  in  the  said  declaration  secondly  mentioned,  nor  had  they, 
nor  had  either  of  them  by  their  servant  or  servants,  or  otherwise,  the  care, 
or  direction,  or  management  of  the  same,  in  manner  and  form  as  the 
plaintiffs  hath  above  thereof  complained  against  them  ;  and  of  this  they 
the  defendants  put  themselves  upon  the  country,  &c. 


2.  Plea  to  a  Declaration  for  an  Injury  to  the  Plaintiff's  Ship,  that 
the  Injury  was  occasioned  partly  by  the  carelessness  of  Plaintiff's 

Crew.  {I) 

And  for  a  further  plea  in  this  behalf,  the  defendant  says,  that  before 
and  at  the  time  of  committing  the  said. grievances  in  the  declaration  men- 
tioned, the  said  brig  or  vessel  of  the  plaintiff  was  in  the  river  Thames, 
under  the  direction  and  management  of  certain  then  servants  of  the 
plaintiff;  and  the  defendant  further  says,  that  before  and  at  the  said  time 
Avhen,  &c.  the  said  steam  vessel  of  the  defendant  was  lawfully  proceed- 
ing in  the  said  river  Thames ;  and  the  defendant  further  says,  that  the 
plaintiff  by  his  said  servants  as  aforesaid,  so  carelessly,  negligently,  im- 
properly, and  unskilfully  steered,  guided,  managed,  and  directed  his  said 
brig  or  vessel,  that  as  much  by  and  through  such  carelessness,  negligence, 
improper  conduct,  and  unskilfulness  of  the  plaintiff  by  his  said  servants 
as  aforesaid,  in  the  steering,  guidance,  management,  and  direction  of  his 
said  brig  or  vessel,  as  by  the  carelessness,  negligence,  or  improper  con- 
duct of,  by,  or  on  the  part  of  the  defendant  by  his  servants  in  that  behalf, 
in  and  about  the  care,  steering,  guidance,  government,  direction,  and 
management  of  the  said  steam  vessel  of  the  defendant,  the  said  steam  ves- 
sel of  the  defendant  ran  foul  of  and  struck  against  the  said  brig  or  ves- 
sel of  the  plaintiff,  and  forced  and  drove  the  said  brig  or  vessel  of  the 
plaintiff  against  the  said  other  vessel  in  the  said  river  Thames,  and  occa- 
sioned the  said  supposed  damages  and  injuries  to  the  said  brig  or  vessel 
of  the  plaintiff,  in  the  declaration  mentioned ;  and  this  the  defendant  is 
ready  to  verify,  &c. 


3.  Replication  thereto. 

And  as  to  the   plea  of  the  defendant  by  him  lastly  above  pleaded,  the 

act  of  parliament  to  take,  and  had,  a  licens-  ration,   that   the    defendant  had  the  care, 

ed  ;;27o^  an  board,  at  the  time  of  the  coilis-  government,    &c.    thereof       See  Abbott, 

ion,  and  the  vessel    was   then    under    the  Ship.  5th  ed.  160;  see  further,  ante,  594, 

charge  of  the  pilot;  the  owners   and  mas-  595,  and  declarations  there, 
ter  are  not  liable  for    the  damage   done  to         {I)  See  Vennall  v.  Garner,  1  C.  &  M. 

the  other  vessel  by  the  carelessness,  &c.  21 ;  The  Ligo,  2  Hagg.  Adm.  R.  356;  an- 

of  the  pilot.     See  a/ife,  594,  note  (d).  This  te,  62] ,  Form   2,  and   id.   note  (f).     See  a 

defence    might   be    relied    upon    under   a  special  traverse  of  defendant's  neglect,  with 

"  plea  that  defendants  had  not  the  care,"  an  inducement  of  plaintiff's  carelessness, 

&c.   as  above,  because  where  the  defend-  &c.,  Cross  Keys  Co.  v.  Rawlings,  3  Bing. 

ants"  vessel  is  necessarily  in  the  charge  of  N.C.  71;  cited  ante,  646. 
a  pilot,  it  is  not  true  as  alleged  in  the  decla- 
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plaintifl'  saith,  that  the  said  steam  vessel  of  the  defendant  at  the  said  time 
when,  «&c.  wholly  by  and  through  the  carelessness,  negligence,  and  im- 
proper tconduct  of  and  by  and  on  the  part  of  the  defendant  by  his  s.'iid 
servants  in  that  behalf,  in  and  about  the  care,  steering,  guidance,  govern- 
ment, direction,  and  management  of  the  said  steam  vessel  of  the  defend- 
ant, and  not  as  much  by  and  through  the  carelessness,  negligence,  and 
improper  conduct  and  unskilfulness  of  the  plaintiff  by  his  said  servants 
in  the  steering,  guidance,  and  management  and  direction  of  the  said  brig 
or  vessel,  as  by  the  carelessness,  negligence,  and  improper  conduct  of  and 
by  and  on  the  part  of  the  defendant  by  his  servants  in  that  behalf,  in  and 
about  the  care,  steering,  guidance,  government,  direction,  and  manage- 
ment of  the  said  steam  vessel,  ran  foul  of  and  struck  against  the  said 
brig  or  vessel  of  the  plaintiff,  and  forced  and  drove  the  said  brig  or  ves- 
sel of  the  plaintiff  against  the  said  other  vessel  in  the  said  river  Thames, 
and  occasioned  the  said  damages  and  injuries  to  the  said  brig  or  vessel  of 
the  plaintiff,  as  in  the  declaration  mentioned,  and  in  manner  and  form 
as  the  plaintiff  has  in  and  by  his  said  declaration  thereof  complained 
against  the  defendant ;  and  this  the  plaintiff  prays  may  be  inquired  of  by 
the  country,  &c. 


SLANDER.     See  "  Libel." 


SURGEONS. 


[In  an  action  on  the  case  against  a  medical  man  for  neglect,  see  ante, 
597,  the  plea  of  not  guilty  would  put  the  plaintiff  upon  proof  of  the 
breach  of  duty,  but  not  of  the  retainer,  which,  if  disputed,  must  be  deni- 
ed by  a  special  plea,  see  ante,  614,  619.] 


.TENDER.(m) 


Tender  of  amends  in  an  Action   against  a  Railway  Company  for 
neglect,  ^c.  to  the  Plaintiff's  injury,  {n) 

And  the  defendants,  by their  attorney,  say,  that  the  said  acts  and 


(m)  In  general  atender  before  actioncan-  (n)  See  the  form  of  declaration  to  which 

not  be  pleaded  in  an  action  ex  rfe/ic^o.    But  the    above    was    pleaded,  rt?i^f,   579.     The 

in    many    cases,    by    statute,   a   tender    of  private  act  enabled  the  Company  to  tender 

amends   before    action    may  be   effectually  amends,  &c.     This  plea  was  settled  by  an 

made  and  pleaded.     See  plea  of  tender   of  eminent  barrister,  who  was  of  opinion  that 

amends  in    an  action   for  an  irregular  di5-  it  was  not  necessary  to  pay  the  money  into 

tress,  ante,  627,  Form  6.  Court ;  stating  that  at  least  he  could   find 

Vol.  JI.                                  26  ,                                              [t657] 
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grievances  in  the  declaration  mentioned,  and  in  respect  whereof  the  said 
taction  is  brought,  were  and  each  of  them  was  committed  in  the  execu- 
tion of  a  certain  act   of  parUament  passed  in  the  year  of  the   reign 

of  his  late  majesty  King  William  the  Pourth,  intituled  "  An  Act  for  mak- 
ing a  Railway  from to ,"  being  the  railway  in  the   declaration 

mentioned,  and  that  after  the  committing  of  the  said  grievances,  and  be- 
fore the  commencement  of  this  suit,  that  is  to  say,  on  [i^c.]  they  the  de- 
fendants tendered  and  offered  to  pay  to  the  plaintiff  a  large  sum  of  mo- 
ney, to  wit,  the  sum  of  £ ,  as  and  for  amends  for  the  said  grievances 

so  committed,  which  said  sum  of  £ so  tendered  and  offered  as  afore- 
said, was  and  is  sufficient  amends  for  the  said  grievances,  and  which  said 

sum  of  £ so  tendered,  the  plaintiff  then  wholly  refused  to  accept  and 

receive  ;  and  this  the  defendants  are  ready  to  verify,  &:.c. 


TOLLS.     See  "  Market." 


TROVER— PLEAS  IN;  see  post. 


TURBARY.      See  "Common." 


WAGGON  OFFICE  KEEPER. 


[In  an  action  against  a  waggon  office  keeper  for  not  forwarding  or  los- 
ing goods,  see  ante,  599,  not  guilty  would  deny  the  neglect  or  breach  of 
duty,  but  not  the  receipt  of  the  goods,  for  the  purpose  stated  in  the  dec- 
laration.    See  Forms  of  Pleas,  ante,  622,  and  note  (k).] 


WARRANTIES.     .See  "  Fraud,"  ante,  528,  530,  Forms  1,  3. 


WASTE.     See  "  Landlord  and  Tenant,"  "  Reversion." 

no  authority  on  the  subject  later  than  Ba-  sidered  good  without  any  payment  into 
con's  Abridgment,  Tender,  P.  6,  where  Court.  The  plaintiff  signed  judgment,  ba- 
the plea  was  without  it,  and  it  was  said  cause  the  money  was  not  paid  into  Court, 
that  if  the  plaintiff  chose  to  stop  and  pay  in  the  above  case  against  the  Railway 
all  the  costs  after  the  tender,  he  might  by  Company,  but  the  Judge  (on  summons) 
rule  of  Court  compel  the  defendant  to  pay  after  hearing  counsel,  set  aside  tlie  judg- 
him  the  amount  tendered,  but  the  plea  of  ment.  February,  1837,  MS. 
the  tender  of  amends  by  a  justice  was  con-  ''^/ 

[t658j 
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WATERCOURSES,  (o) 


1.  Denial  of  Plaintiff  ^s  Right  to  the  Use  of  the  Water,  (p) 

And  for  a  further  plea  in  this  behalf,  the  defendant  saith  that  tlie  plain- 
tiff fought  not  at  any  or  either  of  the  said  times,  when,  &c.,  hi/  reason  of 
his  possession  of  his  said  mill,  land  and  premises,  (q)  to  have  had  or  enjoy- 
ed, nor  ought  he  still  to  have  or  enjoy  the  benefit  or  advantage  of  the  wa- 
ter of  the  said  stream  or  watercourse  so  diverted  and  obstructed  [using  the 
words  in  the  declaration,']  as  aforesaid,  nor  ought  the  water  of  the  said 
stream  or  watercourse  so  diverted  and  obstructed  as  in  the  said  declara- 
tion mentioned,  of  right  to  have  run  or  flowed,  nor  ought  the  same  to  run 
or  flow  to  the  said  mill,  land  and  premises  of  the  plaintift'  in  manner  and 
form  as  the  plaintiff'  hath  above  alleged :  and  of  this  the  defendant  puts 
himself  upon  the  country,  &c. 


2.  Another  Form,  denying  the  Plaintiff's  Title. 

And  for  a  further  plea  in  this  behalf,  the  defendant  says  that  the  plain- 
tiff" ought  not  before  or  at  either  of  the  said  times,  when,  &c.,  in  the  dec- 
laration mentioned,  of  right  to  have  had  or  enjoyed,  nor  ought  he  of  right 
still  to  have  or  enjoy  the  benefit  and  advantage  of  the  water  of  the  said 
stream  or  watercourse,  nor  ought  the  water  of  the  said  stream  or  water- 
course or  any  part  thereof  of  right  to  have  run  and  flowed,  nor  had  the 
same  of  right  to  have  run  and  flowed,  nor  ought  the  same  still  of  right  to 


(o)  As  to  the  form  of  declaration  and 
law  on  this  subject,  see  an^c,  601  to  611, 
and  notes.  In  an  action  on  the  case  for 
diverting  or  disturbing  a  watercourse,  to 
the  benefit  whereof  the  plaintiff  is  enti- 
tled, the  plea  of  7iot  guilty  puis  in  issue 
the  mere  fact  of  diversion  or  disturbance 
by  the  defendant.  It  admits  the  plaintiff' 's 
possession  of  his  premises,  and  his  title  or 
right  to  the  enjoyment  of  the  water,  as 
laid  in  the  declaration ;  Frankum  v.  Earl 
of  Falmouth,  2  Ad.  &  E.  452  ;  4  N.  &  M. 
330  ;  1  H.  &  W.  1 ;  6  C.  &  P.  529,  S.  C.  ; 
cited  and  observed  upon,  awfe,  615,  616 ; 
Tidd,  N.  P.  366  ;  5  N.  &  M.  268,  (a).  See 
Form  1,  stipra,  658,  where  the  defendant 
justifies  the  obstruction  on  the  ground  that 
he  has  a  right  by  prescription  or  grant  to 
use  the  water  in  a  particular  manner,  (see 
Wright  V.  Williams,  1  M.  «&  W.  77  ;  1  Tyr. 
&  G.  375,  S.  C,  and  form  there) ;  or  that 
the  plaintiff  had  wrongfully  penned  back 
the  water,  &c. ;  Frankum  v.  Earl  of  Fal- 
mouth, 6  C.  «&  P.  529  ;  the  plea  should  be 
special.    Justification  by  commissioners  of 


a  level,  post  Form  4  ;  License,  &c.,  Lig- 
gins  V.  Inge,  7  Bing.  682  ;  5  M.  &  P.  712. 
Sec  Forms  in  Trespass,  tit.  "  Watercours- 
es." 

(;;)  See  Forms  Frankum  v.  Earl  of  Fal- 
mouth, supra;  Thomas  r.  Thomas,  2  C. 
M.  &  R.  36,  37;  1  Gale,  62.  We  have 
seen  that  in  case  for  diverting  a  water- 
course, a  general  form  of  alleging  in  the 
declaration  the  piaintilf 's  right  to  the  ben- 
efit of  the  water,  was  held  sufficient  before 
the  Prescription  Act,  2  &.  3  W.  4,  c.  71, 
and  is  expressly  sanctioned  by  that  statute  ; 
sec  ante,  601,  Form  1,498,  note  (6).  And 
it  is  provided  that  "  if  the  general  allega- 
tion be  denied,  all  and  every  the  matters 
in  this  act  mentioned  and  provided  which 
shall  be  applicable  to  the  case,  shall  be 
admissible  in  evidence  to  rebut  or  sustain 
such  allegation."     Sect.  5. 

(q)  This  must  depend  on  the  words 
of  the  declaration.  As  to  the  allegation, 
"  by  reason,"  «fcc.  ;  see  ante,  502,  note 
(}«).  If  omitted  in  the  declaration,  omit 
it  in  the  traverse. 
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run  and  flow  therefrom  through  the  said  supposed  dent  or  crevice  in  the 
embankment  of  the  said  stream  into  the  said  ditch,  and  from  thence  un- 
to and  into  the  said  close  of  meadow  land,  for  the  irrigating  and  watering 
the  said  close,  and  the  benefit  and  improvement  of  the  soil  thereof  in 
manner  and  form  as  the  plaintiff  hath  in  the  said  declaration  above  alleg- 
ed;  and  of  this  the  defendant  puts  himself  upon  the  country,  &.c. 

3.  Plea.,  to  Declaration  (ante,  607,)  against  Sewer  Commissimiers 
for  Obstructing  a  Drain,  denial  of  Plaintiff's  Right  to  Drain- 
age. 

And  for  a  further  plea  the  defendant,  as  such  clerk  as  aforesaid,  says 
that  the  plaintiff  was  not  of  right  entitled  that  the  waters,  from  time  to 
time  collecting  tand  being  in  and  upon  the  said  lands  of  the  plaintiff, 
should  run  and  be  drained,  discharged  and  carried  off  and  away  from  the 
same  lands  unto  and  into  and  through  the  said  Shire  drain,  and  from 
thence  through  other  drains  and  places  and  into  the  sea,  in  manner  and 
form  as  the  plaintiff  hath  above  in  his  declaration  in  that  behalf  alleged  ; 
and  of  this  also  the  defendant,  as  such  clerk  as  aforesaid,  puts  himself 
upon  the  country,  &c. 


4.  That  the  Obstruction  was  necessary  to  enable  the  Commissioners 
to  make  a  Weir  and  Bridge  according  to  certain  Acts  of  Parlia- 
ment ;  {see  Declaration,  ante,  607,  Form  4.) 

And  for  a  further  plea  the  defendant,  as  such  clerk  as  aforesaid,  says 
that  heretofore  and  after  the  making  and  passing  of  the  said  acts  of  par- 
liament in  the  declaration  first  and  secondly  mentioned,  in  order  to  enable 
the  said  North  Level  Commissioners  to  place  and  fix,  and  to  cause  to  be 
placed  and  fixed  at  and  across  the  Shire  Drain,  at  the  place  of  its  inter- 
section by  and  with  the  said  drain  mentioned'in  the  said  act  of  parliament 
in  the  declaration  first  mentioned,  and  called  the  North  Level  Main 
Drain,  a  weir  or  overfall,  with  proper  and  sufficient  buttresses,  fences  and 
foundations  for  the  purposes  of  preventing  any  water  from  passing  out  of 
the  said  Shire  Drain  into  the  said  Main  Drain,  at  a  lower  level  or  fall  at 
such  weir  or  overfall  than  twelve  inches  below  the  cell  of  the  said  sluice 
in  the  said  act  mentioned,  called  Hill's  Sluice,  situate  in  the  said  Shire 
Drain,  and  of  preventing  any  soil  whatsoever  from  passing  out  of  the  said 
Shire  Drain  into  the  said  Main  Drain,  so  that  such  weir  or  overfall  should 
be  placed,  fixed,  kept  and  maintained  at  a  level  of  at  least  twelve  inches 
below  the  cill  of  the  said  last-mentioned  sluice,  and  to  erect  and  com- 
plete, for  the  use  and  convenience  of  all  her  majesty's  liege  subjects, 
across  the  said  drain  called  the  Shire  Drain  on  the  northern  side  of  the 
said  North  Level  Main  Drain,  to  connect  together  the  northern  bank  of 
the  said  North  Level  Main  at  the  place  where  such  bank  was  in- 
[f660J 
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tersected  by  the  said  Shire  Drain,  a  good  and  substantial  ])ublic  carriage 
bridge  with  projjer  and  sufficient  parapets  or  rail-fences  thereon,  and  a 
proper  and  convenient  carriage,  shipway  or  slope  and  ajtproach  thereto 
from  the  highway,  which  at  the  time  of  tlie  passing  of  llie  act  in  the  dec- 
laration secondly  mentioned,  was  lying  on  the  southern  side  of  the  said 
Shire  Drain,  leading  from  Tid  Gote  in  the  said  act  mentioned  towards 
the  said  Kinderley's  Cut,  it  was  necessary  for  the  said  commissioners  to 
^top  and  choke  up  and  obstruct  the  said  Shire  Drain,  and  to  keep  and 
continue  the  same  so  stopped  and  choked  up  and  obstructed  for  a  short 
space  of  time,  in  order  to  pen  back  divers  large  quantities  of  the  water 
from  time  to  time,  during  such  space  of  time,  being  in  the  said  Shire 
Drain;  wherefore  the  said  North  Level  Commissioners,  in  order  .to  ena- 
ble themselves  to  place  and  fix,  and  to  cause  to  be  placed  and  fixed  such 
weir  or  overfall  as  aforesaid,  and  to  erect  and  to  complete  such  bridge, 
did,  after  the  passing  of  the  said  acts  tof  parliament  in  the  declaration 
firstly  and  secondlj^  mentioned,  to  wit,  on  the  said  day  in  the  declaration 
first  mentioned,  stop,  choke  up  and  obstruct  the  said  Shire  Drain,  and 
did  keep  and  continue  the  same  so  stopped  and  choked  up  and  obstruct- 
ed for  a  short  space  of  time,  to  wit,  from    the  day  last  aforesaid  until  and 

upon  a  certain    other  day,  to    wit,   the  day  of  a.   d.  ,  the 

same  being  a  short  and  reasonable  space  of  time  for  the  purpose  afore- 
said, which  are  the  supposed  grievances  in  the  declaration  mentioned  ; 
and  this  the  defendant,  as  such  clerk  as  aforesaid,  is  ready  to  verify. 


WAYS.  (r). 


Plea,  denying  Plaintiff's  Right  of  Way. 

And  for  a  further  plea  in  this  behalf,  the  defendant  says  that  the  plain- 
tiff' ought  not  at  either  of  the  said  times  when,  «fec.,  bi/  i'eason  of  his  2^03- 
session  (s)  of  the  said   messuage  with   the  appurtenants,    to  have   had  nor 


(r)  See  forms  of  declarations  and  law 
as  to  Ways,  (mte,  611  to  613,  and  notes. 
By  the  Nevif  Rules,  in  an  action  on  the 
case  for  obstructing  a  right  of  zcay,  the 
plea  of  not  guilty  "  will  operate  as  a  de- 
nial of  the  obstruction  only,  and  not  of  the 
plaintiff's  right  of  way."  And  we  have 
seen  that  under  a  traverse  of  the  general 
allegation  of  right  in  the  declaration,  the 
defendant  may  show  any  thing  which,  un- 
der the  Prescription  Act,  rebuts  the  claim  ; 
see  ante,  498,  note  {h).  The  observations 
upon  the  pleas  in  case  for  obstructing  a 
loaterconrsc  {ante,  658,  659,  notes,)  are  in 
general  equally  applicable  in  an  action  for 
obstructing  a  way  ;  see  Rose.  Ev.  4th  ed. 
348.  As  to  justifying  specially,  see  ante, 
659,  note  (o).     In  Wilkins  v.  Hungerford 


Market  Company,  2  Bing.  N.  C.  283;  1 
Hodg.  281,  S.  C,  which  was  an  action  for 
obstructing  a  public  ihorougiifare,  to  the 
injury  of  plaintiff's  business,  the  pleas 
were,  1st,  Not  guilty;  2dly,  That  defend- 
ants did  not  keep  and  continue  the  thor- 
oughfare in  the  declaration  mentioned, 
leading  from,  &c.,  shut  and  closed  up,  nor 
did  they  obstruct  the  said  thoroughfare 
and  thereby  or  by  any  or  either  of  the 
means  aforesaid,  hinder  or  prevent  the 
plaintiff  from  carrying  on  his  said  trade  or 
business,  modo,  &c.,  concluding  to  the 
country.  Seville,  not  guilty  puts  in  issue 
the  special  damage  charged  in  the  declara- 
tion ;  see  ante,  617,  640,  note. 

(5)  Omit  the   words  in    italics  if  not  in 
the  declaration. 
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ought  he  still  of  right  to  have  the  said  supposed  way  from  the  said  mes- 
suage, unto,  into  and  through  and  over  the  said  close,  and  from  and  out 
of  the  same  unto  and  into  the  said  common  liighivay,  and  so  back  again 
from  the  said  highway,  unto  and  into,  through,  over  and  along  the  said 
close,  and  from  and  out  of  the  same,  unto  and  into  the  said  messuage  of 
the  plaintiff,  [describing  the  way  as  in  declaration,]  for  himself  and  his  ser- 
vants on  foot  or  with  horses,  cattle  and  carriages,  or  either  of  them  [this 
depends  on  the  form  of  the  declaration,  (if)]  to  go,  return,  pass  and  repass 
every  year,  at  all  times  of  the  year,  at  his  and  their  free  will  and  pleas- 
vire  in  manner  and  form  as  the  plaintiff  hath  above  alleged  ;  and  of  this 
the  defendant  puts  himself  upon  the  country,  &c. 


WINDOWS.     See  "Ancient  Lights. 


tWITNESSES. 


[Declaration  against  a  witness  for  not  obeying  a  subpoena  ;  ante,  613. 
See  form  of  plea  in  such  action,  Betteley  v.  M'Leod,  3  Bing.  N.  C.  405  ; 
4  Scott,  131.  Not  guilty  would  put  in  issue  only  the  default  or  breach  of 
duty,  and  not  the  inducement  of  the  preliminary  proceedings  not  con- 
stituting part  of  the  injury.] 


{t)   See  ante,  611,  note  (/<). 
[t662] 
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TROVER—DECLAllATIONS  IN.  (a) 

1.   Common  Declaration  in  Trover,  (h) 
For  that  whereas    the   plaiiitift'  heretofore,  to   wit,  on  [c^-r.  an}j  day  hc- 


(ffl)  Trover  (from  trouver,)  which  is  a 
special  action  on  the  case,  per  ParUe,  J. 
Smith  V.  Goodwin,  4  B.  &  Ad.  420,  was 
originally  a  form  of  action  designed  as  a 
remedy  for  the  loser  against  the  finder  of 
goods,  who  refused  to  restore  them  on  de- 
mand, and  converted  them  to  his  own  use. 
The  allegations  of  loss  and  finding  are 
still  retained  in  the  declaration,  but  are 
usually  fictitious,  and  the  defendant  is  not 
now  allowed  to  traverse  them.  If  he 
has  been  guilty  of  a  conversion  it  is  imma- 
terial liow  he  became  possessed  of  the 
goods,  whether  rightfully  or  wrongfully, 
in  the  first  instance.  In  this  action  the 
plaintiff"  does  not,  as  in  detinue,  {ante,  492,) 
claim  the  restoration  of  the  goods  them- 
selves, but  only  damages  for  a  conversion  : 
and  it  has  become  the  usual  mode  of  try- 
ing a  disputed  question  of  title  to  goods  ; 
see  3  Bla.  C.  152;  Steph.  3d  ed.  18,  19  ;  1 
Chit.  PI.  5th  ed.  167;  6th  ed.  146;  Bac. 
Ab.  Trover;  2  Stark.  Ev.  2d  ed.  "Tro- 
ver," 832;  Harr.  Ind.  "  Trover."  This 
action  lies  in  the  case  of  a  conversion  of 
any  kind  of  goods  or  chattels,  or  person- 
alty ;  as  deeds  or  agreements  ;  bills  of  ex- 
change ;  trees  or  earth  when  severed  ;  or 
cattle;  or  the  undivided  part  of  a  chattel; 
but  it  does  not  lie  for  the  conversion  of  a 
record,  (which  is  not  private  property,)  or 
for  fixtures,  eo  nomine,  not  severed  from 
the  freehold  ;  id.  ;  1  Chit.  PI.  6th  ed.  146 
to  148;  Minshall  v.  Lloyd,  2  M.  &  VV. 
450;  Amos,  Fix.  242. 

In  order  to  maintain  trover  the  plaintiff 
must  prove,  if  contested  by  the  defend- 
ant's pleas, — 1st,  His  property  in  the 
goods;  2dly,  A  conversion  by  the  defend- 
ant. 

1.  Property  in  a  chattel  is  either  abso- 
lute or  special.  Either  the  absolute  owner 
or  the  special  owner,  (that  is  a  bailee,  car- 
rier, factor,  &c.)  may  sue  in  trover;  with 
this  distinction  that  the  former  must  sue 
specially  in  case  for  an  injury  to  his  rever- 
sion, (see  Form,  3,  mitc,  590,)  if  the  con- 
version occur  whilst  a  third  person  iias  an 


outstanding  special  title  or  interest.  In 
such  case  the  absolute  or  general  owner 
may  sue  as  reversioner  for  the  tort,  if  it 
affect  his  reversionary  property,  and  shall 
recover  damages  to  the  extent  of  Ibis  loss  ; 
and  the  special  owner  may  also  sue  sepa- 
rately for  the  damage  he  sustains.  It  is 
essential  in  trover  that  the  plaintiff  should 
have  the  possessory  title,  that  is,  the  right 
to  the  immediate  possession  of  the  goods. 
But  the  general  owner,  and  (it  seems)  the 
special  owner,  suing  in  trover,  need  not 
show  he  was  in  actiial  possession  at  the 
time  of  the  conversion  ;  the  right  to  pos- 
session is  sufficient ;  2  Saund.  47,  notes  ;  1 
Chit.  PI.  6th  ed.  148  to  153  ;  2  Stark.  Ev. 
832.  And  the  gratuitous  bailor  of  goods 
may  sue  a  wrongdoer,  who  takes  them 
from  the  bailee;  Nicolls  r.  Bastard,  2  C. 
M.  &  R.  659  ;  1  Tyr.  &,  G.  156 ;  1  Gale, 
295.  This  action  also  lies  against  a  mere 
wrongdoer  (not  deriving  any  power  or 
authority  from  the  real  owner)  at  the  suit 
of  a  person  who  had  only  the  actual  pos- 
session of  the  goods  at  the  time  of  the 
wrongful  taking  or  conversion  ;  as  the 
finder  or  gratuitous  bailee,  or  borrower, of 
goods  ;  id. 

2.  The  conversion  is  the  gist  of  this  ac- 
tion ;  the  manner  in  which  the  defendant 
acquired  the  possession  is  inducement  and 
immaterial.  A  conversion  does  not  mean 
a  destruction  of  the  goods,  nor  does  it 
necessarily  import  an  acquisition  of  prop- 
erty in  the  defendant,  or  a  total  or  absolute 
deprivation  or  loss  of  the  goods  to  the 
plainlitt'.  A  conversion  seems  to  consist 
in  any  tortious  act  by  which  the  defeidant 
deprives  the  plaintiff  of  his  goods,  ei.her 
wholly  or  but  for  a  time;  2  Stark.  £v. 
839;  2  Saund.  46,  47,  n.  A  conversion 
may  be  either  1st,  by  wrongfully  taking 
goods  ;  2dly,  by  some  other  illegal  assump- 
tion of  oionership,  or  by  illegally  using  or 
viissusing  goods  ;  or  3dly,  by  a  wrongful 
detention;  see  1  Chit.  PI.  5th  ed.  176;  6th 
ed.  153,  where  these  grounds  of  conver- 
sion are   discussed;  2  Saund.  47,  notes;  2 
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fore  ivriti'\  twas  lawfully  possessed  as  of  his  own  property  (c)  of  certain 
goods  and  chattels,  [or  "  deeds  and  writings,"   or    "  bills  of  exchange," 

as  the  case  may  6c]  to  wit,  (c/)  of  great  value,  to  wit,  of  the  value  of 

£ ;  and  being  so  possessed  thereof,  he,  the   plaintiff,   afterwards,  to 

wit,  on  the  day  and  year  aforesaid,  casually  lost  the  said  goods  and  chat- 
tels out  of  his  possession,  and  the  same  then  came  to  the  possession  of 
defendant  by  finding  :  Yet  the  defendant  well  knowing  the  said  goods 
and  chattels  to  be  the  property  of  the  plaintiff",  but  contriving  and  intend- 
ing to  injure  the  plaintiff  in  this  behalf,  hath  not  as  yet  delivered  the  said 
goods  and  chattels,  or  either  of  them,  or  any  part  thereof,  to  the  plaintiff*, 
although  often  requested  so  to  do ;  and  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  converted  and  disposed  of  the  said  goods  and  chattels 

to  his,  the  defendant's,  own  use;  To  the  plaintift''s  damage  (e)  of  ^ , 

and  therefore  he  brings  his  suit,  &c. 


Star.  Ev.  2  ed.  830.  What  act  will  amount 
to  a  conversion  when  proved  is  a  question 
of  laiD  ;  id.  "The  ordinary  presumptive 
proof  of  a  conversion  consists  in  evidence 
of  a  demand  of  the  goods  by  the  plaintiff, 
and  a  refusal  to  deliver  them  by  the  de- 
fendant, who  has  possession  of  them.  A 
conversion  is,  it  seems,  a  presumption, 
which,  in  point  of  law,  a  jury  ought  to 
make  from  such  evidence,  unexplained  by 
circumstances,  but  it  is  a  presumption  in 
law  and  fact,  and  if  the  jury  pimply  find 
the  fact  of  a  demand  and  refusal,  the 
Court  cannot  infer  a  conversion.  Tiiis 
proof  is  always  necessary  where  the  goods 
came  laiofully  into  the  defendant's  posses- 
sion ;  as  by  finding,  or  upon  a  bailment,  or 
delivery  by  the  owner;  but  it  is  unneces- 
sary where  a  tortious  taking  of  the  goods 
can  be  proved.  Previous  to  the  proof  of 
a  demand  and  refusal,  evidence  of  the 
possession  by  the  defendant  is  essential  ; 
and  proof  of  a  possession  i)y  a  servant  of 
the  defendant  is  insufficient,  unless  it  be 
proved  that  lie  was  his  agent  for  the  pur- 
pose, or  that  tiie  agent  was  employed,  and 
the  goods  delivered  in  the  course  of  trade. 
Thus  a  delivery  to  the  servant  of  a  pawn- 
broker in  the  shop  is  evidence  of  a  de- 
livery to  a  pawnbroker;"  2  Stark.  Ev.  2d 
ed.  842,  tit.  "  Trover."  The  demand  and 
refusal  must  be  absolute  and  unqualified; 
Philpot  V.  KoUey,  4  N.  «fc  M.  611  ;  3  Ad. 
«&  E.  106 ;  1  Har.  &  W.  134,  S.  C.  Re- 
fusal on  account  of  the  goods  having  been 
attached  in  the  defendant's  hands  by  a 
foreign  attachment ;  Verrell  v.  Robinson, 
2  C.  M.  &  R.  495  ;  1  Gale,  244,  S.  C. 

The  plaintiff  is  entitled  to  full  costs  al- 
though the  damages  be  under  405.,  unless 
the  judge  certify  to  take  away  costs. 

(b)  See  Forms,  2  Chit.  PI.  5th  ed  835; 
6th  ed.  5i)5  ;  Steph.  PI.  3d  ed.  40.  Trover 
by  husband  and  wife;  Ayling  v.  Whicher, 
1  N.  &  P.  416. 

(c)  In  general  the  words,  "  goods  of  the 
plaintiff"  are  a  sufficient  allegation  of  title 


to  personalty,  Steph.  3d  ed.  317;  but  in 
trover  the  above  form  is  usual,  and  (it 
seems)  necessary  ;  and  it  is  said  to  have  ' 
been  decided  that  the  omission  of  the 
words  "  as  of  his  proper  goods,"  or  "  of 
his  own  property,"  though  cured  by  ver- 
dict, is  fatal  after  a  judgment  by  default; 
Swallow  r.  Aynclift",  2  Selw.  N.  P.  1349, 
n.  tit.  "Trover,  III.";  1  Chit.  PI.  6th  ed. 
161,  note  (;•).  Plea  traversing  this  allega- 
tion, jjost,  Pleas  in  Trover. 

{(l)  See  the  various  descriptions  of  deeds, 
bills,  bank  notes,  moneys,  &c.  in  the  pre- 
cedents above  referred  to.  A  general  des- 
cription of  a  deed  or  bill  is  sufficient ;  and 
the  date  need  not  be  mentioned  ;  Cro. 
Car.  262;  Bac.  Ab.  Detinue,  B.  Trover 
for  a  bill  indorsed  to  the  plaintiff,  and 
evidence  in  support  of  the  allegation,  see 
1  Hodg.  102.  In  an  action  for  an  injury 
to,  or  for  the  conversion  of,  goods,  their 
quantity  or  number,  quality  and  value, 
should  be  stated,  as  "  twenty  tables, 
twenty  chairs,"  &c.  but  a  more  particular 
description  of  the  nature  or  quality  of  the 
goods  need  not  be  given  ;  1  Saund.  333, 
n  7;  2  id.  74,  n.  1 ;  ]  Chit.  PI.  5th  ed. 
377;  Steph.  2d  ed.  347;  3d  ed.  296,  297. 
A  declaration  in  trover  for  "  divers  goods 
and  chattels,"  would  be  substantially  bad  ; 
id.;  Pope  v.  Tillman,  7  Taunt.  642;  I 
31oor,  386,  S.  C.  And  it  seems  that  a 
declaration  for  ten  "  articles  of  household 
furniture,"  or  ten  "  articles  of  wearing 
apparel,"  is  also  bad  on  general  demurrer  ; 
Holmes  v.  Hodgson, 8  JMoor,  379.  Trover 
for  "  a  ship  with  the  apparel  and  appurte- 
nances;" the  plaintiff  having  failed  as  to 
the  ship,  was  not  allowed  to  set  up  a  dis- 
tinct title  to  a  new  boat  and  cordage; 
Shannon  v.  Owen,  1  M.  &  R.  392.  Tro- 
v.er  for  "  twenty  acres  of  barley,''  held 
good,  as  only  designating  the  quantity  of 
corn  ;  Joyce  v.  Hayman,  1  Alcock  »&  Na- 
pier, 22,  (Irish.) 

(e)  The  damages  should  be  the  value  of 
the   goods  at  the  time  of  the  conversion  ; 


TROVER— DECLARATIONS  IN.  tOG5 

f -2.  Declaration  in  Trover  by  the  Assignees  of  a  Bankrupt  for 
a  Conversion  before  the  bankruptcy.  (/) 

Commencement  as  ante,  11,  Form  7.]  For  tlmt  wliereas  the  said  E.  F. 
before  he  became  a  bankrupt,  to  wit,  on  [^'^-l  was  lawfully  possessed 
as  of  his  own  property,  of  [Sfc.  see  supra,  664,  Form  1,]  of  great  value, 
to  wit,  of  the  value  of  £ ,  and  being  so  possessed  the  said  E.  F.  af- 
terwards and  before  he  became  a  bankrupt,  to  wit,  on  the  day  and  year 
aforesaid  casually  lost  the  said  goods  and  chattels  out  of  his  possession, 
and  the  same  then  came  to  the  possession  of  the  defendant  by  finding ; 
Yet  the  defendant  well  knowing  the  said  goods  and  chattels  to  be  the 
property  of  the  said  E.  F.  before  he  became  a  bankrupt,  and  of  the 
plaintiffs  as  assignees  as  aforesaid  after  the  said  bankruptcy,  but  con- 
triving and  intending  to  injure  the  «aid  E.  F.  before  he  became  a  bank- 
rupt, and  the  plaintiffs  as  assignees  as  aforesaid  since  the  said  bank- 
ruptcy in  this  behalf,  hath  not,  although  often  requested  so  to  do,  as  yet 
delivered  to  either  of  them  the  said  goods  and  chattels,  or  either  of 
them  or  any  part  thereof,  but  hath  hitherto  wholly  neglected  and  refused 
so  to  do,  and  the  defendant  afterwards  and  before  the  said  bankruptcy, 
to  wit,  on  [^c.]  converted  and  disposed  thereof  to  his  own  use  ;  To  the 
damage  of  the  plaintiffs  as  assignees  as  aforesaid,  of  £ ;  and  there- 
fore they  bring  their  suit,  ^c. 


3.  By  Assignees  of  a  Bankrupt  for  a  Conversion  after  the  Bank- 
ruptcy. 

For  that  whereas  the  plaintiffs  as  assignees  as  aforesaid,  after  the  said 
E.  F.  became  a  banki'upt,  to  wit,  on  [Sec.]  were  lawfully  possessed  of 
certain    goods  and  chattels,   to  wit,  [^'c.]  of  great  value,  to  wit,  of  the 

value  of  £ \_or  if  this  be  used  as  a  second   count  state,   "  of  the  like 

number,  quantity,  quality,  description,  and  value  as  the  said  goods  and 
chattels  in  the  said  first  count  mentioned,"]  as  of  the  property  of  the  plain- 
tiffs as  assignees  as  aforesaid,  and  being  so  possessed  tliereof  the  plaintiffs 
afterwards,  to  wit,  on  [(Sfc]  last  aforesaid,  casually  lost  the  said  ["last 
mentioned,"]  goods    and  chattels   out  of  their  possession,  and  the  same 

Mercer  v.   Jones,  3  Camp.  477;    Davis  t?.  against  sheriff;  Whitehouse  u.  Atkinson, 

Oswell,  7  C.  «fe  P.  804  ;  or  it  seems  at  any  3  C.  &  P.  344. 

subsequent  time,  at  the  discretion  of  the  (/)  2  Chit.  PI  5th  ed.  837;  6th  ed.  597. 
jury;  Greening  v.  Wilkinson,  1  C.  &.  P.  This  form  is  proper  where  there  was  a 
625.  Tlie  defendant  cannot  on  not  guilty  clear  conversion  before  the  act  of  bank- 
prove  title  in  another,  to  mitigate  damages  ;  ruptcy  for  which  the  bankrupt  might  have 
Finch  V.  Blount,  7  C.  &  P.  478.  If  the  maintained  trover.  In  most  instances  the 
plaintiff  claim  special  damages,  that  is,  next  form  is  appropriate  where  there  is 
damages  not  necessarily  consequent  on  the  any  doubt  whether  the  conversion  was  not 
conversion,  he  should  charge  them  in  his  after  the  bankruptcy;  and  the  next  form 
declaration  ;  Moon  v.  Raphael,  2  Bing.  N.  as  a  second  count.  By  the  assignees  of  an 
C.  310  ;  Davis  v.  Oswell,  7  C  &  P.  804.  insolvent  debtor,  2  Chit.  PI.  5th  ed.  838; 
Damages  in  trover  by  assignee  of  bankrupt  6th  ed.  698. 
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afterwards,  to  wit,  on  [^c]  last  aforesaid,  came  to  the  possession  of 
the  defendant  by  finding ;  Yet  the  defendant  well  knowing  the  said 
["last  mentioned"]  goods  and  chattels  to  be  the  property  of  the  plain- 
tiffs as  such  assignees,  but  contriving  and  intending  to  injure  the  plain- 
tiffs as  such  assignees,  hath  not,  although  often  requested  so  to  do,  de- 
livered the  said  ["last  mentioned"]  goods  and  chattels,  or  either  of  them, 
or  any  part  thereof,  to  the  plaintiffs,  but  hath  hitherto  wholly  neglected 
tand  refused  so  to  do,  and  afterwards,  to  wit,  on  [4*^-]  1^=**  aforesaid, 
converted    and  disposed  thereof  to  his  own   use  ;  To  the  damage  of  the 

plaintiffs  as  assignees  as  aforesaid,  of  £, ;  and  thereupon  they    bring 

their  suit,  &c. 


4.  Declaration  in  Ti^over  by  Executors  for  a  Conversion  in  the 
Testator^s  lifetime,  (g) 

Commencement    as  ante,    14,  Form   15.]     For  that  whereas  the    said  E. 
F.  in  his  lifetime,  to  wit,  on  [4'''-]  "^^^  lawfully  possessed  of  divers  goods 

and  chattels,  to  wit,  [4*^-]  of  great  value,  to   wit,  of  the  value  of  <£ , 

as  of  his  own  projserty  ;  and  being  so  possessed  thereof  the  said  E.  F. 
in  his  lifetime  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  casu- 
ally lost  the  said  goods  and  chattels  out  of  his  possession,  and  the  same 
afterwards  and  in  the  lifetime  of  the  said  E.  F.,  to  wit,  on  the  day  and 
year  aforesaid,  came  to  the  possession  of  the  defendant  by  finding;  Yet 
the  defendant  well  knowing  the  said  goods  and  chattels  to  be  the  prop- 
erty of  the  said  E.  F.  in  his  lifetime,  and  of  the  plaintiff  as  executor  as 
aforesaid,  after  the  decease  of  the  said  E.  F.,  but  contriving  and  intend- 
ing to  injure  the  said  E.  F.  in  his  lifetime,  and  the  plaintiff  as  executor 
as  aforesaid,  after  the  death  of  the  said  E.  F.  did  not  deliver  the  said 
goods  and  chattels,  or  either  of  them,  or  any  part  thereof,  to  the  said 
E.  F.  in  his  lifetime,  nor  hath  he  delivered  the  same  or  any  part  thereof, 
to  the  plaintiff  as  executor  as  aforesaid,  since  the  death  of  the  said  E.  F. 
although  often  requested  so  to  do,  and  the  defendant  afterAvards  and  in 
the  lifetime  of  the  said  E.  F.,  to.  wit,  on  [^c]  aforesaid,  converted  and 
disposed  of  the  said  goods  and  chattels  to  his  own  use.  [^Add  the  next 
form  as  a  second  count  if  it  be  not  clear  that  the  conversion  was  in  the  tes- 
tat07'''s  lifetime.^  To  the  damage  [4*c-  conclude  and  add  prof ert  as  ante  14, 
Form  15. 


5.  By  an  Executor  for  a  Conversion  after  the  Testator's  Death. 

For    that   whereas  also  the   plaintiff,   as   executor   as  aforesaid,   after- 
wards   and  after  the  death  of  the  said  E.   F.,  to  wit,    oji  [^'^O  '^^^s  law- 

(g)  2  Chit.    PI.  5th  ed.  838  b,  6th    ed.     trator ;  2  Chit.  PI.  5th   ed.    840  ;  6th   ed. 
.598;  2  Saund.  47  k,  116.     By  an  adminis-     600. 
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fully  possessed  of  divers  goods  and  chattels,  to  wit,  [»^c.]  of  great  val- 
ue, to    wit,  of  the  value   of  £ ,  [or,    if  this  be  used  as  a  second  count, 

state  ^^  of  the  like  number,  quantity,  quality,  description  and  value  as 
the  said  goods  and  chattels  in  the  said  first  count  mentioned"]  as  of  his 
property  as  such  executor  as  aforesaid,  and  being  so  possessed  thereof, 
the  plaintiff  afterwards,  to  wit,  on  [4'^-]  last  aforesaid,  casually  lost  the 
said  ["  last  mentioned"]  goods  and  chattels  out  of  his  possession,  and 
the  same  then  came  to  the  possession  of  the  defendant  by  finding  ;  Yet 
the  defendant  well  knowing  the  said  ["  last  mentioned"]  goods  and 
chattels  to  be  the  property  of  the  plaintiff  as  executor  fas  aforesaid,  but 
contriving  and  intending  to  injure  the  plaintiff  as  executor  as  aforesaid, 
in  this  behalf,  hath  not  as  yet  delivered  the  said  ["  last  mentioned"] 
goods  and  chattels  or  any  part  thereof  to  the  plaintiff  (although  often  re- 
quested so  to  do)  and  hath  hitherto  Avholly  neglected  and  refused,  and 
still  wholly  neglects  and  refuses  so  to  do,  and  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  converted  and  disposed  of  the  said  ["  last  men- 
tioned"] goods  and  chattels  to  his  own  use  [conclude  to  the  damage  of  the 
plaintiff  as  executor,  and  with  aprofert  as  ante,  14,  Form  15. 


6.  Trover  against  an  Executor  for  a  Conversion  by  the  Testator,  (h) 

Commencement  as  ante,  14,  Form  17.]  For  that  whereas  the  plaintiff  ?'« 
the  lifetime  of  the  said  E.  jP.,  to  wit,  on  [^c]  was  lawfully  possessed  [«|-c. 
proceed  as  in  Form  1  to  the  end,  using  the  loords  "  E.  F.  in  his  life,"  in- 
stead of  the  ivord  "  defendant,"  and  in  stating  the  conversion  allege  "  and 
within  six  calendar  months  before  the  death  of  the  said"  to  wit,  on  \_^c., 
and  after  the  conversion  and  before  the  tvords  "  To  the  damage"  &-c.  state 
"  and  .the  plaintiff  further  saith,  that  this  action  was  commenced  within 
six  calendar  months  after  the  defendant  as  executor  as  aforesaid  took 
upon  himself  the  administration  of  the  estate  and  effects  of  the  said  E.  F. 

(k)  3  «&  4  W.  4,  c.  42,  s.  2,  Chit.  &  Hulme,  Col.  Stat.  22. 
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1.  OBSERVATIONS  ON  THE  PLEA  OF  NOT  GUILTY  (Furms  ante,  618,)  IN 

TROVER. 


We  have  before  endeavored  to  explain  the  object  of  the  New  Rules  in 
regard  to  the  operation  of  the  plea  of  not  guilty  in  an  action  on  the  case; 
and  we  have  seen  that  Trover  (which  is  an  action  on  the  case)  is  thus 
mentioned  by  way  of  example  :  "In  an  action  for  converting  the  plain- 
tiff's goods,  the  plea  will  operate  as  a  denial  of  the  conversion  only,  and 
not  oi  Xho  2jlaintiff''s  title  to  the  goods;"  anYe,  614.  The  plea  of  not 
guilty  does  not  therefore  deny  that  the  plaintiff  has  such  a  property  and 
possession  as  enables  him  to  maintain  the  action,  post,  672,  note  (A)  ;  and 
where  the  defence  is  matter  of  confession  and  avoidance,  that  is,  admits 
the  title  and  conversion,  a  special  plea  is  also  indispensable. 

The  case  of  Stanchffe  v.  Hardwick,  2  C.  M.  &  R.  1 ;  3  Dowl.  762;  5 
Tyr.  551 ;  1  Gale,  130,  AeciAes,  first,  that  the  defendant,  by  pleading  not 
guilty  singly,  admits  tliat  the  plaintiff  has  some  property  in  the  goods,  as 
between  him  and  the  defendant,  upon  which  he  would  be  able  to  recover 
against  the  defendant ;  but  the  defendant  will  not  thereby  be  prevented 
from  proving  that  he  is  tenant  in  common  with  the  plaintiff,  and  contend- 
ing that  there  was  no  dealing  by  him  with  the  goods  which  (in  reference 
to  such  state  of  title)  constituted  a  conversion :  but  that  where  there  has 
been  an  actual  conversion,  as  by  seizure  and  sale,  the  defendant  must,  in 
order  to  justify  such  conversion  in  fact,  as  tenant  in  common  with  the 
plaintiff,  plead  that  fact  specially  in  confession  and  avoidance  : — secondly, 
that  tbe  conversion  which  is  put  in  issue,  is  not  a  wrongful  conversion 
merely,  but  a  conversion  in  fact ;  so  that  if  such  actucd  conversion  is  in- 
sisted on  as  lawful,  the  defendant  must  confess  and  avoid  it  in  a  special 
plea,  setting  forth  the  title  or  right  by  virtue  of  which  he  justifies  the 
conversion. 

In  Stancliffe  w. "Hardwick  trover  was  brought  for  two  horses,  and  the 
defence  was,  that  the  defendant  was  partner  with  the  plaintiff.  This 
defence  the  defendant  attempted  to  give  in  evidence  under  the  plea  of 
not  guilty;  but  Gurney,  B.  refused  to  admit  it.  Upon  a  motion  for  a  new 
trial  however  the  Court  of  Exchequer  were  of  opinion  that  the  evidence 
ought  to  bave  been  received.  The  judgment  of  the  Court  was  delivered 
by  Parke,  B.,  and  that  part  of  it  relating  to  the  admission  of  evidence  to 
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show  tlie   defendant   a  partner   with  the   plaintifl"  was  as   follows :    "  Tlif 
plea  oi  not  guilty  is  now  tequivalent  to  a  plea  of  not  guilty  of  the  conver- 
sion, and  siicli  a  plea  undoubtedly  admits  the  jjlaintifT's  property  or  right 
of  possession.     The  tirt<t   question   is,  what   is  the   extent  of  that  admis- 
sion 1     For  the  plaintifl'  it  was,  upon  the  first  argument,  insisted,  that  the 
sole  property  or  right  of  possession  is  admitted  to  be  in  the  plaintiff,  and 
that  it  is  also  admitted  that  he  was  entitled  to  succeed  if  he   proved  any 
act  done  by  the  defendant  which  would  be  a   conversion,  if  the   sole  pro- 
perty was  in  the  plaintiff.     For  the  defendant  it  was  insisted,  that  nothing 
more  was  admitted,  than   that  the  i)laintiff  had   some   property  or  right  of 
possessio]!,  as  between  him    and  the   defendant,  and    that  the   defendant 
was  not  precluded  upon  the   trial  from  giving  any  evidence   to  disprove  a 
conversion  lohicli  ivas  consistent  with  the  admission  of  such  a   property.     It 
was  therefore  contended,  that  he  had   a  right  to   prove  that   the  plaintifl^" 
had  an  undivided  interest  only  ;  and  that  he  himself  had  a   similar  interest 
as  a  partner  Avith   the  plaintiff,  by  virtue  of  which   he  was  authorized  to 
do  all  that  he  did,  that  is,  to  seize  and  sell  the  goods,  in  order  to  pay  the 
partnership  debts.     And  we  are  of  opinion,  that  the  defendant  is  right  in 
this  respect,  and  that  he  ought  not  to  have  been  prevented  on  this  ground 
alone  from  giving  the  proposed  evidence.     If  then,  the  defendant,  before 
the  New  Rules,  instead  of  pleading  the  general  issue  had   suffered  judg- 
ment to  go  by  default,  he  would    have  admitted  no  more  than   some  pro- 
perty and  right  of  possession  in  the  plaintiff,  in  respect  of  which   he  was 
entitled  to  recover  against  the  defendant  ;  because  the  plaintiff  Avould  not 
have  been  bound  to  prove   more  than  such  an  interest,  on   the  general  is- 
sue, in  order  to  maintain  his  action.     The  same  would  have  been  the  case 
upon  an  assessment   of  damages  on  a  special  plea    found   against  the  de- 
fendant, or  decided  to  be  had  on  demurrer,  and  no   greater  effect  can  be 
attributed  to  the  admission  on  the   record,  by  pleading  to   the  conversion 
only.     It  is  but  in  the  nature  of  a  judgment  by  default  as  to  the  remain- 
der, and  admits  the  plaintiff' 's  right  to  recover  something  against  the  de- 
fendant, if  he  can  prove  what  the   law  would  deem  a   conversion  by  him 
of  the  plaintiff^'s  property  in  the  goods  in  question.     Such,  and  such  only, 
being  the  effect  of  the  admission,  it  follows   that  the  defendant   may  give 
any  evidence  in  his  defence   relevant  to  the  issue,  and  consistent  with  that 
admission,  though  he  cannot  be  allowed  to  go  into  a  case  which  is  contra- 
dictory to  it.     Thus,  he  could  not  be  permitted  to  show  that  the  plaintiff 
was  the  finder  of  the  goods,  and  that  himself,  or   some  one   by  whose  or- 
der he  acted,  was  the  real  owner,  and  therefore  had  a  right  to  dispose  of 
them  to  his  own  use,  for  that   would   be   inconsistent   with  the  admission 
which  he  has   made,  and  a  denial  that  the  plaintiff  had   any  property  as 
against  himself.     Again,  he  could  not  give  evidence  that  the  sole  proper- 
ty was  in  another,  by  whose  directions  he  did  the  act   complained  of,  for 
that  also    is  inconsistent    with  his    admission  that   the    plaintiff  had  some 
property  ;  but  there  is  no  reason  why  he  should  not  be  allowed  to  prove 
that  another  has  the  same  interest  as  the  plaintiff,  and  tthat  he  lawfully 
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acted  by  the  authority  of  that  other ;  or  to  make  any  other  defence  to 
the  action,  which  is  not  inconsistent  with  the  admitted  fact  that  the  plain- 
tiff has  some  property  in  the  goods,  as  between  himself  and  the  defend- 
ant, for  these  reasons,  we  think  that  the  defendant's  admission  of  the 
plaintiff's  property  did  not  preclude  him  from  the  defence  which  he  pro- 
posed to  make." 

The  next  question  which  arose  in  the  construction  of  the  rule  with  re- 
gard to  actions  of  ti'over  was  the  effect  of  the  word  "  conversion."  In 
using  this  word,  the  framers  of  the  rule  did  not  add  to  it  the  term  "  wrong- 
ful," which  accompanied  the  word  "  act,"  in  the  general  rule  on  plead- 
ings in  case.  It  became  a  question,  therefore,  whether  "  conversion" 
meant  simply  the  mere  act,  or  whether  it  meant  that  act  together  with  its 
wrongful  character,  whether  the  plea  of  not  guilty  put  in  issue  the  act  it- 
self only,  or  all  those  circumstances  which  rendered  the  act  wrongful.  In 
this  case  there  was  still  less  foundation  for  holding  the  plea  to  be  a  denial 
both  of  the  fact  and  of  the  wrong,  than  in  the  case  above  mentioned  of 
an  action  on  the  case  for  a  nuisance,  inasmuch  as  the  illustration  of  the 
rule  referring  to  the  action  of  trover  omitted  the  term  "  lorongfuV  Ac- 
cordingly, in  Stancliffe  v.  Hardwick,  (before  cited)  the  Court  held,  that 
the  word  did  not  signify  "  ivrongful  conversion,"  but  the  mere  fact  of 
conversion,  and  that  under  the  plea  of  not  guilty,  the  lawfulness  or  un- 
lawfulness of  the  act  of  conversion  could  not  come  in  question.  The  fol- 
lowing is  the  portion  of  the  judgment  relating  to  this  part  of  the  case. 
— Roscoe,  Tr.  60,  61. 

"  By  the  New  Rule,  the  plea  of  not  guilty,  in  actions  on  the  case,  ope- 
rates as  a  denial  only  of  the  breach  of  duty,  or  wrongful  act  alleged  to 
have  been  committed  by  the  defendant ;  and  under  the  head  of  examples 
is  given  the  action  of  trover,  in  which  it  is  said  to  operate  as  a  denial  of 
the  conversion  only.  Does  this  mean  a  denial  of  the  fact  of  the  conver- 
sion of  the  property  to  the  defendant's  use  only,  or  a  denial  of  the  wrong- 
ful conversion,  that  is,  of  the  fact  of  conversion,  and  also  that  such  con- 
version was  tortious  1 

"A  reference  to  the  context  enables  us  to  discover  the  meaning  of  this 
term  ;  it  is  intended  to  confine  the  operation  of  the  plea  to  a  denial  of 
the  fact  of  conversion  only,  and  not  to  allow  the  defendant  to  give  evi- 
dence of  its  legality,  any  more  than  in  a  plea  of  not  guilty  to  an  action 
on  the  case  for  diverting  a  watercourse,  to  give  evidence  that  si^jh  a  di- 
version was  justifiable  by  license  or  prescription.  The  latter  point  was 
decided  in  the  case  of  Frankum  v.  Earl  of  Falmouth,  (ante,  615,  616,) 
and  the  effect  of  the  New  Rules  therefore  is  to  alter  the  previous  opera- 
tion of  the  plea  of  not  guilty,  not  merely  by  preventing  it  from  involving 
a  denial  of  the  inducement,  as  it  did  before,  but  also  by  confining  it  to  a 
simple  denial  of  the  breach,  and  by  excluding  all  matters  in  confession 
and  avoidance. 

"  In  all  cases,  therefore,  in  which  there  has  been  a  conversion  of  the 
property  in   question   by  the    defendant,  and  the  defendant   insists  that 
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such  conversion  twas  lawful,  he  ought,  since  the  New  Rules,  to  confess 
it,  and  avoid,  by  pleading  specially,  the  right  or  title  by  virtue  of  which 
he  converted  it ;  as  for  instance,  the  leave  and  license  of  the  plaintiff,  or, 
as  in  the  present  case,  the  authority  given  by  law  to  one  part-owner  or 
tenant  in  common,  to  take  possession  of  the  joint  property,  or  to  one 
partner  to  sell  it.  But  a  question  still  remains  as  to  the  meaning  of  the 
word  "conversion."  No  doubt,  however,  occurs  in  this  case,  for  the  sei- 
zure of  the  chattel  by  the  defendant,  and  its  subsequent  sale  is  undoubt- 
edly a  conversion  by  the  defendant,  and  he  must  therefore  confess  and 
avoid  that  conversion  by  pleading  specially  the  title  by  which  he  did  it. 
A  doubt  may  however  arise  with  regard  to  the  proper  course  to  be  pur- 
sued when  the  defendant  has  a  lie7i  upon  the  goods,  and  there  has  been 
only  a  refusal  on  demand,  which  demand  and  refusal,  it  has  been  well  es- 
tablished, is  not  a  conversion  in  itself,  but  only  evidence  of  it,  and  may 
therefore  be  explained.  The  Court  are  not  under  the  necessity  of  pro- 
nouncing any  judgment  upon  this  question  at  present  ;  but  nothing  that 
has  been  said  is  to  be  taken  to  be  an  intimation  of  an  opinion,  that  in  such 
a  case  where  there  has  been  a  refusal  to  deliver  on  the  ground  of  lien, 
the  right  of  lien  need  be  specially  jjleaded." 

From  the  form  of  expression  made  use  of  at  the  conclusion  of  the 
judgment,  it  would  rather  seem  (observes  Mr.  Roscoe,  (Law.  Tr.  03,)  ) 
to  be  the  opinion  of  the  Court,  that  a  special  plea  in  the  case  put  would 
be  unnecessary,  yet  it  is  submitted,  that  there  are  strong  reasons  for  hold- 
ing the  case  to  come  within  the  operation  of  the  New  Rules.  The  fact 
of  a  demand  and  refusal  being  merely  evidence  of  a  conversion,  [ante,  6G3, 
n.  {a)  ),  does  not  seem  to  create  any  material  distinction  between  this  and 
other  cases  of  conversion.  Suppose  that,  in  order  to  support  his  case, 
the  plaintiff  does  not  prove  an  actual  and  direct  conversion,  but  such 
circumstances  only  as  that  a  jury  may  presume,  from  their  having  occur- 
red, that  a  conversion  by  the  defendant  did  in  fact  take  place.  Would 
this  mode  of  proof  make  any  difference  #»i  the  pleadings  ?  and  Avhat  dis- 
tinction's there  between  the  case  put  and  that  of  the  conversion  prov- 
ed by  a  demand  and  refusal  ?  A  demand  and  refusal  are  nothing  more 
than  presumptive  proof  of  a  conversion  previously  committed.  Then  is 
the  nature  of  the  defence  set  up  by  the  defendant,  viz.  the  right  of  lien, 
such  as  to  exonerate  him  from  pleading  it  specially  ?  That  there  has 
been  a  conversion  is  proved  by  the  evidence  of  the  demand  and  refusal. 
The  plea  of  the  general  issue,  according  to  the  case  of  Stancliffe  v. 
Hardwick,  only  puts  in  issue  the  fact  of  that  conversion.  The  de- 
fendant cannot  deny  or  disprove  that  fact.  By  what  right  then,  and  un- 
der what  authority,  can  he  give  the  lien  in  evidence,  under  the  general 
issue  ? 

In  Clark  v.  Chamberlain,  2  M.  &  W.  7S,  which  was  trover  for  anchors, 
and  in  which,  on  demand  and  refusal,  the  defendant  insisted  on  a  lien  for 
salvage  (not  legally  claimable,)  Parke,   B.  said,  "If,  upon   the  demand, 
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instead  tot"  insisting  upon  the  salvage  being  paid,  the  defendant  had  said, 
'I  do  not  know  Avliether  salvage  is  due  or  not,  and  I  shall  keep  them  un- 
til that  has  been  ascertained,'  he  would  not  have  been  guilty  of  a  conver- 
sion, and  would  have  been  entitled  to  a  verdict  under  the  genei-al  issue.''^ 
And  AWerson,  B.  observed,  "  as  to  the  plea  of  the  general  issue,  it  might 
have  been  a  question  whether  evidence  might  not  have  been  given  under 
it  to  show  that  the  defendant  had  a  justijiahle  ground  for  detaining  the 
goods,  if  he  had  not  insisted  upon  detaining  them  for  the  salvage." 
As  observed  by  Mr.  Tidd,  (New  Pr.  369,)  "  As  the  lien  may  be  con- 
sidered as  matter  of  title,  the  safer  way  seems  to  be  to  plead  it  specially 
as  in  the  action  of  detinue^  It  must  still  be  considered  doubtful,  not  on- 
ly whether  a  lien  need  be  specially  pleaded ;  but  also  whether  the  special 
plea  is  open  to  a  special  demurrer,  as  an  argumentative  denial  of  the  con- 
version, in  other  words,  as  amounting  to  the  plea  of  not  guilty. 

In  Vernon  v.  Shipton,  2  M.  &  V^.  9,  it  was  held,  that  the  plaintiff  is 
entitled  to  a  verdict  on  not  guilty,  if  a  conversion  be  proved,  although 
the  evidence  show  that  at  the  time  of  the  conversion  the  plaintiff  had  part- 
ed with  his  property  in  the  goods.  Mr.  R.  V.  Richards  strongly  con- 
tended, that  to  launch  his  case  and  identify  the  goods,  and  enable  the 
jury  to  assess  the  damages,  the  plaintiff  was  bound  on  not  guilty  to  prove 
some  property  in  himself.  Parke,  B.  "  Not  guilty  admits  the  property 
of  the  plaintitT,  and  denies  the  conversion  only.  It  has  been  held,  that  a 
sale  by  a  partner  is  prima  facie  a  conversion  as  against  the  other  part- 
ners, and  that  his  interest  in  the  goods  as  partner  must  be  pleaded." 
"  The  defendant  may  obtain  a  particular  if  he  has  any  difficulty  in  know- 
ing wliat  goods  are  claimed."  Alderson,  B.  "  This  was  the  case  of  an 
actual  conversion.  Now  the  case  of  Stancliffe  v.  Hard  wick,  (supra,)  es- 
tablished the  proposition  that  if  there  be  a  conversion  tw/af?,  any  defence 
which  goes  to  show  that  it  was  not  a  wrong  ful  conversion  must  be  special- 
ly pleaded.  The  case  of  a  conversipn  by  demand  and  refusal  only,  is  still 
open  to  argument  as  to  the  effrot  of  not  guilty.  Here  there  was  an  ac- 
tual conversion:  if  that  was  by  the  plaintiff's  authority,  it  ought  to  be  so 
pleaded." 


2.  PLEAS  DENYING  PLAINTIFF'S  TITLE  IN  TROVER. 


1.  Plea  in  Tr'over  denying  the  Plaintiff's  Title  to  the  Goods,  (a) 
And  for  a  further  plea  in  this  behalf,  the  defendant  saith,  that  the  plain- 


(«)  It  is  clearly   necessary  to   deny    the  sion,   plaintiff  had   parted   with   the  title; 

plaintifl"s  title  specially,   when   disputed,  Vernon  t'.  Shipton,  2  M.  &  W.  9.     But  we 

and    the  plea  of  not  guilty  will   not  put  it  have  seen  that  where  there  has  been  no  ac- 

in  issue  even   to  mitigate    damages,  Finch  tual  conversion,  the  defendant  may  show 

V.  Blount,  7  C.  &  P.  478  J  or  enable  the  on  not  guilty,  that  he  was  tenant  in  com- 

defendant  to  show  that  before  the  conver-  mon  with  the  plaintiff,  &c.  ante,  668.     It 
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tiff  was  not  at  the  said  time  when,  &c.  possessed  of  tlie  said  goods  and 
tchattels  in  the  said  declaration  mentioned,  or  either  of  them,  or  any 
part  thereof,  as  of  his  own  property,  in  manner  and  form  as  the  plaintiff 
hath  above  alleged  ;  and  of  this  the  defendant  puts  himself  upon  the  coun- 
try, &c. 


2.  Plea  of  Property  in  the  Defendant : — namely,  that  the  Tree  grew 
on  a  close,  of  which  Defendant  was  seised  in  fee,  icherefore  he  cut 
it  and  delivered  it  to  R.  R.,  who  delivered  it  to  Plaintiff,  from 
whom  Defendant  took  it ; — giving  express  color,  (i) 

And  for   a  further  plea  in   this  behalf,   the  defendant   saitli,  tliat  before 


seems  that  a  plea  that  the  goods  were  not 
"  the  property  of  the  plaintiff,''  concluding 
to  the  country,  is  bad  on  special  demurrer, 
as  an  informal  traverse  of  the  usual  allega- 
tion in  a  declaration  in  trover,  that  the 
plaintiff  was  "  possessed  as  of  his  own 
property:"  but  will,  if  issue  be  joined,  be 
sufficient  to  raise  the  question  of  right  of 
possessio7i,  as  well  as  the  question  of  right 
of  property ;  see  per  Parke,  B.  Samuel  v. 
Morris,  6  C.  &  P.  620.  If  the  plea  in  the 
text  raises,  as  it  seems  to  do,  the  question 
of  possessory  right,  the  defendant  might 
show  under  it  that  the  plaintiff  as  owner 
had  let  the  goods  for  an  unexpired  term. 
The  above  plea  means  that  the  plaintiff 
has  not  such  an  interest  as  enables  him  to 
maintain  the  action  ;  per  Alderson,  B.  Far- 
tolv  V.  Bes'vvick,  1  M.  &  W.  688;  and  it 
appears  also  that  it  imports  that  he  has  no 
property  as  against  the  defendant ;  see  post, 
€76,  n.  (?i).  It  suffices  for  the  plaintiff  to 
prove  on  the  above  plea,  that  he  is  the 
general  or  absolute  owner,  or  the  special 
owner,  having  in  either  case  the  right  of 
possession;  or  that  he  the  plaintiff,  at  the 
time  the  tort  was  committed,  had  the  ac- 
tual possession;  such  possession  being  prj- 
ina  facie  proof  of  title,  and  being  sufficient 
against  a  wrongdoer,  «nfe,  663,  n.  {a).  The 
plea  raises  the  question  of  property  at  the 
time  of  the  conversion,  and  suffices  whether 
the  defendant  derives  title  from  the  plaintiff 
or  a  third  person,  the  real  owner,  by  sale 
or  otherwise  :  and  under  such  plea  the  de- 
fendant may  show,  that  before  the  conver- 
sion the  plaintiff  had  parted  with  the  prop- 
erty, or  title,  or  possessory  right,  and  had 
none  left  to  enable  him  to  sue  ;  Vernon  v. 
Shipton,2M.  &  W.  9. 

It  seems  that  the  above  plea  of  no  pro- 
perty in  plaintiff,  imports  that  he  had  no 
title  whatever,  and  that  the  defendant  will 
fail  on  the  issue,  although  the  plaintiff  be 
only  a  tenant  in  common,  &c.  Where 
there  has  been  an  actual  conversion,  and 
the  defendant  justifies  as  a  tenant  in  com- 
mon with  the  plaintiff;  (Stancliffe  v.  Hard- 
wick,  cited  ante,  663;  per  Parke,  B.  Ver- 
VoL.  II.  28 


non  V.  Shipton,  2  M.  &  W.  11  ;)  or  under 
a  license  from  (Kieran  v.  Sandars,  1  N.  & 
P.  625),  or  an  execution  against,  the  plain- 
tiff's co-tenant  in  common;  (Farrar  v. 
Berwick,  1  M.  &  VV.  682)  ;  it  seems  that 
the  plea  should  specially  disclose  the  real 
and  precise  state  of  the  title  to  the  goods, 
«&c.and  that  the  general  traverse  is  not 
sufficient.  In  many  cases  it  is  judicious 
to  narrow  the  case  by  pleading  title  spe 
cially,  giving  co\or, infra,  note  (i),  and  su- 
pra, Form,  2.  As  to  pleas  denying  pro- 
perty, &c.  in  actions  by  or  against  assig- 
nees of  bankrupt,  &c.,  see  ])ost,  678  lo  688. 
Where  the  plaintiff's  property  is  admitted, 
but  a  seizure  under  a  judgment  and  execu- 
tion, or  license,  &c.  forms  the  ground  of 
justification,  the  plea  should  be  special ; 
see  post,  tit.  "  Sheriffs." 

(i)  This  form  was  held  good  on  demur- 
rer in  Morant  v.  Sign,  2  M.  »fc  W.  95.  The 
objection  (which  was  overruled)  was,  that 
the  plea  amounted  to  a  denial  of  the  pro- 
perty in  the  plaintiff,  and  ought  to  have 
been  so  pleaded,  concluding  to  the  coun- 
try. Alderson,  B.  "  This  plea  is  nccord- 
ing  to  the  spirit  of  the  New  Rule.-,  as  its 
effect  is  to  bring  the  point  in  dispute  be- 
tween the  parties  to  a  nearer  issue.  The 
defendant  says  that  the  trees  do  not  belong 
to  the  plaintiff,  and  he  states  ichy  they  do 
not."  And  on  its  being  objected  that  the 
plea  compelled  the  plaintiff  to  take  issue 
upon  the  seisin  in  fee,  Parke,  B.  said  "  Is 
there  any  thing  in  the  New  Rules  of  plead- 
ing to  prevent  the  giving  of  color?  This 
plea  appears  to  me  to  be  in  furtherance  of 
the  object  of  the  New  Rules."  "  There 
is  no  doubt  the  plea  is  good."  It  is  an  un- 
doubted principle  that  a  pica  is  bad  which 
denies  argumentatively  Xhe  plaintiff's  title 
or  properly.  There  must  either  be  a  sim- 
ple denial  of  the  title  of  the  plaintiff,  con- 
cluding to  the  country,  or  if  the  defendant 
in  his  plea  specially  claim  property  in 
himself  or  another,  under  whose  authority 
he  justifies,  some  color  of  claim,  express  or 
implied,  must  be  given  to  the  plaintiff, 
otherwise  the  plea  will  be   bad  on  special 
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the  said  time  when  &.C.,  to  wit,  on  [i^c.],  he,  the  defendant,  Avas  seised  in 
his  tdemesne  as  of  fee,  of  and  in  a  certain  close  called [07-,  "abut- 
ting," ^"c.^  situate  in  the  parish  of ,  in  the  county  of ,  and  being 

so  seised,  he,  the  defendant,  on  the  day  and  year  last  aforesaid,  cut  down 
one  oak  ti-ee  then  growing  and  being  in  and  upon  the  said  close,  the  said 
tree  being  the  said  goods  and  chattels  in  the  said  declaration  mentioned ; 
and  the  defendant  further  says,  that  afterwards  and  before  the  said  time 
when,  &c.,  to  wit,  on  the  day  and  year  last  aforesaid,  Jie  delivered  the  said 
goods  and  chattels  to  one  Richard  Roe  to  he  kept  hy  the  said  Richard  Roe  to 
and  for  the  use  of  the  defendant,  and  the  said  Richard  Roe  afterwards  and 
before  the  said  time  when  «fcc.,  to  wit,  on  the  day  and  year  last  afore- 
said, delivered  the  said  goods  and  chattels  to  the  plaintiff,  whereupon  the  de- 
fendant at  the  said  time  when,  S^c.  took  the  said  goods  and  chattels  from 
and  out  of  the  possession  of  the  plaintiff ,  (k)  as  he  laAvfully  might  for  the 
cause  aforesaid,  which  is  the  conversion  in  the  declaration  mentioned ; 
and  this  the  defendant  is  ready  to  verify. 


3.  Plea  justifying  under'  the  Factors'  Act,  6  Geo.  4,  c.  94,  s.  4,  that 
Defendant  bought  the  Goods  of  Plaintiff's  Agent  entrusted  there- 
with, without  notice  that  he  had  no  authority  to  sell.  (I) 

And  for  a  further  plea   in  this   behalf,  the   defendant   says,  that   whilst 

demurrer  ;  see  id.  1  Chit.  PI.  6th  ed.  528 ; 
Steph.  3d  ed.  202  ;  Carr  ?■.  Burdiss,  1  C. 
M.  &.  1^782,  787,  per  Parke,  B.  cited 
post,  678,  note  (p). 

In  some  cases  the  real  facts  themselves 
give  iin-pUed  color ,  that  is,  invest  the  plain- 
tiff with  a  colorable  title.  "  To  an  action 
of  trespass  for  taking  the  plaintiii's  corn, 
the  defendant  may  plead  in  confession  and 
avoidance,  that  he  was  rector,  and  that  the 
corn  was  set  out  for  tithe,  and  that  he  took 
it  as  such  rector.  Now  it  is  to  be  observ- 
ed, that  this  is  not  an  ahsohile  confession 
that  he  took  i\ie  ■plaintiff's  corn  as  alleged 
in  the  declaration.  Tlie  defendant  asserts 
on  the  contrary  a  title  to  the  corn  in  him- 
self But  still  he  admits  that  the  plaintiff 
was  the  original  ozvncr  and  tnlitlcd  against 
all  the  toorld  except  the  dcjendant.  There 
is  therefore  a  confession  so  far  as  to  admit 
some  soi't  of  apparent  right  or  color  for 
the  action,  and  the  plea  consequently  com- 
plies with  the  terms  of  tiie  rule  now  un- 
der consideration,  {tliat  pleas  in  confession 
and  avoidance  should  give  color,)  and  is 
sufficient ;  Ley  field's  case,  10  Co.  Rep.  88; 
Reg.  Plac.  304.  So  to  an  action  of  tres- 
pass for  taking  the  plaintiff's  sheep,  the 
defendant  may  plead  in  confession  and 
avoidance  that  J.  P.  was  possessed  of  them 
and  sold  them  to  him,  the  defendant,  in 
market  overt,  for  though  this  does  not  ad- 
mit the  sheep  to  have  been  the  plaintiff's 
when  the  defendant  took  them  as  alleged 
in  the  declaration,  yet    it  admits    them  to 


have  been  his,  subject  to  the  effect  of  the 
sale  in  market  overt,  and  therefore  gives 
some  color  to  the  plaintiff's  claim  ;  Co- 
myns  v.  Beyer,  Cro.  Eliz.  485  (Fancourt 
1'.  Bull,  1  Hodges,  122;  1  Bing.  N.  C. 
689.)  But  if  to  a  similar  declaration  tho 
defendant  were  to  plead  that  J.S.  was 
possessed  of  the  sheep  as  his  own  properly, 
and  sold  them  to  him  in  market  overt,  the 
plea  would  be  bad,  because  it  tends  to  de- 
ny that  the  property  was  ever  in  the  plain- 
tiff and  gives  no  color  to  the  claim  ;  Vin. 
Abr.  Color,  G. ;  Doct.  PI.  77."  Steph. 
PI.  3d  ed.  204,  205. 

See  an  instance  of  a  special  plea  of  no 
title,  with  an  inducement  and  justification 
under  an  execution,  post,  699,  note  (a). 
Plea  that  the  plaintiff  bought  the  goods  on 
the  terms  that  the  purchaser  might  reseize 
for  the  price  ;  Bolton  r.  Sherman,  2  M.  ik, 
W.  .345;  post,  683,  Form  9.  See  plea  of 
a  resale  by  auction  on  plaintiff's  default 
as  purchaser,  &c.  3  Chit.  PI.  6th  ed.  946; 
see  further,  post,  tit  "  Assignees  of  Bank- 
rupt." 

(/;)  The  allegations  in  italics  state  ficti- 
tious facts.  This  is  the  usual  form  of  giv- 
ing color,  and  is  not  traversable ;  see 
Steph.  3d  ed.  212,  214.  Indeed  if  the  fic- 
tion were  traversed,  the  remainder  of  the 
plea,  which  states  matter  negativing  the 
plaintiff's  claim,  would  be  admitted,  and 
thus  the  plaintiff  would  appear  on  the  re- 
cord to  be  without  title. 

{I)  Chit.  jun.  Contr.  2d  ed.  179,  180. 


TROVER— PLEAS,  &c. :— DENYING  PLAINTIFF'S  TITLE.  G74a 

the  plaintiff  was  the  owner  of  the  said  floods  and  chattels  in  the  declara- 
tion mentioned,  and  before  the  said  time  when  &c.,  to  wit,  on  [4*^*]'  ^^"^ 
J.  C.  was  an  agent  entrusted  by  the  plaintiff  with  the  said  goods  and  chat- 
tels Avithin  the  true  intent  and  meaning  of  a  certain  act  of  parliament 
jjassed  in  the  sixth  year  of  the  reign  of  his  late  majesty  King  George  the 
Fourth,  in  tsuch  case  made  and  provided,  but  was  not  authorized  to  sell 
the  said  goods  and  chattels,  or  either  of  them  ;  and  that  whilst  the  plain- 
tiff was  such  owner  of  the  said  goods  and  chattels,  and  whilst  the  said 
J.  C.  was  such  agent  so  entrusted  as  aforesaid,  and  before  the  said  time 
when,  «fcc.  to  wit,  on  the  day  and  year  last  aforesaid,  the  defendant  bona 
fide  and  in  the  usual  and  ordinary  course  of  business,  and  without  notice 
that  the  said  J.  C.  was  not  authorized  to  sell  the  said  goods  and  chattels 
contracted  with  the  said  J.  C.  to  purchase,  and  then  purchased  the  said 
goods  and  chattels  of  and  from  the  said  J.  C,  at  and  for  a  large  sum  of 
money,  to  wit,  £ ,  and  then  bona  fide,  without  such  notice  as  afore- 
said, received  the  said  goods  and  chattels  from  the  said  J.  C,  and  paid 
him  for  the  same  the  price  thereof,  wherefore  the  defendant  did  at  the 
said  time  when,  &c.  refuse  to  deliver  the  said  goods  and  chattels,  or  either 
of  them,  to  the  plaintiff,  on  his  demanding  the  same  of  and  from  him,  the 
defendant,  as  the  defendant  lawfully  might,  being  the  conversion  in  the 
declaration  mentioned  ;  and  this  the  defendant  is  ready  to  verify. 


4.  Plea  on  6  Geo.  4,  c.  94,  s.  2,  that  Defendant  received  the  Goods 
by  way  of  deposit  for  an  advance,  &fc,  to  a  Person  entrusted  by 
Plaintiff  with  the  Bill  of  Lading,(m) 

And  for  a  further  plea  in  this  behalf,  the  defendant  says,  that  after  the 
1st  day  of  October,  1826,  and  before  he,  the  defendant,  converted  or  dis- 
posed of  the  said  goods  and  chattels,  or  any  part  thereof,  to  wit,  on  [5fc.], 
one  R.  C.  was  entrusted  with  and  had  possession  of  a  certain  bill  of  lad- 
ing, to  wit,  the  bill  of  lading  of  and  for  the  said  goods  and  chattels,  and 
in  Avhich  said  bill  of  lading  the  same  were  described  and  mentioned  with- 
in the  true  intent  and  meaning  of  a  certain  act  of  parliament  passed  iu 
the  sixth  year  of  the  reign  of  his  late  majesty  King  George  the  Fourth, 
in  such  case  made  and  provided  ;  and  which  said  bill  of  lading  had  there- 
tofore been  assigned  and  indorsed  \o  the  plaintiff',  and  afterwards  and  be- 
fore the  said  R.  C.  was  so  entrusted  therewith  or  had  possession  thereof 
=  as  aforesaid,  had  been  and  was  indorsed  in  blank  by  the  plaintiff;  and 
the  said  R.  C.  thereupon,  whilst  he  was  so  entrusted  and  so  had  posses- 
sion of  the  said  bill  of  lading  so  indorsed  as  aforesaid,  to  wit,  on  the  day 
and  year  last  aforesaid,  did  make  and  enter  into  a  certain  contract  or 
agreement  with  the  defendant  for  the  deposit  and  disposition  of  the  said 
goods  and  chattels ;  that  is  to  say,  for  the  deposit  thereof  with  the 
defendant  as  a  security  for  money  to  be  advanced  by  him  upon  the  faith 

\  (m)  Chit.  jun.  Contr.  ad  ed.  J 79, 180, 
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of  the  said  bill  of  lading-  to  the  said  R.  C,  and  in  order  that  he,  the  de- 
fendant, should  and  might  sell  and  dispose  of  the  said  goods  and  chat- 
tels for  and  on  account  of  the  said  R.  C,  and  should  and  might  by  and 
out  of  the  proceeds  thereof  reimburse  himself,  the  defendant,  the  amount 
of  the  moneys  which  might  be  so  advanced  by  him  to  the  said  R.  C,  up- 
on tthe  faith  of  the  said  bill  of  lading  as  aforesaid,  and  should  and  might 
account  for  and  pay  over  the  residue  of  the  said  proceeds  to  the  said  R. 
C. ;  and  the  defendant  further  saith,  that  the  said  bill  of  lading  was  there- 
upon afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  deposited  by 
the  said  R.  C.  with  the  defendant  for  the  purpose,  and  under  the  con- 
tract or  agreement  aforesaid  ;  and  that  he,  the  defendant,  did  thereupon, 
to  wit,  on  the  day  and  year  last  aforesaid,  advance  to  the  said  R.  C.  di- 
vers sums  of  money,  amounting  together  to  a  large  sum  of  money,  to  wit, 
the  sum  of  £ ,  upon  the  faith  of  the  said  bill  of  lading,  and  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  in  further  pursuance 
of  the  said  contract  or  agreement  did  sell  and  dispose  of  the  said  goods 
and  chattels  for  and  on  account  of  the  said  R.  C,  and  by  and  out  of  the 
proceeds  thereof  did  reimburse  himself  the  amount  of  the  said  moneys 
so  advanced  by  him  as  aforesaid,  and  then  accounted  for  and  paid  over 
to  the  said  R.  C  the  residue  of  the  said  proceeds,  which  is  the  same  sup- 
posed conversion  and  disposing  of  the  said  goods  and  chattels  in  the  said 
declaration  mentioned  ;  and  the  defendant  further  saith,  that  he,  the  de- 
fendant, had  not  at  the  time  of  the  making  and  entering  into  the  said 
contract  or  agreement  with  the  said  R.  C,  or  before  or  at  the  time  when 
he  so  advanced  the  said  moneys  or  any  part  thereof  to  the  said  R.  C,  as 
aforesaid,  or  before  or  at  the  time  when  he  so  sold  and  disposed  of  the  said 
goods  and  chattels  or  any  part  thereof,  or  before  or  at  the  time  Avhen  he 
so  reimbursed  himself  and  so  accounted  for  and  paid  over  to  the  said  R.  C. 
the  residue  of  the  said  proceeds,  or  any  part  of  such  proceeds,  notice  by 
the  said  bill  of  lading  or  otherwise,  that  the  said  R.  C,  so  entrusted  as  afore- 
said, was  not  the  actual  and  honajide  owner  or  proprietor  of  the  said  goods 
and  chattels  so  described  and  mentioned  in  the  said  bill  of  lading  as  afore- 
said, or  any  part  thereof;  and  this  the  defendant  is  ready  to  verify. 


5.  Plea  that  the  Property  in  the  Goods  is  in  the  Defendant,  the 
Plaintiff  having  obtained  them  by  a  fraudulent  purchase,  &fc.{n) 

And  for  a  further  plea  in  this  behalf,  the  defendant   says,   that  hereto- 
fore, and  before  the  plaintiff  claimed  to  have  any  property  or  interest  in 

(?i)  In  Howell  v.  White,   1    Moody   &  the  goods  from  a  distress  for  rent,  where- 

Rob.  400,  the  defendant   pleaded    (in   tro-  fore    the    landlord    followed    and     seized 

ver)  that  the  "  plaintiff' was  not  possessed  them.     And    Patteson,   J.    is   reported  to- 

as   of  his    own    property    of    the   goods."  liave  expressed  an  opinion,  that   upon   tiie 

The  plaintiff  proved  a  sale  to  him  from  the  plea    as   pleaded,  the    only   question    was 

tenant  of  a  farm  held  under  A.    B.,  under  whether   the   plaintiff  in  fact  bought   the 

whom    the     defendant    justified,    on     the  goods,  and  that  the/rawd  could  not  be  reli- 

ground  that  the  sale  was  a/roMfZ  to  protect  ed   upon,  it  not   being  specially  pleaded. 
[t676]  e  .    r 
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the  said  fgoods  aud  chattels  or  any  part  thereof,  and  before  the  said  time 
when,  &-C.  to  wit,  on  [^c]  the  plaintiff  unlawfully  did  falsely  and  fraud- 
ulently pretend  to  tlie  defendant,  he  then  being-  lawfully  possessed  of  the 
said  goods  and  chattels  as  of  his  own  property,  that  the  phiintift"  was  the 
son  of,  and  then  was  a  partner  in  trade  with,  one  G.  J.,  and  which  said 
G.  J.  was  then  known  to  the  defendant  to  be  a  person  of  property  and 
respectability,  and  that  he  the  plaintiff  was  a  person  of  property,  but  was 
then  short  of  cash,  and  by  means  of  the  said  false  and  fraudulent  pre- 
tences, and  by  fraud  and  covin,  the  plaintiff  did  then  induce  the  defend- 
ant to  agree  to  sell  and  deliver  the  said  goods  and  chattels  to  him  the 
plaintiff,  and  then  by  such  false  pretences,  fraud,  and  covin  obtained  the 
said  goods  and  chattels  from  the  defendant,  with  intent  to  defraud  him 
thereof,  under  color  of  purchasing  the  said  goods  and  chattels  from  him, 
without  then  or  at  any  other  time  paying  him  the  defendant  any  part  of 
the  price  or  value  thereof;  whereas  in  truth  and  in  fact  the  plaintiff  was 
not  then  or  at  any  time  since  a  partner  in  trade  with  the  said  G.  J. ;  and 
whereas  in  truth  the  plaintiff  was  not  then  a  person  of  property,  but  was 
then  in  very  poor  and  indigent  circumstances,  [and  was  then  obtaining 
his  living  by  unlawfully  obtaining  the  goods  and  chattels  of  other  persons 
from  such  persons  by  false  pretences ;]  wherefore  the  defendant,  within 
a  reasonable  time  in  that  behalf,  after  he  discovered  the  said  fraud,  to 
wit,  at  the  said  time  when,  &c.  seized  and  took  the  said  goods  and  chat- 
tels, as  and  then  being  respectively  the  goods  and  chattels  and  property 
of  the  defendant,  from  and  out  of  the  plaintiff's  possession,  and  conver- 
ted and  disposed  of  the  same  to  his  the  defendant's  own  use,  being  the 
said  conversion  in  the  declaration  mentioned  ;  (o)  and  this  the  defendant 
is  ready  to  verify. 


However,  in  Nicolls  v.  Bastard.  2  C.  M.  & 
R.  659;  1  Gale,  295;  1  Tyr.  &'g.  159,  S. 
C,  wliere  in  trover  against  the  sfieriff 
the  defendant  pleaded  2dly,  Ko  property 
ill  plainliff,  and  3dly,  That  J.  H.  was  pos- 
sessed and  fraudulently  sold  to  plaintiff  to 
defeat  an  execution  on  a  judgment,  Parke, 
B.  said,  "The  whole  defence  stated  in 
the  last  plea  loovld  in  truth  have  been  admis- 
sible under  the2?id  ;  the  plea  of  no  property 
in  the  plaintijf  means  no  property  as  against 
the  defendant,  zohich  the  plaintiff  could 
not  have  if  the  sale  were  fraudulent." 
And  in  Becke  v.  Smith,  2  M.  &,  W.  191, 
the  questions  of  fraudulent  assignment  to 
the  plaintiff  to  defeat  an  execution, 
in  contemplation  of  a  petition  for  a 
discharge  under  the  Insolvent  Debtors' 
Act,  appear  to  have  been  discussed  and 
decided  upon  the  simple  plea  of  no  prop- 
erty.    In  Cannan  v.  Wood,  2  M.   &  W. 


456,  (trover  by  theassignee  of  a  bankrupt) 
upon  a  plea  that  the  goods  were  not 
the  property  of  the  bankrupt,  the  ques- 
tion whether  a  delivery  of  goods  bo7ia 
fide  made  in  payment  of  a  previous 
debt,  after  a  secret  act  of  bankruptcy  com- 
mitted by  the  debtor,  is  a  payment  pro- 
tected by  the  82d  section  of  the  Bankrupt 
Act,  was  determined.  A  plea  that  plain- 
tiff in  fact  bought  the  goods,  but  showing 
fraud,  appears  to  give  sufficient  implied 
color  to  be  good  as  a  special  plea  of  title  ; 
see  ante,  673,  note  (i)  ;  see  a  Form  in 
Trespass,  3  Chit.  PI.  6th  ed.  1003. 

(o)  Or  the  plea  might  conclude,  "  with- 
out this,  tiiat  the  plaintiff  was  lawfully 
possessed  of  the  said  goods  and  chattels, 
or  any  part  thereof,  as  of  his  own  property, 
as  in  the  said  declaration  alleged ;  and  of 
this  the  defendant  puts  himself  upon  the 
country,  &c." 
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6.  Plea  that  the  Plaintiff  and  another  Person  were  Tenants  in 
Common  of  the  Goods,  and  that  Defendant  converted  them  by  the 
leave  of  the  Third  Party. 

[See  Form  Kieran  v.  Sanders,  1  N.  &  P.  625,  626,  E.  T.  1837;  and 
as  to  this  plea,  see  further  cases  cited,  ante,  668,  673,  note  (A) ;  see  also 
Form,  3  Chit.  PI.  6th  ed.  941.] 


tASSIGNEES  OF  A  BANKRUPT. 


1 .  Pleas  denying  the  validity  of  the  Fiat,  and  the  Plaintiffs' 
Character  of  Assignees, 

[In  trover  by  assignees  of  a  bankrupt,  neither  the  jjlea  of  not  guilty, 
nor  a  plea  denying  the  plaintiffs'  property  as  assignees  in  the  goods,  will 
put  in  issue  the  trading ;  act  of  bankruptcy  ;  petitioning  creditor's  debt ; 
fat  and  proceedings  ;  or  the  plaintiffs'  character  of  assignees ;  see  ante, 
226  ;  Jones  v.  Brown,  1  Bing.  N.  C.  484.  See  the  pleas  denying  these 
respective  matters  specially,  and  replication  thereto,  Forms  1  to  8,  ante, 
228  to  231 ;  Form  of  Notice  to  dispute  bankruptcy,  &c.  and  Evidence, 
ante,  226  to  228,  2  &■  3  Will.  4,  c.  114.  Notice  to  dispute  is  necessary 
under  6  Geo.  4,  c.  16,  s.  90,  with  the  pleas,  although  the  pleas  show  the 
objection;  Moon  v.  Raphael,  7  C.  &  P.  ll.'i.] 


2.  Denial  of  Plaintiffs'  Title  as  Assignees,  (p) 
And  for  a  further  plea  in  this  behalf,  the  defendant  saith,  that  the  plain- 


(p)  See  Form,  Scott  v.  Thomas,  6  C.  »& 
P.  611,  note  (a).  In  denying  the  title  to 
the  goods,  talce  care  to  examine  the  dec- 
laration, in  reference  to  the  form  in  which 
the  property  in  the  goods  is  claimed  there- 
in. If  it  charge  that  the  bankrupt  was 
possessed,  &c.  before  his  bankruptcy,  of 
eourse  the  plea  must  be  framed  according- 
ly. In  Carrt;.  Burdiss,  1  C.  M.  «feR.7S2; 
5  Tyr.  136,  the  first  count  laid  the  proper- 
ty in  the  bankrupt,  the  second  count  stated 
the  property  to  be  in  the  assignees.  The 
fourth  plea  went  to  the  whole  declaration, 
and  claimed  the  property  by  virtue  of  an 
assignment  from  the  bankrupt  before  the 
bankruptcy  ;  and  Parke,  B.  said,  "  the  plea 
is  undoubtedly  bad  as  amounting  to  the 
general  issue;  it  ought  to  have  been  a 
traverse  of  the  property.  It  would  have 
been  bad  on  demurrer." 

The  observations  made  on  the  effect  of 
the  plea  of  not  guilty,  ante,  668  to  672,  and 
the  plea  of  no  property,  ante,  672,  n.  (k) ; 

[t678] 


apply  in  general  to  pleas  in  actions  of  tro- 
ver, by  and  against  assignees  of  a  bank- 
rupt. In  trover  by  assignees  to  recover 
goods  claimed  by  them  as  having  been 
fraudulently  assigned  by  the  bankrupt  be- 
fore his  bankruptcy,  if  the  defendant  rely 
upon  the  validity  of  the  transfer  to  him, 
he  may  dispute  the  title  by  a  simple  denial 
of  the  allegation,  that  the  bankrupt,  or  the 
plaintiff  as  assignee,  (as  the  case  may  be) 
was  possessed  of  the  goods  as  of  his  pro- 
perty, &c. ;  see  instances  and  cases,  ante, 
676,  note  (ra).  It  is,  however,  often  judi- 
cious to  plead  the  defendant's  title  special- 
ly as  in  the  following  forms.  Where  the 
title  and  conversion  are  admitted,  but  the 
defendant  justijies  the  latter,  he  must  of 
course  plead  specially.  In  trespass  or  tro- 
ver by  a  bankrupt  against  his  assignees  to 
try  the  validity  of  the  fiat,  and  charging  an 
entry  into  premises,  or  the  taking,  or  con- 
version of  goods,  the  defendant  may  try 
the  question  of  validity  under  the  general 
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tifls  were  not  at  the  said  time  when,  &/C.  possessed  of  the  said  goods  and 
chattels  in  the  said  dechaiation  mentioned,  or  either  of  them,  or  any  part 
thereof,  as  of  their  property  as  assignees  as  aforesaid,  in  manner  and 
form  as  the  phiintifts  have  above  alleged  ;  and  of  this  the  defendant  puts 
himself  njoon  the  country,  &.c. 


f3.  Plea  by  Assignees  sued  in  Trover,  claiming  the  Goods  as  their 
Property  under  a  Fiat,  &fc.  against  a  Third  Person — giving  the 
Plaintiff  color,  (q) 


4.  Plea,  in  Trover,  brought  by  the  Assignees  of  a  Bankrupt,  for  a 
Ship,  that  the  Bankrupt  mortgaged  it  to  the  Defendant  with  pow- 
er of  Sale,  who  seized  and  sold  it — giving  color.  (?■) 

And  for  a  further  plea  in  this  behalf,  the  defendants  say  that  before 
and  at  the  time  of  making  the  indenture  hereinafter  next  mentioned  and 
before  the  said  J.  D.  became  a  bankrupt  as  in  the  declaration  alleged, 
the  said  ship  [c5'C.]  were  the  property  of  the  said  J.  D.,  and  he  was  then 
the  sole  owner  and  lawfully  possessed  thereof  as  of  his  own  property  ;  and 
they  further  say,  that  whilst  the  said  ship  [<5'C.]  so  were  the  property  of 
the  said  J.  D.,  and  whilst  he  was  so  lawfully  possessed  thereof  as  of  his 
own  property,  and  before  be  became  a  bankrupt  as  in  the  declaration  al- 
leged, and  before  the  said  time  when  &/C.,  to  wit,  on  [<^-f-]5  by  a  cei'tain 
indenture  then  made  between  the  said  J.  D.  of  the  one  part  and  the  de- 
fendants of  the  other  part,  one  part  of  which  said  indenture,  sealed  with 
the  seal  of  the  said  J.  D.,  the  defendants  now  bring  here  into  Court,  the 
date  whereof  is  the  day  and  year  last  aforesaid,  after  reciting  to  the  ef- 
fect following,  to  wit,  that  the  said  J.  D.  was  the  sole  owner  and  proprie- 
tor of  the  said  ship  [^''^-j)  a^»d  that  the  said  ship  had  been  duly  registered 
pursuant  to  the  act  of  parliament,  and  also  the  reciting  the  certificate  of 


traverse,  that  the  premises  or  goods  were 
'  the  plaintift''s  property.  And  no  advan- 
tage of  any  moment  can  be  gained  by 
pleading  the  bankruptcy  and  proceedings 
specially  (even  if  a  pica  could  be  framed, 
so  far  giving  color  as  to  obviate  a  demur- 
rer to  it,  for  amounting  to  the  general  tra- 
verse.) For,  to  a  plea  justifying  specially 
under  a  fiat  or  messenger's  warrant,  and 
stating  the  trading,  petitioning  creditor's 
debt,  and  act  of  bankruptcy,  &c.  the 
general  replication  de  injuria  (after  admit- 
ting the  fiat  as  matter  of  record)  would  be 
sufficient,  and  would  put  the  defendant  on 
proof  of  the  trading,  petitioning  creditor's 
debt,  act  of  bankruptcy,  and  proceedings 
stated,  except  the  fiat;  see  O'Brien  v. 
Saxon,  2  B.  &  C.  908;  Jones  v.  Brown,  1 
Hodges,  35,  36,  per  Tindal,  C.  J.,  1  Bing. 
N.  C.  484,  S.  C. 


(q)  See  forms,  «S2,c.  Jones  i\  Brown,  1 
Bing.  N.  C.  484.  The  plaintiff"  replied 
merely  that  the  goods  belonged  to  him 
and  not  to  the  defendant ;  and  it  was  held 
that  upon  this  issue  it  was  not  incumbent 
on  the  defendants,  the  assignees,  to  give 
formal  proof  of  the  bankruptcy  and  their 
appointment  as  assignees.  In  general  the 
plea  of  no  property  would  sutfice  ;  ante, 
672,  note  (h). 

(r)  The  declaration  in  the  case  in  which 
the  above  was  pleaded,  laid  the  property 
in  the  assignees  and  a  conversion  after  the 
bankruptcy.  The  pleas  allowed  by  the 
Judge  were,  1st,  Not  guilty;  2dly,  Trav- 
erse of  plaintiffs'  property  as  assignees  ; 
3dly,  That  the  bankrupt  was  not  nor  is  a 
bankrupt  according  to  the  statutes,  modo, 
&.C. ;  and  4thly,  the  above  plea  in  the 
text. 

[ters] 
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the  registry  of  the  said  ship ;  and  further  reciting  that  the  said  J.  D.  was 

and  stood  justly  and  truly  indebted  to  tlie  defendants  in  the  sum  of  £ • 

and  upwards,  which  being  then  unable  to  pay  he  had  agreed,  in  order  to 
secure  the  same  and  any  further  moneys  which  might  at  any  time  there- 
after be  due  from  him  with  interest,  to  make  an  assignment  to  them  of, 
amongst  other  things,  the  said  ship,  upon  the  trusts  thereinafter  mention- 
ed, in  pursuance  of  the  said  agreement ;  and  in  consideration  of  the  said 

sum  of  £ and   upwards  so  due  and  owing  as   aforesaid,  and  another 

consideration  therein  mentioned,  the  said  J.  D.  granted,  bargained  and 
sold  unto  the  defendants  the  said  ship  [^'c.],  and  all  the  right,  title,  inter- 
est, trust,  possession,  property,  claim  and  demand  whatsoever,  both  at 
law  and  in  equity,  of  him  the  said  J.  D.  of,  in  and  to  the  said  ship  [c5'C.]; 
to  have  and  to  hold  the  same  unto  and  by  the  defendants,  their  execu- 
tors [4'f']5  absolutely  to  and  for  their  own  proper  use  and  benefit,  subject 
nevertheless  to  a  certain  proviso  or  fcondition  for  redemption  of  the  said 
ship  [<$-€.]  if  the  said  J.  D.,  his  executors  [($-c.]  or  any  of  them,  should 
and  did,  upon  demand  or  notice  in  writing  from  the  defendants,  well  and 
truly  pay  or  cause  to  be  paid  unto  the  defendants  [4'^']  ^^  such  sum  and 

sums   of  money,  with  interest   for   the   same  after  the  rate  of  £ per 

centum  per  annum,  from  the  time  or  respective  times  of  advancing  the 
same  to  the  day  or  days  of  payment,  as  the  said  J.  D.  then  did,  or  should 
or  might  at  any  time  or  times  thereafter  stand  indebted  in,  or  owe  unto 
the  defendants  for  6r  by  reason  or  means  of  any  moneys  then  due  and 
owing,  or  thereafter  to  be  advanced  or  paid  by  the  said  defendants  [^c], 
to  or  for  the  use  or  on  account  of  the  said  J.  D.  [^-c.];  and  it  was  by 
the  said  indenture  expressly  declared  and  agreed,  by  and  between  the 
said  parties  thereto,  that  if  the  said  J.  D.  should  not,  upon  such  demand 
or  notice  as  aforesaid,  well  and  truly  pay  unto  the  defendants  all  such 
principal  moneys  and  interest  as  should  or  might  be  due  to  them  as  afore- 
said and  every  part  thereof,  then  and  in  such  case  it  should  and  might  be 
lawful  to  and  for  the  defendants,  at  any  time  or  times  thereafter,  to  enter 
either  peaceably  or  forcibly,  if  requisite,  into,»and  keep  possession  of  the 
said  ship  [S^c-],  and  to  receive  and  take  the  earnings,  freights  and  profits 
thereof  to  their  and  his  own  use  and  benefit,  and  whether  in  or  out  of 
possession  thereof  either  to  mortgage  or  absolutely  to  sell  and  dispose  of 
the  same  to  any  person  or  persons  whomsoever,  for  so  much  money  as 
could  be  reasonably  obtained,  with  full  power  to  pay  ofi"  any  moneys 
which  might  be  borrowed  on  mortgage  thereof,  or  to  buy  in  the  said  ship, 
barge,  or  vessel,  or  any  of  the  things  thereto  belonging  at  any  auction 
thereof,  and  afterwards  to  re-mortgage  or  resell  the  same  to  any  person 
or  persons  without  being  answerable  for  any  loss  to  be  occasioned  there- 
by, and  to  execute  the  bill  or  bills  of  sale  or  assurances  to  the  purchaser 
or  purchasers,  or  mortgagee  or  mortgagees  of  the  same,  and  which  in- 
denture was  afterwards  and  before  the  said  J.  D.  became  a  bankrupt,  and 
in  the  life  time  of  the  said  J.  D.,  to  wit,  on  [<^c.],  produced  to  the  collect 

tor  and  comptroller  of  the  said  port  of ,  being  the  port  at  which  the 
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said  ship  was  then  last  registered  as  expressed  and  stated  in  the  said  cer- 
tificate of  registry  recited  in  the  said  indenture  ;  and  the  said  collector 
and  comptroller  afterwards  and  l)efore  the  said  J.  D.  hccame  a  bankrupt 
and  before  the  said  times,  when  &c.,  to  wit,  on  [^c]  entered  in  the  book 
of  such  last-mentioned  registry  the  last  mentioned  indenture,  together 
with  the  names,  residences  and  description  of  the  said  J.  D.  the  said 
mortgagor  of  the  said  ship,  and  the  names,  residences  and  descriptions 
of  the  defendants  as  the  mortgagees  thereof,  with  such  power  of  sale  as 
aforesaid,  and  the  said  collector  or  comptroller  then  indorsed  the  aforesaid 
particulars  of  such  indenture  with  certificate  of  the  registry  of  the  said 
ship,  pursuant  to  the  statute  in  such  case  made  and  provided,  and  all  ne- 
cessary and  proper  indorsements  required  by  the  statute  in  such  case  made 
and  provided  Avere  indorsed  on  the  said  certificate  of  registry  of  the  said 
ship,  pursuant  to  the  tstatute  in  such  case  made  and  provided  ;  and 
the  defendants  further  say  that  the  said  J.  D.  was  and  remained  indebted 

to  them  in  the  said  sum  of  .£ in  the  said  indenture  mentioned,  and  in 

another  large  sum  of  money,  to  wit,  of  £ for  interest  thereon,  before 

and  at  the  time  he  became  a  bankrupt,  and  at  the  time  of  giving  the  no- 
tice and  making  the  demand  hereinafter  mentioned,  and  until  and  at  the 
time  of  the  sale  hereinafter   next  mentioned  ;   and  the  said  J.  D.  so  being 

and  continuing  indebted  to  the    defendants  in  the  said  sum  of  £ and 

interest  thereon,  they  the  defendants  afterwards  and  before  the  said  time 
when  &c.,  to  wit,  on  [(^'c],  signed  and  gave  a  notice  in  writing  to  the 
said  J.  D.,  and  thereby  demanded  payment  of  and  by  the  said  J.  D.  of 
the  said  principal    money  and  interest   secured  by  the  said  indenture,   to 

wit,  the   said  sum  of  £ with  all  interest    for  the   same    at  the  rate 

aforesaid ;  but  the  said  J.  D.  did  not  upon  such  notice  or  demand,  or  at 
any  time  before  or  since  hitherto  well  and  truly,  or  in  any  manner  pay  or 
cause  to  be  paid  to    the  defendants  or    to  either  of  them  the    said  sum   of 

£ or  any  part  thereof,  with  interest  for  the  same  or  any  part  thereof, 

but  wholly  neglected,  omitted  and  refused  so  to  do  and  therein  failed  and 
made  default ;  by  reason  of  which  premises,  and  under  and  by  virtue  of 
the  power  and  authority  given  to  them  the  defendants  by  the  said  inden- 
ture, the  defendants  before  the  said  time,  when  &c.,  became  and  were 
entitled  to  take,  and  afterwards  and  after  such  default  of  and  by  the  said 
J.  D.  as  aforesaid  and  before  tlie  said  time,  when  «fec.,  to  wit,  on  [<^-c.], 
did  take  possession  of  the  said  ship  [4*<^']'  ^*^^  *'^^  purpose  of  selling,  and 
with  intent  to  sell  the  same  and  to  apply  the  proceeds  thereof  in  and  to- 
wards payment  and  satisfaction  of  the  said  principal  money  and  interest 
so  due  to  them  the  defendants  as  aforesaid ;  and  afterwards  and  before 
the  said  time,  when  &c.,  to  wit,  on  the  day  and  year  last  aforesaid,  de- 
livered (s)  the  same  to  one  Richard  Roe,  to  be  by  him  kept  to  and  for 
the  use  of  them  the  defendants  until  a  proper  and  convenient  time  for  the 
sale  thereof  by  them  the  defendants  for  the    purpose  aforesaid  ;  and  they 

(s)  This  is  the  form  of  giving  express  color,  ante,  674,  and  id.  note  (k). 
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further  say  that  the  said  R.  R.  afterwards  and  before  the  said  time,  when 
&c.,  to  wit,  on  the  day  and  year  last  aforesaid,  delivered  the  said  ship 
[^-c]  to  the  plaintiffs,  whereupon  the  defendants  afterwards  and  in  the 
life  time  of  the  said  T.  S.,  to  wit,  at  the  said  time  when  &c.,  took  the 
said  ship  [t^*^-]  from,  and  out  of  the  possession  of  the  plaintiffs,  and  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  under  and  by  virtue  of 
the  said  indenture  and  the  power  and  authority  to  them  thereby  given, 
sold  and  disposed  of  the  same  at  and  for  the  best  price  that  could  be  had 
or  gotten  for  the  same,  and  applied  the  proceeds  thereof  towards  pay- 
ment and  discharge  of  the  said  sum  of  £ and  the  interest  thereon  as 

they  lawfully  might  for  the  cause  aforesaid  ;  and  which  said  seizure  and 
sale  of  the  said  ship  [<5-c.],  in  manner  and  for  the  tcause  aforesaid  are  the 
supposed  conversion  in  the  declaration  mentioned,  and  whereof  the  plain- 
tiffs have  above  thereof  complained  against  them  the  defendants ;  and 
this  the  defendants  are  ready  to  verify,  &c. 


5.  Plea  (in  Trover  by  the  Assignees  of  a  Bankrupt  for  a  Bill  of  Ex- 
change, laying  that  the  Bill  ivas  the  Bankrupts  property,  and 
charging  a  Conversion  after  the  Bankruptcy,)  that  the  Bankrupt 
indorsed  the  Bill  to  the  Defendant  for  a  Debt  before  the  Bank- 
ruptcy, [t) 

\st.  Not  guilty  :  ^dly.  Denial  of  BanlcrupVs  Property.']  3dly,  And  for 
a  further  plea  in  this  behalf  the  defendant  saith,  that  heretofore  and  be- 
fore the  said  W.  G.  became  a  bankrupt,  to  wit,  on  [^c]  the  said  W.  G. 
was  justly  indebted    to  the  defendant  in    a  certain  sum  of  money,  to   wit, 

the  sum  of  <£ ,  for  [money  before    that  time    lent  and  advanced  by  the 

defendant  to  the  said  W.  G.,  and  at  his  request]  ;  and  the  said  W.  G. 
being  so  indebted  he,  the  said  W.  G.,  afterwards  and  before  he  became  a 
bankrupt,  to  wit,  on  [4'<^-]  J'lst  aforesaid,  at  the  request  and  upon  the  ap- 
plication of  the  defendant  made  to  him  for  the  payment  of  the  said  sum  of 
money,  indorsed  and  delive?ed  the  said  bill  of  exchange  in  the  said  dec- 
laration mentioned,  to  the  defendant  for  and  on  account  of  the  said  sum 
of  money  so  due  and  owing  from  him  to  the  defendant  as  aforesaid;  and 
the  defendant  then  accepted  and  received  the  said  bill  of  exchange  of  and 
from  the  said  W.  G.  before  he  became  a  bankrupt,  for  and  on  account  of 
his  said  debt,  and  then  became  and  was  the  lawful  holder  of  the  said  bill 
of  exchange,  and  entitled  thereto,  and  continued  such  holder  thereof  un- 
til and  at  the  time  of  the  said  supposed  conversion  thereof:  wherefore 
the  defendant  at  the  said  time,  when  <fec.  refused  to  deliver  the  said  bill 
to  the  plaintifts  as  assignees  as  aforesaid  upon  their  then  demanding  the 
same  of  him,  being  the  supposed  conversion  in  the  declaration  mention- 
ed ;  and  this  the  defendant  is  ready  to  verify,  &c. 

{t)   Semhle,  if  the  plaintiff  declared  upon  sufficient  and  proper,  see  Carr  2)>  Burdiss,  1 

his  property  as  assignee,  the  simple  plea  of  C.  M.  &  R.  782,  787;  ante,  676,  note  (n). 

traverse,    ante,   (j78,  id.    n.  (/>),    would    be  See  post,  689. 
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*  6.  Replication  thereto,  that  the  Bill  was  delivered  as  a   Fraudulent 

Preference,  (w) 

And  the  plaintiffs  as  to  the  plea  of  the  said  defendant  by  him  thirdly 
above  pleaded  say,  that  the  said  W.  G.  at  the  said  time  in  that  pleajn 
that  behalf  mentioned,  voluntarily  and  in  contemplation  of  hankruptcy, 
and  with  the  object  and  intention  of  giving  a  preference  and  advantage  to 
the  defendant  beyond  his  other  creditors,  indorsed  and  delivered  the  said 
bill  of  exchange  to  the  defendant;  and  this  the  plaintiffs  are  ready  to  ver- 
ify, &-C. 


f7.  Rejoinder  thereto,  denying  Fraud. 

And  the  defendant  as  to  the  said  replication  of  the  plaintifls  to  the  said 
third  plea  of  him  the  defendant,  saith,  that  the  said  W.  G.  did  not  indorse 
or  deliver  the  said  bill  of  exchange  to  him  the  defendant  voluntarily  and 
in  contemplation  of  bankruptcy,  or  with  the  object  or  intention  of  giving 
a  preference  or  advantage  to  the  defendant  beyond  his  other  creditors, 
in  manner  and  form  as  the  plaintiffs  have  ajpove  alleged  ;  and  of  this  the 
defendant  puts  himself  upon  the  country,  &c. 


8,  Plea  in  an  Action  by  Assignees  of  a  Bankrupt,  laying  Possession 
in  them,  that  the  Defendant  sold  the  Goods  to  the  Bankrupt,  claim- 
ing a  Lien^for  the  price,  (x) 


9.  Plea  that  the  Goods  were  sold  by  Defendant  to  the  Bankrupt  on 
the  terms  that  Defendant  might  retake  them,  if  the  price  were  not 
paid,  justifying  the  retaking  on  that  ground,  (y) 


10.  Plea  of  Lien  under  a  deposit  for  a  Debt  due  from  the  Bankrupt ; 
and  for  Work  done  for  him.  {z) 


II.  In  Trover  by  Assignees  of  a  Bankrupt  claiming  the  Goods  as 
their  Property,  a  Plea  of  Stoppage  in  transitu  on  behalf  of  the 
Vendor  of  the  Goods.  («) 

And  for  a  further  plea  in  this  behalf  the  defendants  say,  that  J.  S.  being 

(m)  Atkinson  v.  Brindall,  2  Bing.  N.  C.  (j/)  See  form,  &c.  Bolton  v.  Sherman, 2 

225  ;  2  Scott,  369;  Morgan  v.  Brundrett,2  M.  &  W.  395. 

N.  &  M.  280  ;  5  B.  «&  Ad.  229.  (2)  See  forms  Marks  v.  Lahee,  3  Bing. 

(x)  See  form,  &c.  Townley  v.   Crump,  N.  C.  408;  4  Scott,  137,  S.  C. ;  and  Form 

4  Ad.  &  E.  58  ;  see  Miles  v.  Gorton,  2  C.  5,  ■posl,Q96. 

&  M.  504,  511 ;  4  Tyr.  &  G.  295,  S.  C. ;  (a)  See  in    general  Whitaker  on  Lien, 

Tansiey  v.  Turner,  2  Bing.  N.  C.  151.  &c.;  Selw.  N.  P.  tit.  "  Stoppage  in  Tran- 
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a  trader,  carrying  on  business  at ,  heretofore,  and  before  the  said  A. 

E.  became  a  bankrupt,  to  wit,  on  [<$-c.]  bargained  for  and  agreed  to  sell 
upon  credit  to  the  said  A.  E.  [the  bankrupt,]  he  then  being  a  trader,  re- 
siding and  carrying  on  business   at  ,    the  said  goods    and  chattels  in 

the  said  declaration  mentioned,  at  and  for  a  certain  price  then  agreed 
upon  by  and  between  the  said  J.  S.  and  the  said  A.  E.  in  that  behalf,  and 
which  said  goods  and  chattels  were,  according  to  and  in  pursuance  of  the 
said  bargain,  to  be  sent  by  the  said  J.  S.  from  aforesaid,  and  car- 
ried and  conveyed,  and   delivered  to    the  said   A.   E.  at   aforesaid. 

And  the  defendants  further  say,  that  the  said  J.  S.  afterwards,  to  wit,  on 
[&c.]   aforesaid,  sent    the  said  goods    and  chattels    by  a    common  carrier 

from  aforesaid,    to  be  so   carried  and    conveyed,  tand  delivered  as 

aforesaid,  and  which  said  goods  and  chattels  afterwards  and  at  the  time 
of  the  stoppage  hereinafter  mentioned,  were  in  the  possession  of  the  de- 
fendants, they  being  wharfingers,  in  the  course  of  such  carriage  and  con- 
veyance ;  and  the   defendants   further  say,  that   before  the  arrival  of  the 

said  goods  and  chattels  in aforesaid,  the  said  A.    E.  became  wholly 

insolvent  and  unable  to  pay  the  said  J.  S.  for  the  said  goods  and  chattels, 
whereupon  the  said  J.  S.  whilst  the  said  goods  and  chattels  were  in  the 
possession  of  the  defendants  as  aforesaid,  and  before  the  delivery  thereof 
to  the  said  A.  E.  stopped  the  said  goods  and  chattels,  and  required  the 
defendants  to  hold  possession  thereof  for  him  the  said  J.  S.,  whereof  the 
said  A.  E.  before  he  became  bankrupt  and  the  plaintiiFs  assignees  as 
aforesaid,  afterwards,  to  wit,  on  [*5-c.]  aforesaid  had  notice;  and  the  de- 
fendants further  say,  that  the  price  of  the  said  goods  and  chattels  before 
and  at  the  time  of  such  stoppage  was  and  is  still  wholly  unpaid  to  the  said 
J.  S.,  wherefore  they  the  defendants,  after  the  plaintiffs  were  appointed 
assignees  as  aforesaid,  as  the  servants,  and  by  the  direction  and  under  the 
authority  of  the  said  J.  S.,  refused  to  deliver  the  said  goods  and  chattels 
to  the  plaintiffs,  but  delivered  possession  thereof  to  certain  persons,  to 
wit,  one ,  for  the  said  J.  S.  as  they  lawfully  might  for  the  cause  afore- 
said, and  which  is  the  conversion  in  the  said  declaration  mentioned ;  and 
this  the  defendants  are  ready  to  verify. 


12.  Rejjlication  to  the  above  Flea,  that  the  delivery  to  the  Bankrupt 
ivas  complete  before  the  Stoppage  in  Transitu. 

And  the  plaintiffs  as  to  the  plea  of  the  defendants  by  them  firstly  above 
pleaded  say,  that  after  the  said  goods  and  chattels  in  the  said  declaration 
mentioned  had  been  and  were  sent  by  such  common  carrier  as  aforesaid, 
to  be  carried  and  conveyed  and  delivered  as  aforesaid,  to  wit,  on  [<§"C.} 
the  said  goods  and  chattels  came  into  the  possession  of  and  were  received 

Bitu;"  3  Chit.  Commer.  Law,  340;  Chit.     W.  375;  2  Bing.  N.  C.  81  ;  2  Scott,  146, 
jun.  Cont.  2d   ed.  342;  James  v.  Griffin,  1     S.  C. 
M.  &  W.  20 ;  1  Tyr.  &  G.  449  ;  2  M.  & 
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by  the  defendants  as  agents  and  wharfingers  of  and  for  tlie  said  A.  E.,  to 
wit,  at  London  aforesaid,  and  the  defendants  then  held  the  same  as  such 
agents  and  wharfingers  of  and  for  the  said  A.  E.,  and  for  his  use  and  bene- 
fit, and  the  deUvery  thereof  to  the  said  A.  E.  then  was  complete  ;  and 
the  plaintiffs  further  say,  that  the  said  J.  S.  did  not  stop  the  said  goods 
and  chattels,  or  any  or  either  of  them,  or  any  part  thereof,  or  require 
the  defendants,  or  either  of  them,  to  hold  possession  of  the  same,  or  any 
part  thereof,  for  him  the  said  J.  S.  at  any  time  before  the  defendants  re- 
ceived and  held  the  said  goods  as  such  agents  and  wharfingers  of  and  for 
the  said  A.  E.  as  aforesaid,  or  before  the  delivery  thereof  to  him  was  so 
complete  as  aforesaid  ;  and  this  the  plaintiffs  pray  may  be  inquired  of  by 
the  country,  &c. 


f  L3.  To  Trover  by  Assignees  of  a  Bankrupt — Plea  that  the  Defend- 
ant purchased  and  paid  for  the  Goods  bona  fide,  and  without  No- 
tice, after  the  Act  of  Bankruptcy  and  befoi'e  Fiat.(b) 

And  for  a  further  plea  in  this  behalf  the  defendant  says,  that  hereto- 
fore, to  wit,  on  [4'c.]  the  said  E.  F.  committed  an  act  of  bankruptcy  M'ith- 
in  the  true  intent  and  meaning  of  the  statute  in  force  concerning  bank- 
rupts, and  that  the  fiat  in  bankruptcy  issued  in  that  behalf,  upon  which 
the  plaintiffs  became  and  were  assignees  as  aforesaid,  was  founded  on 
the  said  act  of  bankrujjtcy  and  was  issued  on  [t^-c],  and  the  defendant 
avers  that  after  the  said  E.  F.  committed  the  said  act  of  bankruptcy,  and 
before  the  date  and  issuing  of  the  said  fiat  in  bankruptcy  thereon,  to 
wit,  on  [4'<^']  ^^5  the  defendant,  really  and  honafde  purchased  the  said 
goods  and  chattels  in  the  said  declaration  mentioned,  of  and  from  the 
said  E.  F.  at  and  for  certain  reasonable  prices  in  that  behalf  agreed  up- 
on between  them,  amounting  to  a  large  sum,  to  wit,  £, ;  and  the  de- 
fendant, before  the  date  and  issuing  of  the  said  fiat,  to  wit,  on  the  day 
and  year  last  aforesaid,  really  and  bona  fide  paid  to  the  said  E.  F.  the 
said  prices  of  the  said  goods  and  chattels  ;  and  the  defendant  further 
saith,  that  he  had  not  at  the  time  of  his  purchasing  the  said  goods  and 
chattels  as  aforesaid,  or  at  the  time  he  the  defendant  so  paid  the  price 
thereof  as  aforesaid,  notice  of  any  act  of  bankruptcy  having  been  com- 
mitted by  the  said  E.  F.,  and  that  the  plaintiffs,  as  assignees  as  aforesaid, 
have  not,  nor  hath  either  of  them  paid  or  tendered,  or   offered    to   repay 

to  the  defendant  the  said  sum  of  £ ,  or  any  part   thereof;  wherefore 

the  defendant,  at  the  said  time  when  <fcc.  claimed  the  said  goods  and 
chattels,  and  refused  on  demand  then  made  by  the  plaintiffs,  as  assignees 
as  aforesaid,  to  deliver  the  same  to  them,  being  the  conversion  in  the 
declaration  mentioned  ;  and  this  the  defendant  is  ready  to  verify,  &c. 


(6)  See  6  G.  4,  c.  16,  s.  82 ;  Hill  v.  Far-  N.  C.  400  ;  4  Scott,  123,  S.  C.  Pledge  by 
nell,  9  B.  «&.  C.  45  ;  and  the  form  of  plea  bankrupt,  Cannan  v.  Denew,  10  Bing.  292  ; 
and  decision  in  De vas  v.  Venables,  3  Bing.     3  M.  &  Sc.  761 ,  S.  C. 
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14.  Plea  in  Trover  by  Assignees,  charging  a  Conversion  after  the 
Bankruptcy,  claiming  a  Lien  for  Work  done  before  and  after  the 
Bankruptcy. {c) 

And  for  a  further  plea  in  this  behalf,  the  defendant  saith,  that  before 
the  said  D.  H.  became  a  bankrupt,  to  wit,  on  [^'c.],  he  was  lawfully  pos- 
sessed as  of  his  own  propei'ty  of  certain  wool  and  materials,  whereof  the 
said  cloth  in  tthe  said  declaration  mentioned  was  and  is  composed,  and 
being  so  possessed  then  delivered  the  said  wool  and  materials  to  the  de- 
fendant, he  then  and  thence  hitherto  carrying  on  the  business  of  a  man- 
ufacturer of  cloth,  for  the  purpose  and  in  order  that  the  defendant  might 
in  the  way  of  his  said  business  by  and  with  the  said  wool  and  materials 
manufacture  the  said  cloth  in  the  declaration  mentioned,  for  reward  to 
the  defendant  in  that  behalf;  and  the  defendant  further  saith,  that  after- 
wards and  before  the  said  D.  H.  became  a  bankrupt,  to  wit,  on  the  day 
and  year  last  aforesaid,  he,  the  defendant,  did  accordingly  in  the  way  of 
his  said  business  in  part  manufacture  the  said  cloth  by  and  with  the  said 
wool  and  other  materials  upon  the  terms  aforesaid,  and  that  after  the 
said  bankruptcy,  to  wit,  on  [i^c.],  the  plaintiff,  as  assignees  as  aforesaid, 
requested  the  defendant  in  the  way  of  his  said  business  to  finish  and  com- 
plete the  manufacture  of  the  said  cloth  upon  the  terms  aforesaid  ;  and 
thereupon  the  defendant  before  the  said  time  when  «fcc.  to  wit,  on  the 
day  and  year  last  aforesaid,  in  the  way  of  his  said  business  did  finish  and 
complete  the  manufacture  of  the  said  cloth  by  and  with  the  said  wool 
and  materials  upon  the  terms  aforesaid  ;  and  the  defendant  further  saitli, 
that  the  reasonable  reward  payable  and  to  be  paid  to  the  defendant  for 
manufacturing  the  said  cloth  on  the  said  several   occasions   as  aforesaid, 

amounted  to  a  certain   sum,  to   wit,  £10,  part   whereof,   to   wit,  £ , 

was  for  the  said  work  done  before  the  said  bankruptcy,  and  the  residue 
thereof  for  the  said  work  done  after  the  said  bankruptcy,  but  neither  the 
said  D.  H.  before  his  said  bankruptcy  nor  the  plaintiffs  since  the  said 
bankruptcy,  paid  to  the  defendant  the  said  sum  of  £\0,  or  any  part 
thereof,  and  before  and  at  the  said  time  when  &c.  the  same  was  due, 
in  arrear  and  unsatisfied  to  the  defendant,  wherefore  the  defendant  hath 
continually  held  the  said  cloth  as  such  lien  as  aforesaid,  and  at  the  said 
time  when  &,c.  having  by  reason  of  the  premises  a  lien  on  the  said  cloth 

in  the  said  declaration  mentioned,  for  the  said  sum  of  £ ,  refused    to 

deliver  to  the  plaintiffs  the  said  cloth  upon  their  then,  as  assignees  as 
aforesaid,  demanding  of  him  the   said  cloth,  unless  the  plaintifis  would 


(c)  As  to  pleas  of  lien    in   general,  see  rie,  2  Bing.  N.  C.  755;  3  Scott,  298,  S.  C, 

Forms,  &c.,  joo5f,  691  to  698.     These  may  Where  the  claim  to  hold  the  goods  is  not 

readily  be  adapted  to  pleas  of  Hen  in  case  founded  on  alien  for  a  debt,  bnt  depends 

of  bankruptcy.     See  plea  of  ^cweraZ    lien  on  mutual  credit  between   the    parties  at 

as  an   insurance  broker   in   trover  by  as-  the  time  of  the  bankruptcy,  justifying  the 

signecs,  and  replication  that  a  bill  not  due  detention,  the  plea  must  be  specially  fram- 

was  taken  for  the  debt,  Hewison  V.  Gulh-  ed  accordingly  ;  id.  ;  see  ante,  391,  Form  5. 
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pay  to  the  defendant  the  said  sum  of  money  so  due  to  him  as  aforesaid, 
as  he  lawfully  might  for  the  cause  aforesaid,  being  the  said  supposed  con- 
version in  the  declaration  mentioned  ;  and  this  the  defendant  is  ready  to 
verify,  ifec. 


15.  Replication,  that  the  Plaintiffs,  as  Assignees,  tendered  the 
amount  of  Lien.     [See  Form,  post,  697.) 

And  as  to  the  plea  of  the  defendant  by  him  lastly  above  pleaded,  the 
plaintiff's  say,  that  although  true  it  is,  that  the  defendant,  before  the  said 
time  when,  ifec.  had  a  lien  on  the  said  cloth  in  the  said  declaration  men- 
tioned, for  certain  reasonable  reward  payable  to  the  defendant  for  manu- 
facturing the  same  for  the  said  D.  H.  before  he  became  bankrupt  and 
for  the  plaintiffs,  as  assignees  as  aforesaid,  since  the  said  bankruptcy ; 
for  replication  nevertheless  tin»this  behalf,  the  plaintiffs  say,  that  hereto- 
fore and  before  the  commencement  of  this  suit,  to  wit,  at  the  said  time 
when  &c.  they,  the  plaintiffs,  were  ready  and  willing  and    then   tendered 

and  offered  to  pay  to  the  defendant  the  sum  of  £ ,  being  the  amount 

of  his  said  lien,  for  manufacturing  such  cloth,  and  then  demanded  the 
said  cloth  of  the  defendant,  but  the  defendant  then  wholly  refused  to  ac- 
cept or  receive  the  amount  of  the  said  lien  or  to  deliver  the  said  cloth  or 
any  part  thereof  to  the  plaintiffs,  and  then,  oh  the  contrary  thereof,  the 
defendant  wrongfully  insisted  on  retaining  the  said  cloth,  not  only  in  re- 
spect of  the  said  lien,  but  in  respect  of  a  certain  other  sum  of  money 
then  alleged  by  the  defendant  to  be  due  and  owing  to  him  from  the  said 
D.  H.  at  the  time  he  became  bankrupt,  and  the  defendant  did  then 
wrongfully  retain  the  said  cloth  accordingly,  which  is  the  conversion  in 
the  declaration  mentioned  ;  and  this  the  plaintiffs  are  ready  to  verify, 
ifec. 


16.  Plea  to  a  Declaration  by  the  Assignees  of  a  Bankrupt,  charging 
a  Conversion  after  the  Bankruptcy,  that  the  Defendant  redelivered 
the  Goods  to  the  Bankrupt  before  the  fiat  and  without  notice  of 
an  act  of  Bankruptcy,  {d) 

And  for  a  further  plea  in  this  behalf,  the  defendant  says,  that  before 
the  said  E.  F.  committed  an  act  of  bankruptcy,  and  before  the  issuing  of 
the  fiat  in  banl^ruptcy  under  Avhich  the  plaintiff's  became  assignees  as 
aforesaid,  to  w4t,  on  [^c],  he,  the  said  E.  F.,  delivered  to  the  defendant 
and  deposited  and  left  with  him  the  said  goods  and  chattels  in  the  decla- 
ration mentioned,   then   being  the   goods  and  chattels  of  the  saidE.  F., 

{d)  By   the   Bankrupt  Act,  6  Geo.  4,  c.  the   delivery  thereof  to   him  or  his  order, 

16,  s.  84,  no   person   having  in  his  posses-  provided  such  person   had  not,  at  the  time 

sion  or  custody  any  goous  belonging  to  the  of  such  delivery,  notice  that  such  bankrupt 

bankrupt  shall  be  endangered  by  reason  of  had  committed  an  act  of  bankruptcy. 
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and  belonging  to  him,  to  be  kept  and  taken  care  of  by  the  defendant  for 
the  said  E.  F. ;  and  the  defendant  further  saith,  that  after  the  said  E.  F. 
committed  an  act  of  bankruptcy,  to  wit,  the  act  of  bankruptcy  whereon 
the  said  fiat  was  issued,  and  before  the  issuing  of  the  said  fiat,  to  wit,  on 
[4'c.],  he,  the  defendant,  redeUvered  the  said  goods  and  chattels  in  the 
declaration  mentioned,  (the  same  then  being  and  remaining  in  the  hands 
and  possession  of  the  defendant  by  virtue  of  the  said  deposit),  to  the  said 
E.  F.  at  his  request  ;  and  the  defendant  further  says,  that  he  had  not  be- 
fore or  at  the  time  of  such  redelivery  of  the  said  goods  and  chattels  to 
the  said  E.  F.  as  aforesaid,  notice  that  the  said  E.  F.  had  committed  any 
act  of  bankruptcy  ;  which  said  redelivery  of  the  said  goods  and  chattels 
to  the  said  E.  F.  is  the  said  supposed  conversion  by  the  defendant  in  the 
declaration  mentioned,  and  whereof  the  plaintiffs,  as  assignees  as  afore- 
said, have  above  complained  against«iiim ;  and  this  the  defendant  is  ready 
to  verify,  Sec. 


fl7.  Plea  in  Trover  against  the  Assignees  of  a  Bankrupt,  that  the 
Goods  were  in  the  Bankrupt's  possession  as  reputed  owner,  (e) 

State  the  trading,  petitioning  creditor'' s  debt,  bankruptcy ,  fiat,  and  adjudi- 
cation, Sfc.  and  appointment  of  assignees,  and  confirmation  thereof,  and  end 
with  the  reference  to  the  memoranda  of  choice  and  appointment,  according  to 
Form  5,  ante,  250  to  252.]  And  the  defendants  further  say,  that  hereto- 
fore and  before  the  committing  of  the  grievances  in  the  declaration  men- 
tioned, and  before  and  at  the  time  the  said  J.  G<  became  such  bankrupt  as 
aforesaid,  the  plaintiff  was  the  true  owner  of  the  said  goods  and  chattels 
in  the  declaration  mentioned  ;  {f)  and  that  the  said  J.  G.  before  the  com- 
mitting of  the  grievances  in  the  declaration  mentioned,  and  before  and 
at  the  time  he  became  a  bankrupt  as  aforesaid,  by  the  consent  and  per- 
mission of  the  plaintiff,  so  being  the  true  owner  thereof  as  aforesaid,  had 
in  his  possession,  {g)  order  and  disposition  all  and  singular  the  said  goods 
and  chattels  in  the  said  declaration  mentioned,  and  then  and  during  all 
that  time  was  the  i-eputed  owner  thereof;  {h)  and  the  defendant  further 
saith,  that  afterwards  and  after  the  said  J.  G.  became  such  bankrupt  as 
aforesaid,  aud  after  the  defendant  E.  F.  was  chosen  assignee  as  aforesaid, 
and  accepted  the  said  trust  as  aforesaid,  and  after  the  said  choice  v/as  so 
confii-med  and  certified  as  aforesaid,  to  wit,  on  [4'^-]'  t^^y,  the  said  de- 
fendants, claimed  to  be  and  became  and  were  entitled  to  the   said  goods 


I 


(c)  See  Bankrupt  Act,  6  Geo.  4,  c.  16,  s.  or  chattels  whereof  he  was  reputed  oicner, 

72;    see   Carr  v.  Burdiss,  1  C.  M.   &.  R.  or  whereof  he   had  taken  upon   him  the 

782,  788  ;  Arch.  Bank.  Law,  6th  ed.  180.  sale,  alteration  or  disposition  as  owner,  the 

(f)  This  gives  color.  commissioners    shall    have    power   to   sell 

(a)  The  words  of  the  act  are,  "  That  if  and  dispose  of  the  same  for  the  benefit  of 

any    bankrupt    at    the    time    he    becomes  the  creditors  under  the  commission." 
bankrupt  shall  by  the  consent  and  permis-         (A)   If  the  action  be  for  a  skip,  negative 

sion  of  the  true  owner  thereof,  have  in  his  the  proviso  in  6  Geo.  4,  c.  16,  s.  72. 
"possession,  order  or  disposition  any  goods 
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and  chattels,  as  such  assignees  as  aforesaid,  for  the  benefit  of  the  cred- 
itors under  the  said  fiat;  and  thereupon  they,  the  said  defendants,  as 
such  assignees  as  aforesaid,  to  wit,  on  [<^c.],  kept  and  retained  possession 
of  the  said  goods  and  chattels  and  refused  to  deliver  the  same  to  the 
plaintiff  on  demand  by  the  plaintiff  then  made  for  that  purpose,  and  con- 
verted the  same  to  the  use  of  them,  the  defendants,  as  assignees  as  afore- 
said, which  are  the  same  supposed  grievances  in  the  declaration  mention- 
ed, and  whereof  the  plaintiff  hath  above  thereof  complained  ;  and  this 
the  defendants  are  ready  to  verify,  &c. 


18.  In  Trover  by  Assignees,  Plea  justifying  under  a  fieri  facias 
against  the  Bankrupt ;  and  Replication  that  Judgment  was  by 
Cognovit  and  the  Action  collusive,  ^c.  {i) 


f  19.  Plea  of  Payment  of  Money  or  Damages  into  Court  in  Trover 
by  the  Assignees  of  a  Bankrupt,  (j) 


BAILEES. 


[Plea,  by  the  bailee  of  a  bill  to  get  it  discounted,  that  he  did  so  accord- 
ing to  the  authority  given  ;  Palmer  v.  Jarmain,  2  M.  &  W.  282.  A 
bailee  claiming  and  having  a  special  title  or  possessory  interest  ia  the 
goods,  may  defend  if  sued  by  the  general  or  reversionary  owner,  or  a 
stranger,  upon  the  common  plea  traversing  the  property  in  the  plaintiff; 
or  may  defend  against  the  owner  in  reversion,  or  bailor,  upon  a  special 
plea  of  the  bailment.] 


BILLS  OF  EXCHANGE. 


1.  Pleas  in  Trover  for. 

[In  trover  for  a  bill,  pleas  that  the  defendant  took  the  bill  from  a  third 
person  for  a  debt,  &c.,  and  replication  thereto  ;  Fancourt  v.  Bull,  1  Bing. 
N.  C.  681  ;  1  Scott,  641 ;  1  Hodg.  98,  S.  C.  In  that  case  the  form  of  a 
plea  setting  up  title  to  a  bill  in  the  defendant,  is  fully  considered  and  ex- 
plained by  Tindal,  C.  J.  in  delivering  the  judgment  of  the  Court.  The 
plea  must  give  the  plaintiff  color,  and  must  show,  not  merely  an  indorse- 

(i)  See  forms,  Scott,  assignee,  i;.  Lewis,  v.    Nicholson,  6   C.    &  P.    712,   note  (a). 

7  C.  &  P.  .347  ;  post,  tit.  "  Sheriff."  The  form,ante,  369,  will  apply,  describing 

(j)  Form  of  plea  and  replication,  Clark  the  plaintiffs  "  as  assignees  as  aforesaid." 
Vol.  II.                        30  [t689] 
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ment  to  defendant,  but  also  that  it  was  for  value  and  without  notice  of 
any  defect  in  a  prior  party's  title,   &c. 

Plea  that  the  defendant  received  a  bill  from  a  third  person  as  his  agent 
to  deliver  it  to  the  plaintiff,  but  that  defendant's  principal  countermanded 
the  authority,  and  pleadings  thereon ;  Brind  v.  Hampshire,  1  M.  &  W. 
365;  1  Tyr.  &  Gr.  790,  S.  C. 

Plea  that  the  plaintiff  delivered  the  bill  to  defendant  as  his  agent,  to 
get  it  discounted,  which  the  defendant  did;  Palmer  v.  Jarmain,  2  M.  & 
W.  282. 

Plea,  ifec.  in  trover  by  assignees  of  a  bankrupt  for  a  bill ;  ante,  682. 

Where  the  plaintiff  has  been  divested  of  his  property  in  the  bill  before 
the  conversion,  the  common  plea  of  no  property  {ante,  673,  note  (h),) 
suffices.]  • 


2.  Plea,  in  Trover  for  a  Bill,  that  the  Defendant  took  it  bond  fide 
from  a  Person  to  ivhom  the  Plaintiff  had  delivered  it  as  a  security 
for  a  Debt  due  to  Defendant  with  the  option  of  discounting  the 
Bill. 

And  foi-  a  further  plea  in  this  behalf,  the  defendant  saith  that  before 
the  ttime  of  the  said  supposed  conversion  of  the  said  bill,  the  plaintiff, 
who  was  the  drawer  thereof  and  to  whose  order  the  same  was  payable  as 
aforesaid,  was  lawfully  possessed  of  the  same  as  of  his  own  property, 
and  being  so  possessed  thereof  the  plaintiff  before  and  at  the  said  time, 
when,  &c.,  to  wit,  on  [<§'C.],  indorsed  the  same  in  blank,  and  then  de- 
livered the  same  so  indorsed  to  another  person,  to  wit,  one  E.  F.  and  the 
said  bill  so  indorsed  as  aforesaid  was,  before  and  at  the  time  of  the  de- 
livery thereof  to  the  defendant  as  hereinafter  mentioned,  in  the  hands 
and  possession  of  the  said  E.  F.,  and  he  was  the  holder  of  the  said  bill ; 
and  the  said  E.  F.  being  such  holder  of  the  said  bill  of  exchange,  before 
and  at  the  time  of  the  delivery  thereof  to  the  defendant  as  hereinafter 
mentioned,  was   indebted  to  the  defendant  in    a  large  sum   of  money,  to 

wit,  the  sum  of  £ for  goods  sold  and  delivered    by  the  defendant  to 

the  said  E.  F.  at  his  request ;  and  thereupon  heretofore  and  before  the 
said  bill  became  due  according  to  the  tenor  and  effect  thereof,  and  before 
the  said  time,  when  &c.,  to  wit,  on  [<$^c.]  the  said  E.  F.  being  such  holder 
thereof,  and  being  indebted  to  the  defendant  as  aforesaid,  indorsed  the 
said  bill  and  delivered  the  same  so  indorsed  as  aforesaid  to  the  defendant, 
and  the  defendant  then  received  the  same  from  the  said  E.  F.  bona  fide 
and  without  notice  that  the  said  E.  F.  had  not  full  right  and  title  to  the 
said  bill,  or  that  the  plaintiff  was  entitled  thereto,  and  upon  a  good  and 
sufficient  consideration,  to  wit,  upon  the  terms  that  the  defendant  should 
hold  the  said  bill  as  a  security  for  and  on  account  of  his  said  debt  until 
the  said  bill  should  become  due  acfcording  to  the  tenor  and  effect  thereof, 
and  should,  Avhen  the  said  bill  should  become  due  and  payable,  present 
[t690] 
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the  same  for  payment,  and  in  case  the  same  sliould  be  paid  should  retain 

out  of  the  amount  thereof  the  said  sum  of  £ ,  so  due  and  owing  from 

the  said  E.  F.  to  the  defendant  as  aforesaid,  and  pay  tlie  residue  of  the 
proceeds  of  the  said  bill  to  the  said  E.  F.,  or  else  that  the  defendant 
should  at  his  election  at  once  discount,  or  cause  to  be  discounted  the  said 
bill,  and  after  retaining  such  debt  so  due  to  him,  pay  to  him  the  said  E. 
F.  the  residue  of  the  proceeds  thereof,  less  the  amount  of  legal  interest 
on  the  amount  of  the  said  bill  for  the  time  the  same  had  to  run  ;  and  the 
defendant  further  saith  that  the  said  bill  had  not  become  due,  according 
to  the  tenor  and  effect  thereof,  when  this  action  was  commenced,  and  that 
he  hath  elected  to  hold  and  still  holds  the  said  bill  of  exchange  for  the 
purpose  and  upon  the  terms  herein  first  mentioned,  to  wit,  as  a  security 
for  and  on  account  of  his  said  debt  upon  the  said  terms  in  that  behalf, 
and  at  the  said  time,  when  &c.,  refused  to  deliver  the  said  bill  to  the 
plaintiff,  being  the  same  supposed  conversion  of  the  said  bill  whereof  the 
plaintifl"  hath  above  thereof  complained  against  the  defendant ;  and  this 
the  defendant  is  ready  to  verify,  &c. 


IDISTRESS  FOR  RENT  {k). 


EXECUTION.  {See  "  Sheriff.' 


FRAUD.  (0 


LIEN  AND  PLEDGE,  (m) 


(At)  See  ante,  625,  note  (i),  and  fost, 
"  Trespass — Fleas  in — Distress." 

(Z)  See  ante,  631.  Observations  and 
forms,  676. 

(711)  We  have  seen  tJiat  it  is  still  unde- 
cided whether  in  trover  the  detention  of 
the  goods,  as  a  lien  for  a  debt,  may  be  giv- 
en in  evidence  under  not  guilty,  or  must 
be  specially  pleaded,  ante,  672.  The  lat- 
ter course  is  customary.  Where  a  partic- 
ular lien  arises  in  respect  of  several  chat- 
tels deUvered  to  the  defendant,  under  dis- 
tinct contracts  for  work  to  be  done  in  res- 
pect of  ««c/i  article,  it  seems  there  must  be 
a  separate  plea  of  lien  in  reference  to  each 
chattel;  and  that  if  the  defendant  in  a 
plea,  claim  alien  for  the  total  of  the  debts 
due  to  him  in  respect  of  the  various  goods, 


the  plaintiff  may  successfully  reply  that 
the  defendant  was  retained  and  did  work 
under  the  separate  and  distinct  contracts; 
for  the  claim  is  properly  to  separate  liens, 
not  one  lien  for  the  whole  amount ;  ftlarks 
V.  Lahee,  3  Bing.  N.  C.  40S  ;  4  Scott,  137, 
S.  C.  In  an  action  of  trover  for  wool,  the 
Court  allowed  defendant  to  plead,  "  1st, 
The  general  issue  ;  2d,  a  lien  by  custom  ; 
3d,  a  lien  by  agreement;  4th,  a  lien  by 
custom,  with  a  statement  that  the  wool 
was  deposited  by  one  having  a  prima  facie 
title  to  it;  and  5th,  a  lien  by  custom,  with 
a  statement  that  the  wool  was  deposited 
with  the  defendant  by  the  plaintiff" 's 
agent ;"  Leuckhart  i\  Cooper,  1  Sc.  481 ;  1 
Bing.  N.  C.  509  ;  ]  Hodg.  16  ;  7  C.  &  P. 
119.     hien  against  Assignees ;  aiite,  6So- 
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1.  Plea  of  Lien  by  a   Tradesman  for  Work  done   in  respect  of  the 

Goods,  (n) 

And  for  a  further  plea  in  this  behalf,  the  defendant  saith,  that  the  said 
goods  and  chattels  in  the  said  declaration  mentioned,  were,  before  the 
said  time  when,  &c.  to  wit,  on  [^'c.]  delivered  by  the  plaintiff  to  the  de- 
fendant, to  be  by  him  the  defendant,  in  the  way  of  his  business  of  a 

repaired  [as  the  case  may  he,]  for  the  plaintiff  for  reward  to  the  defendant, 
and  upon  the  terms  that  the  price  and  value  of  the  work  to  be  done,  and 
the  materials  for  the  same  to  be  provided  by  the  defendant  in  repairing 
the  said  goods  and  chattels  as  aforesaid,  should  be  paid  when  the  said 
repairs  were  completed,  [and  that  the  defendant  should  have  a  lien  on  the 
said  goods  and  chattels  for  such  price  and  value,  and  be  entitled  to  hold 
the  same  goods  and  chattels  as  a  security  for  the  payment  of  such  price 
and  value  by  the  plaintiff  (o),]  and  the  defendant  avers  that  he  then  re- 
ceived the  said  goods  tand  chattels  of  and  from  the  plaintiff  on  the  said 
terms  and  not  otherwise,  and  before  the  said  time  when,  &c.  to  wit,  on 
the  day  and  year  last  aforesaid,  did  work  and  found  the  necessary  mate- 
rials in  and  about  the  repairing,  and  then  repaired  the  said  goods  and 
chattels  for  the  plaintiff  upon  the  said  terms,  and  the  said  repairs  were 
then  completed,  and  the  reasonable  price  and  value  of  the  same  therefore 

payable  to  the   defendant    amounted    to   a  certain   sum,  to    wit,  £ , 

whereof  the  plaintiff  then  had  notice,  and  was  then  requested  by  the  de- 
fendant to  pay  him  the  said  sum,  but  the  plaintiff  hath  neglected  so  to  do 
[nor  hath  he  tendered  to  the  plaintiff  the  said  sum  of  £— — ,  or  any  part 
thereof,  {p)]  and  the  same  before  and  at  the  said  time  when,  &c.  and  at 
the  time  of  the  commencement  of  this  suit  was  and  is  wholly  due  and  in 
arrear,  wherefore  the  defendant  hath  continually  held  and  detained,  and 
now  holds  and  detains  the  said  goods  and  chattels,  as  such  hen  and  secu- 
rity for  the  said  sum  of  £ — — ,  and  at  the  said  time  when,  &c.  refused  to 
deliver  up  the  same  to  the  plaintiff  on  being  then  required  by  him  so  to 
do,  as  the  defendant  lawfully  might,  being  the  said  supposed  conversion- 
in  the  declaration  mentioned ;  and  this  the  defendant  is  ready  to  verify, 
^c. 


(n)  See  a  Form,  Judson  v.  Elheridge,  1  East,  4;  Boardman  v.  Sill,  1  Campb.  410, 
C.  «&  M.  743.  By  implication  of  law  ev-  note;  Hartley  v.  Hitclioook,  1  Stark.  R. 
ery  workman  has  a  lien  for  work  done  in  408;  White  v.  Gainer,  9  Moor.  41;  2 
respect  of  goods  for  the  price  of  such  work  Bing.  23  ;  1  C.  &  P.  324  ;'see  in  general 
and  necessary  materials,  if  due  and  un-  Harr.  Ind.  Lien  ;  3  Chit.  Commerc.Law, 
paid;  see  Chase  v.  VVeslmore,  5  M.  &  537;  Wliitaker  on  Lien. 
Sel.  180;  Jacobs  v.  Latour,  5  Bing.  130,  2  (o)  This  allegation  between  the  brack- 
M.  &  P.  201;  provided  there  be  no  out-  ets  seems  to  be  unnecessary,  but  is  some- 
standing   security    not    due  ;     Ilewison    v.  times  introduced. 

Guthrie,  2  Bing.  N.  C.  759.     A  lien  is  lost  (p)  The  allegation  between  the  brackets 

by  parting     with   the     possession,  or  by  is  sometimes    used,  but  appears    to  be  un- 

claiming  to   hold  the  goods   upon    another  necessary, 
inconsistent   ground  ;     Sweet  ?'.    Pym,    1 
[t692J 


TROVER— PLEAS,  &c. :— LIEN  AND  PLEDdE.  692 


2.  Plea  of  a  General  Lien  by  a  Custom  of  Trade :  the  Lien  having 
been  acquired  against  a  former  Owner  of  the  Goods,  (q) 

And  for  a  further  plea  in  this  hehalf,  the  defendant  saith,  that  long  he- 
fore  and  at  the  said  time  when,  &c.  he  the  defendant  was  and  still  is  a 
silk  throwster,  and  the  trade  find  husiness  of  a  silk  throwster,  he  the  de- 
fendant, during  all  the  time  aforesaid,  used,  exercised,  and  carried  on, 
and  that  long  before  and  at  and  during  that  time,  and  at  the  times  here- 
inafter in  this  plea  mentioned,  there  was  and  still  is  a  certain  good  and 
laudable  custom  or  usage,  (r)  used  and  approved  of  throughout  England, 
in  the  said  trade  or  business  of  silk  throwsters,  that  any  person  or  per- 
sons using  the  said  trade  or  business  in  England,  and  bestowing  work  and 
labor  in  the  way  of  their  said  trade  or  business,  upon  any  silk  delivered 
to  him  or  them  for  the  purpose  of  being  twisted  or  thrown,  may  retain 
and  keep  such  silk  until  as  well  the  price  of  the  work  and  labor  by  him 
or  them  bestowed  on  such  silk,  in  or  about  the  twisting  or  throwing  the 
same,  as  also  all  and  every  sums  and  sum  of  money  which,  at  the  time 
of  the  delivery  of  such  silk,  may  be  due  or  owing  to  him  or  them,  from 
the  person  or  persons  so  delivering  the  same  tto  be  twisted  or  thrown 
as  aforesaid,  for  or  in  respect  of  the  twisting  or  throwing  of  any  other 
quantity  of  silk  before  that  time  twisted  or  thrown  for  and  on  behalf  of 
such  last  mentioned  person  or  persons,  by  the  said  person  or  ^lersons  so 
using  the  trade  or  business  of  silk  throwsters  as  aforesaid,  shall  be  fully 
paid  and  satisfied ;  and  the  defendant  further  saith,  that  one  L.  C.  be- 
fore the  delivery  of  the  said  silk  in  the  said  declaration  mentioned,  to 
the  defendant  to  be  twisted  and  thrown  as  hereinafter  mentioned,  and 
before  the  said  time  when,  &:-c.  to  wit,  on  [4'^']  with  notice  of  the  said 
custom  or  usage,  delivered  to  the  defendant,  and  the  defendant  received 
from  him,  divers  large  quantities  of  raw  silk  to  be  by  him  twisted  and 
thrown  in  the  way  of  his  said  trade  and  business  of  a  silk  throwster,  by 
him  then  carried  on,  for  reward  to  him  upon  the  terms  of  the  said  cus- 
t(*m  or  usage,  and  the  defendant  then  jierformed  aiid  bestowed  thereon 
his  work  and  labor  in  and  about  the  twisting  and  throwing  the  same,  in 
the  way  of  his  said  trade  and  business,  and  the  said  L.  C.  thereby  then 
became  and  Avas  indebted  to  the  defendant  in  a  certain  large  sum  of  mo- 
ney, to  wit,  the  sum  of  £ ,  for  and  in  respect  of  the  said  last  mention- 
ed work  and  labor,  which  said  sum  of  money  at  the  said  time  when, 
&c.    was  and  thenceforth   hitherto    hath    remained   and   continued,    and 

(q)  Plea  of  general  lien    by  woojfullers,  stead  of  stating  the    claim  as  a  custom)  to 

they  carrying    on  business  on    the  terms  of  plead,  after    showing  the  first  transaction, 

such  lien  ;  Cumpston  r.Haigh,  2  Bing.  N.  that  the  goods  in  question  were   delivered 

C.  449  ;  2  Scott,  684,  S.    C.     Replication,  and  received  "  on  the    terms,"  that  the  de- 

id.     Plea  of  general  lien,  by  a  warehouse-  lendants  should  have  a  lien  as  well  for  the 

keeper  in  London,  held  bad;  Leuckhart  t'.  former  debt  for  twisting,  as  for  the  demand 

Cooper,  3  Bing.  ]\.  C.  99  ;  3  Scott,  521,  S.  in    respect   of  the    particular   goods;    see 

C.  post,  695,  Form  4. 


(r)  Or,  semble,  it  might  be  judicious  (in- 
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still  is  wholly  due  and  in  arreai*  to  the  defendant  ;  and  the  defendant 
further  saith,  that  the  said  L.  C.  being  so  indebted  to  the  defen- 
dant as  aforesaid,  and  the  defendant  so  using,  exercising,  and  carrying 
on  the  said  trade  and  business  of  a  silk  throwster  as  aforesaid,  he 
the  said  L.  C.  with  notice  of  the  said  custom  or  usage,  before  the  said 
time  when,  &c.  to  wit,  on  [^c]  delivered  to  the  defendant,  and  the  de- 
fendant then  received  from  him,  the  said  silk  in  the  said  declaration 
mentioned,  the  same  then  being  in  a  raw  and  unwrought  state,  to  be  by 
the  defendant  twisted  and  thrown  in  the  way  of  his  said  trade  and  busi- 
ness, for  reward  to  him  upon  the  terms  of  the  said  custom  or  usage  ; 
and  the  defendant  afterwards,  and  before  the  said  time  when,  &c.  to  wit, 
on  the  day  and  year  last  aforesaid,  performed  and  bestowed  other  his 
work  and  labor,  care,  and  diligence  thereon,  in  the  way  of  his  said  trade 
and  business,  in  and  about  the  twisting  and  throwing  the  said  last  men- 
tioned silk,    for  which  he  the  defendant  reasonably    deserved  to    have  a 

certain  other  large  sum  of  money,  to  wit,  the  further  sum  of  £ ,  and 

the  same  is  now  and  wholly  due  and  in  arrear  and  unsatisfied  to  the  de- 
fendant ;  and  the  defendant  further  saith,  that  the  plaintiff,  at  the  time 
the  said  silk  in  the  said  declaration  mentioned  Avas  so  delivered  to  the 
defendant  by  the  said  L.  C,  to  be  twisted  and  thrown  as  aforesaid,  and 
at  the  time  the  defendant  performed  and  bestowed  his  said  work  and  labor, 
care,  and  diligence  thereon  as  aforesaid,  and  when  the  said  L.  C.  became 
and  was  so  indebted  to  the  defendant  as  aforesaid,  had  not  any  property 
whatsoever  in  the  last  mentioned  silk  or  any  part  thereof,  or  any  right 
thereto,  and  that  the  plaintiff's  property  therein  and  the  right  thereto,  which 
the  plaintiff  hath  since  acquired,  have  been  acquired  from  and  through  the 
said  L.  C,  since  the  tdelivery  of  the  same  silk  to  the  defendant  for  such  pur- 
pose as  aforesaid,  and  since  the  defendant  performed  and  bestowed  such 
last  mentioned  work  and  labor,  care  and  diligence,  and  since  the  said 
L.  C.  became  indebted  and  in  arrear  to  the  plaintiff  as  to  the  said  sev- 
eral debts  and  before  the  said  time  when,  Asc.  of  all  which  said  several 
premises  the  plaintiff  before  and  at  the  said  time  when,  &c.  had  notice, 
wherefore  he  the  defendant  afterwards,  and  when  he  was  requested  by 
the  plaintiff  to  deliver  up  to  him  the  said  goods  and  chattels,  in  the  dec- 
laration mentioned,  to  wit,  at  the  said  time  when,  &c.  refused  to  deliv- 
er up  the  same  to  the  said  plaintiff,  until  he  the  said  defendant  was  paid 
and  satisfied  the  said  several  sums  of  £ and  £ ,  so  due  and  ow- 
ing to  him  as  aforesaid,  and  hath  continually  detained  and  still  detains 
the  same  as  a  lien  and  security  for  the  payment  of  the  said  moneys,  as 
the  defendant  lawfully  may  for  the  cause  aforesaid,  which  is  the  con- 
version in  the  said  declaration  mentioned ;  and  this  the  defendant  is 
ready  to  verify,  &c. 
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3.  Plea  of  General  Lien  by  an  Attorney.  («) 

And  for  a  fiirtlier  pJea  in  this  behalf,  the  defendant  saith,  that  whilst 
the  plaintiff  was  possessed  of  the  said  instruments  in  writing,  in  the  dec- 
laration mentioned,  as  of  his  own  property,  and  before  the  said  time 
when,  &c.  to  wit,  on  ['^"c-]  he  the  plaintiff  delivered  the  said  instruments 
in  writing  to  the  defendant,  then  and  still  being  an  attorney  of  her  maj- 
esty's Court  of  Queen's  Bench  at  Westminster,  and  a  solicitor  of  the 
High  Court  of  Chanceiy,  and  a  practising  conveyancer  for  fees  and  re- 
ward, as  such  attorney,  solicitor,  and  conveyancer,  for  the  purpose  of 
enabling  the  defendant,  as  such  attorney,  solicitor,  and  conveyancer,  to 
do  and  transact  divers  affairs  and  businesses,  as  such  attorney,  solicitor, 
and  conveyancer,  for  the  plaintiff  with  and  in  resjiect  of  the  said  instru- 
ments in  writing,  and  with  and  in  respect  to  the  property  to  which  the 
same  related,  and  the  same  have  ever  since  remained  in  the  possession- 
of  the  defendant ;  and  the  defendant  further  says,  that  the  plaintiff  at 
the  time  of  the  delivery  of  the  said  instruments  in  writing  to  tlie  defend- 
ant, and  also  before  and  at  the  said  time  when,  &-c.  was  and  still  is  in- 
debted to  the  defendant  in  a  large  sum,  to  wit,  the  sum  of  £ for  work 

and  labor  before  then  done  by  the  defendant,  as  such  attorney,  solicitor, 
and  conveyancer  for  the  plaintiff,  and  npon  his  retainer,  and  at  his  re- 
quest, and  for  fees  due  and  payable  to  the  defendant  in  respect  tliereof, 
and  in  a  large  sum,  to  wit,  £ for  money  paid,  laid  out  and  expend- 
ed by  the  defendant  as  such  attorney,  solicitor,  and  conveyancer  for 
the  plaintiff,  and  at  his  request,  by  reason  whereof  the  defendant,  dur- 
ing all  the  time  aforesaid,  was  and  still  is  entitled  to  hold  and  detain 
the  said  instruments  in  writing,  fas  and  for  a  lien  for  the  said  sums 
of  money  so  due  and  owing  to  him  as  aforesaid ;  wherefore  the  defend- 
ant hath  detained  and  still  detains  the  same,  and  at  the  said  time  Avhen, 
&c.  refused  to  deliver  the  said  instruments  or  either  of  them  to  the 
jjlaintiff,  on  his  then  demanding  the  same,  as  the  defendant  lawfully 
might  and  may  for  the  cause  aforesaid  ;  and  this  the  defendant  is  ready 
to  verify. 


4.  Trover  for  an  Exchequer  Bill : — Plea  of  General  Lien  by  Bank- 
ers, the  Plaintiff  having  allowed  their  Customer  to  appear  to  be  the 
Holder,  &fc.{t) 

And  for  a  further  plea  in  this  behalf,  the  defendants  say,  that  long  be- 
fore and  at  the  said  time  when,  &lc.  the  said  defendants  were  bankers, 
and  carried  on  business  as  bankers   in  copartnership  together  in  London, 


(«)  Attorneys   have  a  general   lien  ;  see  Ind.  tit.    "  Bankers,"    IV.     They  liave    a 

Tidd,  9th  ed.  337  ;  Chit.  Arch.  5th  ed.  36,  general  lien  ;  Jourdaine  v.  Lefevre,  1  E<n 

G5;  1  Harr.  Ind.  "  Attorney."  R.  66;  see  Chit.  Pi.  8th  ed.  725,  237. 

(<)  As  to  the  lien  of  bankers,  see  1  Harr. 
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and  one  E.  F.  kept  cash  and  an  account  with  the  defendants  as  such 
bankers,  upon  the  following  amongst  other  terms,  that  is  to  say,  that  the 
defendants  should  have  a  lien  upon  any  securities  lodged  and  deposited 
with  the  defendants  as  such  bankers  by  the  said  E.  F.,  and  should  have  a 
right  to  retain  them  to  countervail  any  liabilities  incurred  by  the  defend- 
ants in  favor  of  the  said  E.  F.,  or  any  debt  due  or  to  become  due  from 
the  said  E.  F.  to  the  defendants,  whilst  the  securities  so  remained  depos- 
ited as  aforesaid,  such  securities  being  securities,  the  property  wherein 
passed  and  might  pass  by  transfer  and  delivery,  and  provided  no  special 
agreement  was  made  between  the  defendants  and  the  said  E.  F.  in  that 
behalf;  and  the  defendants  further  say,  that  the  said  instrument  or  secu- 
rity for  the  payment  of  money  in  the  said  declaration  mentioned,  was  a 
certain  instrument  or  security  called  an  Exchequer  Bill,  issued  and  grant- 
ed under  and  by  virtue  of  an  Act  of  Parliament  made  and  passed  in  the 

year  of  our  Lord ,  intituled,  [<^c.]  ;  and  the  defendants  further  say, 

that  the  said  bill  was   and  is  a  certain  bill  for  £ ,  bearing  date  the 

day  of  ,  A.   D.  ,  and  M^as  and  is  in  form  as  follows,  that  is 

to  say,  [copy  it]  ;  and  the  defendants  further  say,  that  before  and  at  the 
said  time  when,  &c.  the  blank  in  the  said  bill  had  not  been  filled  up,  and 
the  said  bill  was  a  security  payable  to  the  bearer  thereof,  and  transferable 
by  delivery ;  and  the  defendants  further  say,  that  before  the  said  time 
when,  &c.  to  wit,  on  [S^c]  the  said  E.  F.  lodged  and  deposited,  and  suf- 
fered to  be  lodged  and  deposited  with  the  defendants  as  such  bankers  the 
said  exchequer  bill,  and  they  received  the  same  bona  fide,  in  the  usual  and 
accustomed  manner,  upon  the  terms  herein  first  mentioned,  and  without 
any  special  agreement  in  that  behalf,  and  without  any  notice  to  the  de- 
fendants or  either  of  them,  that  any  other  person  whatsoever,  save  and 
except  the  said  E.  F.  had  any  claim  or  interest  whatsoever  in  or  to  the 
said  exchequer  tbill,  or  any  or  either  of  them,  and  that  they  were  ena- 
bled so  to  lodge  and  deposit  it  without  notice,  by  and  through  the  omis- 
sion and  neglect  and  want  of  due  care  on  the  part  of  the  plaintiff;  and 
the  defendants  further  say,  that  whilst  the  said  exchequer  bill  remained 
and  continued  so  lodged  and  deposited  with  the  defendants,  they  the  de- 
fendants, as  such  bankers  as  aforesaid,  made  divers  payments  for  and  on 
account  of  the  said  E.  F.  exceeding  the  sums  of  money  in  the  hands  of 
the  defendants,  on  account  of  the  said  E.  F.,  to  a  large  amount,  to  Avit, 
to  the  amount  of  £ ,  and  the  said  E.  F.  thereby  then  and  there  be- 
came and  was  and^  still  is  indebted  to  the  defendants  in  the  said  sum  of 
money,  which  said  sum  remaining  wholly  unpaid  and  unsatisfied,  and  not 
tendered  to  the  defendants,  they  the  defendants,  when  so  requested  as  in 
the  said  declaration  mentioned,  refused  to  deliver  the  said  Exchequer 
Bill  in  the  said  declaration  mentioned  to  the  plaintiff,  as  in  the  said  decla- 
ration mentioned,  and  did  at  the  said  time  when,  &c.  retain  and  keep 
the  same  under  and  by  virtue  of  the  said  lien  and  right  before  mentioned, 
and  as  they  lawfully  might  for  the  cause  afoi-esaid,  which  said  keeping 
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and  detaining  were  and  arc  the  conversion  and  disposing  of  the  said  ex- 
chequer hill  to  their  own  use  in  the  said  declaration  mentioned  ;  and  this 
the  defendants  are  ready  to  verify,  &c. 


5.  Plea,  that  the  Deeds  were  deposited  as  a  Security  for  Moneys  due 
at  the  time  of  the  Deposit,  and  thereafter  to  accrue  due. 

And  for  a  further  plea  in   this  behalf,  the  defendant  saith,   that  hereto- 
fore and  before  the  said   time  when,  &c.  to  wit,   on  [4*^']  ^  certain   sum 

of  money,  to  wit,  the  sum  of  £ was  due  and  owing  from  the  plaintiff" 

to  the  defendant,  and  the  said  sum  of  money  being  so  due  and  owing,  it 
was  then  agreed  by  and  between  the  plaintiff  and  the  defendant  in  con- 
sideration thereof,  [and  also  in  consideration  that  the  defendant  would 
make  further  advances  of  money  to  the  plaintiff",]  that  he  the  plaintiff" 
should  deposit  with  the  defendant  the  said  deeds,  instruments,  and  writ- 
ings in  the  said  declaration  mentioned,  as  a  security,  as  well  for  the  pay- 
ment of  the  said  sums  of  money,  so  then  due  and  owing  to  the  defendant 
as  aforesaid,  as  also  for  the  repayment  of  all  such  sums  of  money  as  the 
defendant  should  thereafter  advance  to  the  plaintiff,  and  that  the  defend- 
ant should  hold  and  detain  the  said  deeds,  instruments,  and  writings  until 
the  said  sum  of  money  so  then  due  and  owing  to  the  defendant  as  afore- 
said, and  also  all  such  sums  of  money  as  should  thereafter  be  advanced 
by  the  defendant  to  the  plaintiff^,  should  be  so  repaid  and  satisfied  ;  and 
the  defendant  further  says,  that  afterwards  and  before  the  said  time  Avhen, 
&c.  to  wit,  on  [^''^•J  l^st  aforesaid,  the  plaintiff"  did  in  pursuance  of  the 
said  agreement  deposit  with  the  defendant  the  said  deeds,  instruments, 
and  writings  for  the  purpose  and  upon  the  terms  aforesaid,  and  the  defen- 
dant did  thereupon  afterwards  and  before  the  tsaid  time  when,  «fcc.  to  wit, 
on  [t^c]  last  aforesaid,  advance  to  the  plaintiff"  at  his  request  divers  large 
sums  of  money,  amounting  to   a  large  sum  of  money,   to  Avit,  the  sum  of 

£ ;  and  the  defendant  further  says,  that  the  plaintiff"  hath  not  paid  or 

satisfied  to  the  defendant  the  said  first-mentioned  sum  of  money  so  due  and 
owing  to  the  defendant  as  aforesaid,  or  the  said  several  sums  so  advanced 
by  him  after  the  said  deposit  as  aforesaid,  and  the  same  remain  wholly 
unpaid  and  unsatisfied,  wherefore  the  defendant  hath  continually  hitherto 
detained  and  still  detains  the  said  deeds,  insti-uments,  and  writings,  as  he 
lawfully  may  for  the  cause  aforesaid,  and  at  the  said  time  when,  &c.  re- 
fused to  deliver  the  same  to  the  plaintiff",  on  his  demanding  the  same,  be- 
ing the  conversion  in  the  declaration  mentioned  ;  and  this  the  defendant 
is  ready  to  verify. 
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6.  Replication,  that  the  Plaintiff'  tendered  the  Amount  of  the 

Lien,  (it) 

And  the  plaintiff,  as  to  the  plea  of  the  defendant  by  him  [lastly]  above 
pleaded,  saith,  that  after  the  plaintiff  had  delivered  the  said  goods  and 
chattels  in  the  said  declaration  mentioned  to  the  defendant,  and  after  he 
had  done  and  performed  the  said  work,  and  provided  the  said  materials, 
[this,  will  of  course  depend  upon  the  tvords  of  the  plea]  and  before  the  com- 
mencement of  this  suit,  to   v»^it,  before  and   at  the  said  time    when,  &c., 

that  is  to  say,  on  [<^c.]  aforesaid,  the    sum  of  £ was   all   the   money 

due  and  owing  from  the  plaintiff  to  the  defendant  for  the  said  work  and 
materials,  for  and  in  respect  of  which  the  defendant  was  entitled  to  hold, 
retain,  and  keep  the  said  goods  and  chattels  as  a  lien,  pledge,  and  securi- 
ty as  aforesaid,  and  the  plaintiff  then  tendered   and  offered   to  pay  to  the 

defendant    the    said  sum  of  £ ,  in  satisfaction   and  discharge   of  the 

said  lien,  such  last-mentioned  sum  being  sufficient  to  satisfy  and  discharge 
the  same,  and  the  plaintiff  then  requested  the  defendant  to  deliver  up  to 
the  plaintiff  the  said  goods  and  chattels,  but  the  defendant  then  refused 
to  accept  or  receive  the  said  sum  so  tendered  and  offered  as  aforesaid,  or 
to  deliver  up  the  said  goods  and  chattels,  or  either  of  them,  to  the  plain- 
tiff, and  then  converted  and  disposed  of  the  same  to  the  defendant's  use, 
and  which  is  the  conversion  in  the  said  declaration  mentioned ;  and  this 
the  plaintiff  is  ready  to  verify,  &c. 


f 7.  To  a  Plea  of  Lien : — Replication,  that  Defendant  wrorigfully 
delivered  part  of  the  Goods  to  other  Persons,  and  destroyed  the 
remainder. 

And  as  to  the  said  last  plea,  the  defendant  saith,  that  after  the  said 
goods  and  chattels  in  the  declaration  mentioned  had  been  and  were  de- 
livered by  the  plaintiff  to  the  defendant,  as  in  the  last  plea  alleged,  and 
whilst  the  defendant  so  had  the  same  in  his  charge  and  held  the  same  as 
aforesaid,  and  before  the  commencement  of  this  suit,  to  wit,  at  the  said 
time  when,  &c.  he  the  defendant  wrongfully  and  injuriously,  without  the 

(u)  Form,  &c.  Marks  v.  Laliee,  3  Bing.  sliould  be  as  above,  or  lliat  the  plaintiff  did 
N.  C.  408;  4  Scott,  137,  S.  C.  ;  and  the  not  tender  the  sum  named,  and  not  that  a 
Form  14,  ante,  6rf5.  The  rt-joinder  to  the  sufficient  sum  was  not  tendered  ;  id.  ;  see 
above  replication  was,  that  the  sum  so  ten-  also  Williams  v.  Price,  3  B.  &.  Ad.  695.  It 
dered  and  ofl'ered  to  the  defendant  as  afore-  seems  that  as  a  lien  involves  a  claim  of 
said,  in  satisfaction  and  discharge  of  the  interest  in  the  goods,  and  in  effect  the  par- 
said  lien,  was  not  sufficient  to  satisfy  and  ty  relying  upon  it  derives  authority  from 
discharge  the  same  in  manner  and  form  as  the  plaintiff,  the  general  replication  de  iu- 
the  plaintiff  hath  alleged  ;  and  of  that  the  juria  (though  often  used  in  these  cases)  is 
defendant  put  himself  upon  the  country,  not  correct,  and  might  be  demurred  to; 
i&c.  It  was  held  that  this  was  not  an  ini-  see  Steph.  3d  ed.  164,  264;  1  Chit.  PI.  6th 
material  issue,  although  the  replication  ed.608;  and  the  note  to  the  Replication 
laid  the  sum  tendered  under  a  scilicet,  de  injuria  in  Trespass,  post. 
The   sum    is   materiaj,  and    the    rejoinder 
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plaintiff's  consent,  and  in  violation  of  the  defendant's  dutj  in  that  behalf, 
sold  and  delivered,  and  parted  with  to  other  persons  than  the  plaintiff, 
whose  names  are  to  the  plaintiff  unknown,  part  of  the  said  goods  and 
chattels  in  the  said  declaration  mentioned,  that  is  to  say,  \one  tahk]  par- 
cel of  the  said  goods  and  chattels,  and  then  wrongfully  and  injuriously, 
without  the  plaintiff's  consent,  destroyed  the  residue  and  remainder  of 
the  said  goods  and  chattels,  which  are  the  conversion  and  disposition  to 
the  defendant's  use,  in  the  said  declaration  mentioned,  of  the  said  several 
goods  and  chattels  therein  specified ;  and  this  the  plaintiff  is  ready  to 
verify,  &c. 


8.   Other  Replications  to  Pleas  of  Lien, 

[Replication  to  a  plea  of  lien  for  a  sum  for  work  done  to  several  goods, 
that  the  works  were  done  under  separate  and  distinct  contracts  ;  Marks  v. 
Lahee,  cited  ante.,  691,  note  (ni). 

To  a  plea  of  general  lien,  replication  that  the  goods  were  not  delivered 
on  the  terms  stated,  &c.  ;  Cumpston  v.  Haigh,  2  Bing.  N.  C.  449 ;  2 
Scott,  684,  S.  C] 


LIMITATIONS,  PLEA  OF.  (x) 


PAYMENT  INTO  COURT.  (?/) 


(In  trover  for  goods,  the  defendant  pleaded  payment  of  money  into 
Court,  and  the  plaintiff  replied,  that  he  had  sustained  more  damages. 
The  defendant  paid  into  Court  the  cost  price  of  the  goods,  having  offered 
the  goods  in  specie  to  the  plaintiff  two  days  only  after  they  ought  to  have 
been  delivei'ed.  tThe  plaintiff  proved  that  he  had  sustained  inconven- 
ience and  loss  by  not  having  the  goods  delivered  at  a  proper  time.  The 
jury,  however,  found  for  the  defendant,  and  the  Court  refused  to  set  aside 
the  verdict ;  Evans  v.  Lewis,  3  Dowl.  P.  C.  819.] 

(x)  The  plea  will    be  in    form  as  ante,         (y)  Money  may  by    leave  of  the  Court 
643;  see  id.  note.     See  thecase  of  Phiipot     or  a  judge  be  paid    into  Court  as  damages, 
V.  Kelly,  3  Ad.  &,  E.  106;  1    Harr.  134  ;     in  trover,  to  the   whole  or  part  of  the  dec- 
in  which  this  ground  of  defence  in  trover     laration ;  see  ante,  651. 
was  much  considered. 
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SHERIFFS.  (2) 


Plea  of  justification  by  a  Sheriff'  under  a  fieri  facias  against  the 
Goods  of  a  third  person  who  had  fraudulently  assigned  to  Plain- 
tiff-.  («) 

And  for  a  further  plea  in  this  behalf,  the  defendant  says,  that  before 
and  at  the  time  of  the  pretended  and  fraudulent  conveyance  hereinafter 
mentioned,  and  before  the  said  time  when,  &c.  one  C.  N.  was  indebted 
to  T.  N.  in  a  large  sum,  to  wit,  £ ,  and  thereupon  the  said  T.  N.  af- 
terwards and  before  the  said  time  when,  &c.,  to  wit,  on  [t^*'^*]'  f"^'*  ^^^®  ^'^" 
covery  of  the  said  debt  impleaded  the  said  C.  N.  in  the  Court  of  our  lady 
the  queen  of  her  Exchequer  of  pleas  at  Westminster  in  an  action  on  pro- 
mises, and  such  proceedings  were  thereupon  had,  that  afterwards  and  be- 
fore the  said  time  when,  &c.,  to  wit,  on  [(^•'•J,  the  said  T.  N.  by  the  con- 
sideration and  judgment  of  the  same  Court  recoverd  against  the  said  C. 
N.  a  large  sum  of  tmoney,  to  wit,  the  sum  oi  £ ,  which  was  adjudged 


(z)  Where  a  sheriff  sued  in  trover  for 
seizing  goods  under  a  fieri  facias  denies 
the  seizure,  or  contends  that  he  is  not  lia- 
ble (as  that  the  process  was  out  of  the 
County  Court,  of  which  lie  is  a  judge; 
Tunno  v.  Morris,  2  C.  M.  &  R.  298,  299  ; 
1  Gale,  259  ;  or  that  the  bailiff's  act  was 
not  binding  on  him,  the  sheriff,)  he  should 
plead  not  guilty.  But  where  the  seizure 
of  the  plaintiff's  goods  is  admitted,  there 
should  be  a  special  plea  of  justification  by 
the  sheriff  in  trover,  as  well  as  in  tres- 
pass; see  post,  "Trespass,"  pleas  "She- 
riff," for  the  form  of  a  plea  of  justification 
under  a  fieri  facias  against  ihe  goods  of  the 
plaintiff  suing  in  trover.  Form  of  action, 
«&c.  against  sheriffs;  1  Chit.  PI.  tit.  "  She- 
riff." Plea  justifying  under  a  fieri  facias 
against  a  bankrupt  in  trover  by  his  assig- 
nees; see  ante,  688,  Form  17.  Plea  by 
sheriff,  that  he  seized  goods  under  a  fieri 
facias  agninst  A.  B.,  the  apparent  owner, 
by  plaintiff's  consent,  and  that  A.  B.  be- 
came bankrupt,  whereupon  slieriff  deliv- 
ered the  goods  to  his  assignees;  3  Chit. 
Fl.  6th  ed.  1005,  1006  ;  .see  Form  17,  ante, 
688. 

(a)  In  Farrar  v.  Beswick,  1  M.  &  W. 
682,  tlie  defendant  pleaded  ^that  a  judg- 
ment was  recovered  against  E.  F.,and  that 
the  defendant,  as  sheriffs  officer,  seized 
the  goods  under  an  execution  against  the 
said  E.  F.,  the  same  being  his  goods  and 
liable  tn  be  taken,  tmd  not  the  plaintiff's 
property.     Tlio  plaintiff  replied  the  goods 
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were  his  property.  The  jury  found  they 
were  the  property  of  plaintiff  and  E.  F. 
jointly.  The  Court  decided  that  the  issue 
was,  whether  the  goods  were  E.  F.'s  sole 
property,  and  that  plaintiff  was  entitled 
to  a  verdict.  Parke,  B.  thought  the  plea 
was  no  more  than  a  special  traverse  of  the 
plaintiff"'s  title.  Tlie  plea  should  have 
specially  shown  the  real  title.  In  Nicolls 
V.  Bastard,  1  Tyr.  &  G.  159;  1  Gale,  295; 
2  C.  M.  «&  R.  6.59;  the  plea  justified  un- 
der an  execution  against  J.  H.  who  fraud- 
ulently sold  to  plaintiff.  Replication 
denying  fraudulent  sale  of  the  goods  and 
chattels  mentioned  in  the  declaratityi. 
The  particular  of  demand  was  merely 
"  one  cow."  It  appeared  that  tlie  plaintiff 
had  lent  a  cow  to  J.  H  ,  that  the  goods  of 
plaintiff  were  fraudulently  sold  to  avoid 
an  execution,  and  the  greater  part  of  them 
bought  by  the  plaintiff;  that  the  plaintiff's 
cow  was  not  sold,  nor  was  any  cow  sold 
at  such  sale  :  held,  that  plaintiff  was  enti- 
tled to  a  verdict  on  the  above  issue. 
Parke,  B.  "  There  was  no  cow  sold  at  all  ; 
it  is  clear  therefore  your  plea  was  not 
sustained.  The  whole  defence  stated  in 
the  plea  would  in  truth  have  been  admis- 
sible under  the  common  plea  of  no  pro- 
perty." When  a  sale  or  conveyance  is 
deemed  fraudulent  and  void  against  an 
execution  creditor;  13  Eliz.  c.  5 ;  Tidd, 
9th  ed.  1004;  Chit.  jun.  Contr.  2d  ed.  324 
to  329;  2  Harr.  Ind.  tit.  "Deed,  VI.;" 
Martindale  i'.  Booth,  3  B.  &  Ad.  498. 
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to  the  said  T.  N.  in  and  by  the  said  last  mentioned  Court  for  his  damages 
by  l)im  sustained,  as  well  on  occasion  of  the  not  performing  a  certain 
promise  and  undertaking  before  then  made  by  the  said  C.  N.  unto  the 
said  T.  N.,  being  a  promise  and  undertaking  to  pay  the  said  debt  so  due 
to  the  said  T.  N.  as  for  his  costs  and  charges  by  him,  the  said  T.  N. 
about  his  suit  in  that  behalf  expended  ;  whereof  the  said  C.  N.  was  con- 
victed, as  by  the  record  and  proceedings  thereof  still  remaining  in  the 
said  last  mentioned  Court  fully  appears  ;  and  the  defendant  further  saith, 
that  the  said  judgment  being  in  full  force,  and  the  said  damages  being 
justly  due  and  remaining  unpaid  and  unsatisfied,  he,  the  said  T.  N.,  for 
the  recovery  thereof,  afterwards  and  before  the  said  time  when,  &.C.,  to 
wit,  on  the  day  and  year  last  aforesaid,  sued  and  prosecuted  out  of  the 
said    last  mentioned    Court    a   certain  writ    of  our    said    lady  the  queen, 

called  a  fieri   facias,  directed    to  the   sheriff  of  the   county  of  ,    by 

which  said  writ  our  said  lady  the  queen  commanded  the  said  sherifi"  that 
of  the  goods  and  chattels  of  the  said  C.  N.  in  his  the  said  sheriff''s  baili- 
wick, he  should  cause  to  be  levied  the  damages  aforesaid  ;  and  that  he 
should  have  that  money  before  the  barons  of  the  last  mentioned  Court  at 
Westminster,  immediately  after  the  execution  thereof,  to  render  to  the 
said  T.  N.  for  his  said  damages,  and  that  the  said  sheriff  should  have 
there  then  that  writ,  which  said  writ  afterwards  and  before  the  delivery 
thereof  to  the  said    sheriif  as  hereinafter   mentioned,  was  duly  indorsed 

with  a  direction  for  him,  the   said  sheriff,  to  levy  £ ,  besides  sheriff's 

poundage,  ofllicers'  fees  and  other  incidental  exjDcnses,  and  which  said 
writ  so  indorsed,  afterwards,  and  before  the  said  return  thereof,  to  Avit, 
on  the  day  and  year  last  aforesaid,  was  delivered  to  the  said  now  defend- 
ant, who  then  and   from   thence,  whilst   the   said   writ  Avas   in  force,  was 

sheriff  of  the  said   county  of  ,  to   be  executed   in  due   form  of  law  ; 

and  the  defendant  further  says,  that  the  said  goods  and  chattels  in  the 
said  declaration  mentioned,  before  and  at  the  said  time  Avhen,  «fec.  were 
the  goods  and  chattels  and  property  of  the  said  C.  N.,  and  that  the  plain- 
tiff claimed  title  to  the  same  under  color  of  a  certain  conveyance  made 
by  the  said  C.  N.  to  the  plaintiff  of  the  said  goods  and  chattels  for  a  cer- 
tain pretended  consideration,  to  wit,  the  pretended  consideration  therein 
mentioned,  to  the  end,  purpose  and  intent  to  hinder  and  defraud  the  said 
T.  N.  as  and  being  the  creditor  of  the  said  C.  N.  of  his  just  debt  and 
damages  aforesaid,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  by  virtue  of  which  said  writ  and  indorsement  the  defend- 
ant, as  such  sheriff  as  aforesaid,  did  afterwards  and  whilst  the  said  writ 
was  in  force,  to  wit,  at  the  said  time  when,  &c.  seize  and  take  the  said 
goods  and  chattels  in  the  said  declaration  mentioned,  being  the  goods 
and  chattels  and  property  of  the  said  C.  N.  as  aforesaid,  for  the  purpose 
of  levying,  and  did  then  levy  thereout  the  moneys  so  directed  to  be  levied 
by  the  said  indorsement  on  the  said  writ  as  aforesaid,  as  it  was  lawful  for 
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him  to  fdo  for  the  cause  aforesaid,  being  the  said  supposed  conversion  in 
the  said  declaration  mentioned ;  and  this  the  defendant  is  ready  to  verify. 


STOPPAGE  IN  TRANSITU. 


[Plea  to  a  declaration  in  trover, — Stoppage  in  transitu  by  the  plaintiff 
as  vendor  of  the  goods,  and  replication  thereto  ;  ante,  683,  684,  Forms 
II,  12.] 


1 


(  702  ) 


REPLEVIN  («)— DECLARATIONS  IN. 


1.  Declaration  in  the  Superior  Court. 
Ill  the  Q.  B.  lor  "  C.  P."] 


On  the 


day  of 


-,  as  of 


Term,  1st  Victoria,  (b) 


,  to  wit,  [venue  local  (c).]     C.  D.  was  summoned  to  answer  A.  B.  of 

a  plea,  wherefore  he  took  the  ["  cattle,"]  goods  and  chattels  ["  and  corn," 
as  the  case  may  he,]  of  the  plaintiff,  and  unjustly  detained  the  same 
against  sureties   and   pledges  until,  &c.,  and   thereupon  the   plaintiff,  by 

his    attorney,  complains.     For  that  the    defendant   on  the day 

of ,  A.  D.  ,  [the  exact  day  of  distress  is  not  material.,^  in  the  par- 


(a)  Where  goods  or  cattle  are  distrained 
for  renter  a  rent-charge,  or  for  a  poor-rate, 
&c.  or  damage  feasant,  the  usual  course  to 
obtain  restitution  and  try  the  validity  of 
the  seizure,  is  for  the  owner  to  make  a 
plaint  to  the  sheriff  of  the  county  to  have 
the  goods  replevied ;  that  is,  re-delivered  to 
him  : — and  upon  this  occasion  it  is  the  du- 
ty of  the  sheriff,  (without  writ  out  of  Chan- 
cery, according  to  the  ancient  practice,)  to 
cause  the  effects  to  be  redelivered  to  the 
owner  on  his  giving  the  sheriff  security 
that  he  will  forthwith  prosecute  an  action 
of  replevin  against  the  distrainer  in  the 
County  Court  to  try  the  legality  of  the  dis- 
tress ;  and  will,  if  its  validity  be  establish- 
ed, return  the  goods  to  the  distrainer.  The 
party  distrained  upon  accordingly  levies  a 
plaint  and  declares  in  the  Sheriff's  County 
Court;  but  the  suit  is  usually  removed  into 
the  Superior  Court,  wherein  the  plaintiff 
declares  de  novo  Tlie  replevy  is  in  effect 
in  rem  to  have  the  cattle  or  goods  again, 
and  the  suit  in  replevin  is  instituted  to  try 
the  right  of  distress.  The  plaintiff  must, 
as  in  trover,  {ante,  663,  note,)  be  the  gene- 
ral owner  or  a  special  owner,  and  must 
liave  the  possessory  right ;  see  in  general 
3  Bla.  C.  147  ;  Wilkinson  on  Replevin ;  1 
Saund.  347  b,  note  2  ;  1  Chit.  PI.  5th  ed. 
174;  6th  ed.  162;  2  Stark.  Ev.  2d  ed. 
"Replevin,"  714;  Selw.  N.  P.  tit.  "  Re- 
plevin." Replevin  is  the  proper  form  of 
proceeding  to  recover  possession  of  a  spe- 
cific chattel ;  Dore  v.    Wilkinson,  2  Stark. 


R.  288.  This  action  lies  for  &a  illegal  tak- 
ing in  the  first  instance,  or  for  an  unlaio- 
Jul  detention  after  a  legal  taking  ;  Evans  v. 
Elliot,  6  N.  &  M.  606,  T.  T.  1836  ;  5  Ad. 
&  E.  142,  S.  C. 

Any  issue  in  replevin  in  which  the  afhr- 
mative  proof  is  on  the  plaintiff,  gives  him 
a  riglit  to  begin  at  the  trial;  James  v.  Sal- 
ter, 1  M.  &  Rob.  501. 

As  to  judgment,  damages  and  costs  in 
replevin,  see  2  Chit.  Arch.  5th  ed.  705  ; 
Tidd,  9th  ed.  9.31. 

{h)  Replevin  and  Ejectment,  not  being 
commenced  in  the  superior  Courts  by  sum- 
mons or  capias,  are  not  within  the  Unifor- 
mity of  Process  Act,  2  W.  4,  c.  39,  or  the 
New  Pleading  Rules,  in  regard  to  the  title 
of  the  declaration  ;  and,  consequently, the 
declaration  in  replevin  should  as  heretofore 
be  entitled  generally  of  the  term  in  which 
the  writ  of  re.  fa.  lo.,  by  which  the  suit 
was  removed  from  the  Sheriff 's  Court,  was 
returnable,  or  in  which  the  defendant  ap- 
pears and  the  plaintiff  declares.  In  prac- 
tice it  is  however  usual  to  entitle  the  de- 
claration of  the  particular  day  of  delivery 

if  in  term,  thus,  "  on  the day  of , 

A.  D. ,  in term,  1   Victoria  ;"  or, 

if  in  vacation,"  on  [<^-c.]  as  of term," 

&c. 

(c)  The  venue  may  be  in  the  county 
where  the  distress  was  originally  taken,  or 
in  a  county  in  which  the  goods  were  in 
the  defendant's  custody  upon  the  occasion; 
Wilson  V.  Kersop,  2  Wils.  354. 


+703  REPLEVIN— DECLARATIONS  IN. 

ish  of ,  in  tli'e   country  of aforesaid,  in   a   certain  choelling-liouse 

there  [or   "in   a    certain    close,"  or    "  common"  there   called «  (^)] 

took  the  ["  cattle,"]  goods  and  chattels  fof  the  plaintiff,  to  wit,  ten  ta- 
bles, (e)  of  great  value,  to  wit,  of  the  value  of  £ ,  and  unjustly  de- 
tained the  same  against  sureties  and  pledges,  until  <fec.  ;  wherefore  the 
plaintiff  saith,  that  he  is  injured  and  hath  sustained  damage  to  the 
amount  of  j£ ;  (f)  and  therefore  he  brings  his  suit,  &c. 


2.  Declaration  in  Replevin  in  the  County  Court. 

In  the  County  Court  of  the  Sheriff  of- -. 

,  to  wit.     C.  D.  was  summoned,  [<^c.  proceed precisdy  as  in   Form 

1,  except  that  it  is  necessary  to  acid  after  the  loords,  "  in  the  county  of 


aforesaid,"  the  words,  "and  within  the  jurisdiction   of  this   Court  took," 


(tZ)  The  place,  as  whether  it  was  a 
liouse,  yard,  or  close,  must  be  stated  ac- 
curately :  and  it  seems  the  name  or  abut- 
tals of  the  close  should  be  specified  ;  1 
Saund.  347,  note  1;  Potten  i'.  Bradley,  2 
M.  &.P.  7S;  or  the  declaration  will  for 
the  omission  be  demurrable,  see  Form  6, 
ante,  30.  The  caption  may  be  stated  to  be 
in  the  place  where  the  original  seizure 
was,  or  in  a  close  or  place  wherein  the 
distrainor  afterwards  led  or  had  the  goods 
or  cattle  in  the  way  to  the  pound  ;  1  Saund. 
347,  n.  1  ;  Walton  v.  Kersop,  2  Wills.  354. 
Where  different  effects  are  stated  in  vari- 
ous places  the  form  should  be  "  in  a  cer- 
tain dwelling-house  there   took  the  goods, 

to    wit, and    in    a    certain    yard,    [or 

"  close,"]    there  took  other   the  goods,   to 


wit ,"  or  "the    cattle,   to   wit, ," 

&c.;  Com.  Dig.  Pleader,  3  K.  10.  The 
plea  of  non  cepit  disputes  the  correctness 
of  the  declaration  as  to  the  place  of  sei- 
zure. 

(e)  The  goods,  &c.  must  be  described 
with  at  least  as  much  certainty  as  in  trover 
{ante,  664,  note  (</),)  see  2  Saund.  74  b. 
The  following  form  describes  the  seizure 
of  standing  corn  under  11    G.  2,  c.   19,   s, 

8,  "  in  a  certain   close   there   called , 

took    the     corn   of    the   plaintiff,   to     wit, 

acres  of  standing  ickeat    there    then 

growing."  Replevin  does  not  lie  for  fix- 
tures ywa  fixtures  ;  Niblet  V.  Smith,  4  T. 
R.  504  ;  Amos,  Fix.  252,  257. 

(/)  A  sum  covering  the  real  damage. 
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NON  CEPIT. 


1.  Plea  of  Non  Cepit.{a) 


In  the 


On  the  - 

as  of- 


day  of A.  D.  — 

-  Term,  1  Victoria. 


And   the   defendant,  by ,  his    attorney,  [or  "  in   person,"] 

says,  that  he  did  not  take  the  said  cattle,  goods  and  chattels,  [as 
in  declaration,]  or  either  of  them,  or  any  part  thereof,  in  manner 

and  form  as  the  plaintiff  hath  above  alleged ;  and  of  this   the   defendant 

puts  himself  upon  the  country,  &c. 


2.  Plea  denying  the  Plaintiff's  Propei'ty  in  the  Goods. (b) 

And  the  defendant,  by ,  his  attorney,  says,  that  the  said  goods  and 

chattehin  the  said  declaration  mentioned,  at  the  said  time  when,  ifcc.  were 
the  property  of  the  defendant,  [or  "  one  E.  F."]  and  not  of  the  plaintiff 
as  in  the  said  declaration  alleged,  and  this  the  defendant  is  ready  to  veri- 
fy ;  wherefore  he  prays  judgment  if  the  plaintiff  ought  to  maintain  his 
aforesaid  action  thereof  against  him.(c)     And  the  defendant  also  prays  a 


(a)  The  New  Rules  on  Pleading  con- 
tain no  provisions  altering  the  form  or  ef- 
fect of  the  pleadings  in  replevin.  Nonce- 
pit  is  the  proper  plea  where  the  defendant 
denies  that  he  was  the  party  distraining  ; 
or  that  he  took  or  had  the  distress  in  the 
place  described  in  the  declaration,  and  re- 
lies on  a  mistaken  description  of  the  locus 
in  quo  ;  but  in  this  latter  case,  in  order  to 
have  judgment  for  a  return  of  the  goods, 
the  defendant  should  plead  that  he  took 
the  goods  or  cattle  in  another  place,  de- 
scribing it,  not  in  the  place  mentioned  in 
the  declaration,  and  then  add  an  avowry 
of  the  taking,  showing  the  cause  ;  1  Saund. 
347,  note  1.  Forms  Bullythorpe  v.  Tur- 
ner, Willes,  475  ;  3  Chit.  PI.  5th  ed.  1045 ; 
6th  ed.  950.  The  plaintift"  in  this  in- 
stance must  amend  his  declaration  or  tra- 
verse the  taking  in  the  place  mentioned, 
jn  the  plea;  he  cannot  traverse  the  cause 
Vol.  II.  32 


of  taking  alleged  in  the  avowry  ;  id.  JS'on 
cepit  does  not  enable  the  defendant  to  dis- 
pute the  plaintiff's /7?-o/?er<?/ in  the  goods, 
(see  Form  2,)  or  to  jiistify  the  caption.  It 
is  sufficient  for  the  plaintifi"  to  prove  on 
this  issue  that  the  defendant  originally 
took,  or  afterwards  had  or  detained  the 
goods  in  the  locus  in  quo  ;  see  id.  ;  2  Stark. 
Ev.  2d  ed.  714,715. 

(i)  Bull.  N.  P.  52,  54;  Carth.  244;  3 
Chit.  PI.  5th  ed.  1044;  6th  ed.  950;  Evi- 
dence, 1  Mo.  «&  R.  301.  It  will  be  ob- 
served that  this  varies  from  the  form  of 
traverse  of  the  plaintiff's  title  in  trover  and 
trespass.  This  is  the  proper  form  of 
pleading  to  try  the  plaintiff 's  title  to  the 
goods  distrained,  where  the  seizure  is  ad- 
mitted, and  not  justified. 

(c)  Qu.  As  to  the  necessity  for  this 
prayer  of.judgment  since  the  New  Rules  .' 


704  a  REPLEVIN— AVOWRIES  :— ANNUITIES. 

return  of  the  said  goods  and  chattels,  together  with  his  co'sts  in  this 
behalf,  according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, to  be  adjudged  to  him,  &c. 


tANJNUITIES. 


1.  Avowry^  &fc.for  an  Annuity  or  Rent  Charge. 

[See  Forms  James  v.  Salter,  2  Bing.  N.  C.  505  ;  3  id.  544 ;  4  Scott, 
168,  S.  C. ;  Richardson  v.  Tomkies,  9  Bing.  51  ;  Caunt  v.  Ward,  7  Bing- 
608 ;  5  M.  &.  P.  618,  S.  C.  Cognizance  as  bailiff  of  the  grantee  of  an 
annuity  charged  upon  the  locus  in  quo,  and  granted  by  a  tenant  for  life  ; 
Miller  v.  Green,  2  C.  &  J.  142,  in  error;  8  Bing.  92,  S.  C.  See  pleas 
in  bar,  infra,  and  3  Chit.  PI.  5th  ed.  1192  ;  6th  ed.  1116.  Avowry  for  a 
rent-charge,  3  Chit.  PI.  6th  ed.  961  ;  Beaupark  v.  Hutchinson,  7  Bing. 
178  ;  4  M.  &  P.  848,  S.  C] 


2.  Pleas  in  bar  to  an  Avowry  for  an  Annuity  bequeathed  by  Will. 

1 .  Venial  of  the  Will. 

Coinmencement  post,  708,  Form  1.] — That  the  said  D.  R.  did  not  make 
and  publish  his  last  will  and  testament  in  writing,  signed  by  him  the  said 
D.  R.,  and  attested  and  subscribed  in  the  presence  of  the  said  D.  R.  by 
three  credible  witnesses,  according  to  the  form  of  the  statute  in  such  case 
made  and  proyided,  (d)  in  manner  and  form  as  the  defendant  hath  above 
in  his  said  avowry  in  that  behalf  alleged  ;  and  this  the  plaintiff  prays  may 
be  inquired  of  by  the  country,  «fec. 

2.  Denial  of  the  Bequest. 

— That  the  said  D.  R.  did  not  give  and  bequeath  unto  the  defendant  E. 
R.,  the   widow  of  his  late  son,   A.  H.  R.,  or  her  assigns,  one  annuity  or 

annual  sum  of  £ ,  for  and  during  the  term  of  her  natural  life,  if  she 

should  so  long  continue  a  widow  and  unmarried,  in  manner  and  form  as 
the  defendant  hath  above  in  his  said  avowry  in  that  behalf  alleged ;  and 
this  he,  the  plaintiff,  prays  may  be  inquired  of  by  the  country,  &c. 

3.   That  the  Testator  was  non  compos. 

-—That  the  said  D.  R.  at  the  time  of  making  and  publishing  the  said 
will  and  testament  in  the  said  avowry  mentioned,  was  not  of  sound  and 

(d)  See  now  1  Victoria,  c.  26. 
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disposing  mind,  memory,  and  understanding  ;  and  this  he,  the  plaintift', 
is  ready  to  verify;  wherefore  he  prays  judgment,  [^';  as  post,  710, 
Form  4. 


tDAMAGE  FEASANT. 


Avowry  or  Cognizance  of  Distress  for  damage  feasant,  (c) 

Commencement  as  infra.  Form  1.]  Because  he  saith  that  the  said  close 
in  which  [*5-c.]  now  is  and  at  the  said  time  when  &c.  was  the  close,  soil, 
an^i  freehold  of  the  defendant,  [or  "  of  one  E.  F."]  and  because  the  said 
cattle  at  the  said  time  when  &c.  were  in  (f)  the  said  close  in  which  &c. 
eating  the  grass  there  then  growing,  and  doing  damage  there  to  the  de- 
fendant, [or  "to  the  said  E.  F."]  he,  the  defendant,  well  avows,  [or  "  as 
baihft"  of  the  said  E.  F.  well  acknowledges,"]  the  taking  of  the  said  cat- 
tle in  the  said  close  in  which  &c.,  and  justly  &c.,  as  for  and  in  the  name 
of  a  distress  for  the  said  damage  so  there  done  and  doing  as  aforesaid ; 
and  this  [<§-f.  conclude  as  in  the  Form  1,  infra. 


LANDLORD  AND  TENANT. 


1 .    Common  Avowry  or  Cognizance  for  Rent  in  Arrear.  (g) 
And  the  defendant,  by his  attorney,  [or  "in  person,"]  well  avmvs 


(e)  See  1  Saund.  347 d,  note  6;  2  id. 
284  d;  3  Chit.  PI.  5th  ed.  1057;  6th  ed. 
962;  2  Harr.  Ind.  lit.  Distress,  IIL  In 
trespass  the  defendant  niay  rely  only  upon 
his  possession  in  the  above  instance,  but  in 
replevin  a  title  to  the  close  must  be  shown. 
If  the  defendant  were  the  lessee  or  yearly 
tenant  of  the  freeholder,  state  that  the  lat- 
ter was  seised  "  in  his  demesne  as  of  fee," 
and  then  show  the  demise  and  entry  of  de- 
fendant;  sen  id.  a?ite,  474,  Form  4.  Avow- 
ry by  commoner,  3  Chit.  PI.  5th  ed.  1059  ; 
6th  ed.  964.  Pleas  in  bar,  3  Chit.  PI.  5th 
ed.  1195;   &c. ;  6th  ed.  1120,  &c. 

(/)  The  party  distraining  must  get  into 
the  close  before  the  cattle  have  left  it; 
Clement  r.  Milner,  3  Esp.  R.  95. 

(g)  This  general  form  is  sanctioned  by 
11  Geo.  2,  c.  19,  s.  22,  which  enacts  that 
"  all  defendants  in  replevin  may  avow  or 
make  cognizance  generally,  that  the  plain- 
tiff or  otlier  tenant  of  the  lands  and  tene- 
ments whereon  such  distress  was  made, 
enjoyed  the  same  under  a  grant  or  demise 
at  such  a  certain  rent,  during  the  time 
wherein   the  rent   distrained  for  incurred, 


which  rent  was  then  due  and  still  remains 
due  ;  or  that  the  place  where  the  distress 
was  taken  was  parcel  of  such  certain  tene- 
ments held  of  such  honor,  lordship,  or  ma- 
nor, for  which  tenements  the  rent,  relief, 
heriot,  or  other  service  distrained  for,  was, 
at  tlie  time  of  such  distress,  and  still  re- 
mains due  ;  without  further  setting  forth 
the  grant,  tenure,  demise,  or  title  of  sueli 
landlord  or  landlords,  lessor  or  lessors, 
owner  or  owners  of  such  manor."  See 
forms,  &c.  3 Chit.  PI.  5th  ed.  1046,6th  ed. 
951;  Innes  v.  Colquhon,  5  M.  &  P.  63; 
7  Bing.  265,  S.  C. ;  and  decision  there  as 
to  the  form.  See  a  form  where  rent  part- 
ly due  from  defendant's  intestate,  and  the 
rest  after  his  death,  Braithwaite  v.  Cook- 
sey,  1  H.  Bla.  465.  The  statute  11  G.  2, 
0.  19,  s.  22,  applies  although  the  rent  were 
payable  by  special  agreement  in  advance  ; 
Charters  c.  Shcrrock,  1  Alcock  »fe  Napier, 
\7,  506,  (Irisli.)  But  the  statute,  though 
it  warrants  a  general  avowry,  does  not  dis- 
pense with  the  necessity  of  stating  the 
terms  of  holding;  as  to  the  parties  who 
were  landlord  and  tenant,  the  amount  of 
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lor  fif  defendant  be  the  bailiff  state,  "  as  bailifFof  E.  F.  well  acknowledg- 
es," (A)]  the  taking  of  the  said  [cattle],  goods  and  chattels  in  the  said 
declaration  mentioned,  in  the  said  dwelling-house  [as  in  declaration,']  in 
which  &c.,  and  justly  fcc.  ;  because  he  says  that  the  plaintiff,  [or  "  one 
G.  H.,"  according  to  the  fact,']  for  a  long  time,  to  wit,  for  all  the  time  dur- 
ing which  the  rent  hereinafter  mentioned  to  be  distrained  for  was  accru- 
ing due,  and  from  thence  until  and  at  the  said  time,  when  «&c.,  (?')  held 
and  enjoyed  the  said  dtvelling  (k)  house,  in  which  &c.,  with  the  appurte- 
nances, as  tenant  thereof  to  the  defendant,  [or  "E.  F.,"(/)]  by  virtue 
of  a  cei'tain  demise  thereof  theretofore  made,  at  and  under  the  yearly 
rent  of  =£100,  (//?)  payable  half  yearly,  [or  "quarterly,"]  to  wit,  on  the 
[24th]  day  of  [June,]  and  on  the  [25th]  day  of  [December],  [this  must 
correspond  with  the  facts,  (»*)]  iw  every   year,  by  even  and  equal  portions  ; 


rent,  and  when  paj'able,  infra,  707,  n.  (I). 
It  is  sometimes  useful  to  avow  as  at  com- 
mon law,  setting  out  tlie  title  and  lease,  or 
demise,  &c.  specially,  in  order  to  compel 
the  plaintiff  to  take  issue  on  a  portion  only 
of  the  defendant's  case,  and  thus  admit 
the  rest ;  but  it  must  be  remembered  that 
the  plaintifl'  in  replevin  may  plead  in  bar 
several  matters,  and  thus  this  object  is  of- 
ten frustrated. 

An  avowry  admits  the  plaintiff's  title  to 
the  goods  ;  Clarke  i\  Davies,  7  Taunt.  72 ; 
2  Marsh.  386;  and  the  seizure  or  detention 
by  defendant  in  the  locus  in  quo. 

By  the  New  Rules,  "  avowries  for  dis- 
tresses for  rent,  and  for  distress  for  damage 
feasant  are  to  be  allowed  together;  but 
avowries  varying  the  amount  of  rent  and 
when  payable,  are  not  to  be  allowed." 
Where  the  taking,  or  the  plaintiff's  fifie  to 
the  goods,  is  denied  by  the  landlord,  the 
pleas  will  be  as  ante,  704,  and  Forms  1,  2. 

(/t)  If  the  landlord  and  broker  are  sued 
jointly,  the  form  is,  "  the  said  C.  D.  in  his 
own  right  well  avows,  and  the  said  E.  F. 
as  the  bailiff  of  the  said  C.  D.  well  ac- 
knowledges, that  is  to  say,  by  the  at- 
torney oftiie  said  C.  D.  and  E.F.,  the  tak- 
ing," &c.  A  second  avowry  or  cogni- 
zance begins,  "  and  for  a  further  avowry 
[or  "  cognizance,"]  the  said  C.  D.  further 
well  avows,"  &.c. 

(i)  If  the  tenancy  expired  before  the 
distress,  and  the  distress  was  ft)unded  on  8 
Ann.  c.  14,  (which  warrants  a  distress 
within  six  months  after  the  end  of  the  ten- 
ancy, if  the  landlord's  interest  continue, 
and  the  tenant  in  default  remain  in  pos- 
session,) the  above  form  will  not  apply  ; 
and  see  form  in  such  case,  3  Chit.  PI.  5ih 
ed.  1051,  Gih  cd.  ^55.  If  the  landlord  had 
no  reversionary  interest  at  the  time  of  the 
distress,  and  tiiis  be  pleaded  in  bar,  the 
plaintiff  will  succeed;  sec  Preece  z'.  Cor- 
rie,  5  Bing.  24  ;  Hooker  v.  Nye,  1  C.  M. 
&,  R.  258  ;  and  Forms  id. 


(k)  Page  V.  Church,  10  Moore,  564  ; 
Hargrave  v.  Shewin,  6  B.  &  C.  34  ;  9  D. 
&  R.  20.  See  in  general,  ante,  469,  note 
(o).  _      _ 

(/)  The  strictest  accuracy  is  essential  in 
stating  of  whom  the  tenant  held  ;  see  a 
case  of  variance,  Philpott  r.  Dobbinson,6 
Bing.  104  ;  3  M.  &  P.  320.  Co-parceners 
must  join  in  an  avowry  for  rent;  tenants 
in  common  must  sever  except  on  a  distress 
damage  feasant  ;  a  joint  tenant  may  dis- 
train for  the  whole  rent,  but  should  avow 
for  part  only  in  his  own  right,  and  make 
cognizance  as  bailiff  to  the  rest;  2  Stark. 
Ev.  2d  ed.  716;  1  Chit.  PI.  5th  ed.  13,  14, 
6th  ed.  12,13;  Forms,  ^id.  5th  ed.  1056, 
1057,6th  ed.959;  Harrisons.  Barnby,  5 
T.  R.246;  8  VVentw.122.  Form  of  avow- 
ry by  joint  tenant;  Pullen  v.  Pilmer, 
Carth.  328.  In  case  of  doubt,  add  a  sec- 
ond avowry  stating  the  tenancy  under  an- 
other party,  of  whom  probably  plaintiff 
held. 

(m)  In  order  to  support  a  distress  there 
must  be  a  demise  at  a  specified  fixed  rent ; 
there  can  be  no  distress  except  for  an 
agreed  rent;  Dunk  v.  Hunter,  5  B.  «&  Al. 
322.  A  variance  as  to  the  yearly  amount 
of  rent,  or  the  times  when  payable,  would 
be  fatal ;  Brown  i'.  Sayce,  4  Taunt.  320  ; 
Cossey  v.  Diggons,  2  B.  «fe  Aid.  546; 
Smith  V.  Walton;  8  Bing.  235;  1  M.  &  Sc. 
380;  nnless  the  judge  permitted  an  amend- 
ment at  the  trial.  Where  rent  is  at  a  cer- 
tain sum  per  annwm,  and  no  express  agree- 
ment is  made  in  regard  to  the  time  of  pay- 
ment, it  seems  that  it  is  payable  yearly, 
and  that  an  avowry,  not  stating  the  times 
of  payment,  would  be  deemed  an  allega- 
tion that  the  payment  was  to  be  annually 
only;  Latch.  264;  Bradby  Distr.  26  ;  Lay- 
cock  r.  Tnffnell,  2  Chit.  R.  531.  By  the 
New  Rules  "  Avowries  for  distress  for 
rent,  varying  the  amoul  of  rent  reserved, 
or  the  times  at  which  the  rent  is  payable, 
are  not  to  be  allowed." 


REPLEVIN— AVOWRIES :— LANDLORD  &  TENANT.  7(i7a 

and  because  a  large  sum,  to  wit,  the  sum  of  [cf'lSO  («)]  of  the  rent  afore- 
said, for  a  certain   time,  to  wit,  [one   year,  and  the  lialf  of  another  year] 

ending  on   the day  of  in  the  year  of  our   Lord  ,  (o)   and 

from  thence  until  tand  at  the  said  time,  when  &c.,  was  due  and  in  arrear 
from  the  plaintiff,  [or  "  the  said  G.  H.,"]  to  the  defendant  [or  "the  said 
E.  F,,"|  he  the  defendant  well  avows  [or  "as  bailiff  of  the  said  E.  F.,"] 
well  acknowledges  the  taking  of  the  said  [cattle],  goods  and  chattels  in 
the  said  dwdling-house,  in  which  &c.,  and  justly  &/C.,  as  for  and  in  the 
name  of  a  distress  for  the  said  rent  so  due  and  in  arrear  as  aforesaid,  and 
which  still  remains  (p)  due  and  unpaid  ;  and  this  the  defendant  is  ready 
to  verify,  wherefore  he  prays  judgment  and  a  return  of  the  said  [cattle], 
goods  and  chattels,  together  with  his  damages,  &c.,  according  t»  the 
form  of  the  statute  in  such  case  made  and  provided,  to  be"ladjudged  to 
him,  &c. 


2.   Other   Forms  of  Avowries  by  Landlords  or  their  Executors   in 

particular  Cases. 

[Form  of  avowry  for  a  quit  rent ;  3  Chit.  PI.  5th  ed.  1050,  Gth  ed.  954. 

Where  rent  payable  at  so  much  per  acre;  id.  5th  ed.  1051,  Gth  ed.  955 
and  960. 

Where  distress  was  within  six  months  after  tenajicy,  on  8  Ann.  c.  14  ; 
id.  5th  ed.  1051,  Gth  ed.  955. 

Under  distress  for  rent  on  common  appurtenant ;  id.  5th  ed.  105'3,  Gth 
ed.  956. 

Where  goods  fraudulently  removed  ;  id.  5th  ed.  1053,  6tli  ed.  957. 

For  double  rent  for  holding  over  after  notice ;  id.  5th  ed.  1054  a,  Gth 
ed.  958. 

By  tenants  in  common;  id.  5th  ed.  1056,  1057,  6th  ed.  960. 

By  executors  for  rent  due  to  their  testator ;  id.  5th  ed.  1055,  6th  ed. 
959.  Same  form  in  3  Moor.  638  ;  see  3  «fc  4  Will.  4,  c.  42,  s.  37  ;  Pres- 
cott  V.  Boucher,  3  B.  &  Ad.  849;  Stanifx.rd  v.  Sinclair,  2  Bing.  193;  9 
Moore,  372,  S.  C] 


PLEAS  IN  BAR. 

(n)  It  is  not    necessary  to  prove  that  all  Bing.  446;   10    Moore,    107,    S.   C.       It    is 

that  is  here    laid  was  due.     The    action  is  best  to  admit  a  part  payment  and  avow  for 

defeated  if  less  than  the  amount  distrained  the  sum  really  due,  to  avoid  the  expense  of 

for  and  here  claimed,  was  in  arrear  ;  Forty  a  plea  in  bar  of  part  not  due  ;  Tidd's  App. 

V.    Iniber,  6   East,  434;     2    Smith,   548';  677;  3  Chit.  PI.  5th  ed.  1048,  6th  ed.  953. 

Johnstone    v.   Hudleston,  4   B    &   C.  938.  (o)   The  day  when  the  last  quarter's  rent 

A  jury  may  find    a  verdict    for  a  less    sum  distrained  for  accrued  due. 

due  on  an    apportionment ;   Neale  v.  Mac-  {p)  This    allegation    is  not   material   or 

kenzie,  1  Gale,  119.     An    avowry  may  lie  traversable;  Clarke    v.    Davies,  2  Marsh, 

for  a  different  cause    to  that   expressed  in  386;  7  Taunt.  72. 
the  notice  of  distress  ;  Short  v.  Hubbard,  2 
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1 .  Plea  in  Bar  by  Plaintiff  to  an  Avowry  or  Cognizance  for  Rent, 
— denial  of  the  Tenancy,  (q) 

And  the  plaintiff,  as  to  the  avowry  and  cognizance  of  the  said  C.  D. 
and  E.  F.  by  them  [first]  above  made,  saith  that  the  said  C.  D.  in  his  own 
right  fought  not  to  avow,  and  the  said  E.  F.  as  baihff  of  the  said  C.  D. 
ought  not  to  acknowledge  the  taking  of  the  said  cattle,  goods  and  chat- 
tels, [as  in  the  declaration, \  in  which  &c.,  and  justly  «fec.,  because  he 
saith  that  he  the  plaintiff  [or  "  the  said  G.  H."]  did  not  hold  or  enjoy  the 
said  [dwelling-house,]  in  which  &-c.,  with  the  appurtenances  as  tenant 
thereof  to  the  said  [C.  D.]  under  the  supposed  demise  thereof  in  the  said 
avowry  and  cognizance  mentioned,  in  manner  and  form  as  the  defend- 
ants have  above  in  their  said  avowry  and  cognizance  in  that  behalf  alleg- 
ed ;  and  this  the  plaintiff  prays  may  be  inquired  of  by  the  country,  &.c. 


2.  Plea  in  Bar — Riens  in  arrear.  (r) 

Commencement  of  plea  in  bar  as  ante,  708,  Form  1 .] — Because  he  saith 
that  no  part  of  the  said  supposed  rent  in  the  said  avowry  and  cognizance 
[as  the  case  may  6e]  mentioned,  was  or  is  ia  arrear  from  the  •plaintiff  to 
the  said  C.    D.  \or  "  G.  H."]  in  manner  and  form   as  the  said    defendants 


{q)  This  plea  in  bar  of  non  tenuit  puts 
the  defendant  on  proof  of  the  tenancy  stat- 
ed, and  that  it  existed  between  the  parties, 
and  upon  the  terms  stated  in  the  avowry  ; 
see  1  Saund.  347  c,  note  4;  2  Stark.  Ev. 
2d  ed.  715  See  as  to  variance,  6  Bing. 
107,  ante,  707,  note  {I).  JS'il  hahuit  in  ten- 
emcntis  is  no  plea  in  bar  to  an  avowry  for 
rent  under  11  G.  2;  Sullivan  v.  Stradling, 
2  Wils.  208  ;  Alchorne  v.  Gomme,  2  Bing. 
54;  9  Moore,  130;  Darner  v.  Hastings,  4 
Bing.  4.  See  tlie  cases  upon  the  principle 
that  a  tenant  cannot  dispute  his  landlord's 
title,  coilected  in  Chit.  jun.  Contr.  2d  ed. 
264  ;  see  Cooper  v.  Blandy,  4  M.  &  Sc. 
562 ;  1  Bing.  45,  S.  C.  Where  a  third 
person,  and  not  the  party  who  distrained, 
demised  to  the  plaintiff,  and  the  party  who 
distrained  and  avows  claims  from  the  per- 
son who  demised,  the  plaintiff  may  on  the 
above  plea  in  bar  deny  the  derivative  title  ; 
6  Taunt.  202.  So  where  the  tenant  was 
not  let  in  by  the  distrainor,  the  former  may 
show  that  the  latter  held  only  under  an 
agreement  for  a  lease,  and  that  the  legal 
owner  claims  the  rent;  Brookes  v.  Biggs, 
2  Bing.  N.  C.  572;  2  Scott,  803,  S.  C. 
The  above  plea  in  bar  would  also  be  proper 
where  the  landlord's  title,  and  the  rela- 
tionship of  landlord  and  tenant  had  ceased, 
and  another  party  had  claimed  and  become 
the  legal  owner  by  mortgage,  &.C.,  before 
the  distress;  see  Doe  d.  Marriott  ij.  Ed- 
wards, 5    B.  «fe  Ad.    1065 ;  Waddilove    r. 
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Barnett,  2  Bing.  N  C.  5.38  ;  2  Scott,  763. 
Effect  of  partial  eviction  by  landlord,  «&c., 
upon  the  right  of  distress,  see  Mackenzie 
V.  Neale,  1  M.  &  W.  747,  reversing  judg- 
ment of  Exchequer,  2  C.  M.  «&  R.  84;  1 
Gale,  119,  S.  C.  Proof  of  eviction  on  non 
tenuit:  Hopcroft  v.  Keys,  9  Bing.  613. 
Special  plea  of  eviction  ;  3  Chit.  PI.  5th 
ed.  1192,  6lh  ed.  1116;  1  Saund.  204,  note 
2.  A  plea  in  bar  of  de  injuria  sua  propria 
absqzie  tali  causa  to  an  avowry  or  cogni- 
zance for  rent,  is  bad  on  special  demurrer; 
Jones  V.  Kitchen,  1  B.  &  P.  76;  but  such 
plea  in  bar  is  good  to  an  avowry  of  a  dis- 
tress for  a  poor-rate  ;  Bardons  v.  Selby,  3 
M.  &,  Pc.  280  ;  9  Bing.  756 ;  1  C.  &  M. 
500;  3  B.  &.Ad.  2. 

(r)  This  plea  admits  the  tenancy  upon 
the  terms  slated;  Hill  ^•.  Wright,  2  Esp. 
R.  669  ;  and  the  substance  of  it  is,  that  no 
rent  was  due,  so  that  the  defendant  will 
succeed  thereon  if  any  sum  were  due, 
though  less  than  the  sum  distrained  for. 
The  plaintiff  must  prove  the  whole  rent 
was  satisfied;  2  Stark.  Ev.  2d  ed.  717; 
a7ite,  707,  note  (n).  Payment  to  another 
person  claiming  a  superior  title  cannot  be 
set  up  on  this  plea  ;  Taylor  v.  Zamira,  6 
Taunt.  524.  Payment  to  a  ground  land- 
lord ;  Sapsford  v.  Fletcher,  4  T.  R.  511  ; 
3Chit.  PI.  5th  ed.  1190,  6th  ed.  1115;  or 
a  payment  of  land  ta.x,  &c.  (see  form  4, 
post,  710)  must  be  pleaded  specially. 
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liavc  ill  that  belialf  above  alleged  ;  and  this  the  plaintifT prays  may  be  in- 
quired of  by  the  country,  &lc. 


3.  Plea  in  Bar — Denying  Defendant  was  Bailiff,  (s) 

Commencement  of  pica  in  bar  as  ante,  708,  Form  1.] — Because  he  saitli 
that  the  said  defendant,  at  the  said  time  when  &lc.  whs  not  the  bailiff  of 
the  said  E.  F.  in  manner  and  form  as  the  defendant  hath  above  in  his 
said  cognizance  in  that  behalf  alleged  ;  and  this  the  plaintiff  prays  may 
be  inquired  of  by  the  country,  &lq,. 


f4.  Plea  ill  Bar  to  an  avowry  for  Rent,  Payment  of  Land  Tax  for 

the  Landlord,  (t) 

And  as    to  the  said   avowry  and    cognizance,  so   far   as  they  relate   to 

the  sum  of  £ ,  parcel  of  the  said  sum  £ therein  mentioned,    the 

plaintiff  saith,  that  the  said  C.  D.  ought  not  to  avow  nor  ought  the  said 
E.  F.  to  acknowledge  the  taking  of  the  said  goods  and  chattels  in  the 
said    dwelling-house  in  which  &c.  and   justly  &c.  because  he  saith,    that 

before    the   said day   of  a.  d.   ,  in  the   said  avowry    and 

cognizance  mentioned,  and  before  the  said  time  when  <fec.  and  whilst  the 
said  C.  D.  was  landlord  and  the  plaintiff  was  tenant  of  the  said  dwelling- 
house  by  virtue  of  the  said  demise,  to  wit,  on  the day  of  a.  d. 

,  a  certain  sum  of  money,  amounting   to  the  said  sum  of  £ ,  pai- 

cel  &c.  had  been  and  was  duly  assessed  and  rated  on  the  said  dwelling- 
house  for  the  land  tax  due  in  respect  of  the  said  dwelling-house,  by  vir- 
tue of  the  statute  in  such  case  made  and  provided,  for  one  half  of  a  year 
then  last  past,  and  then  became  and  was  due  and  payable  ;  and  the 
plaintiff  fnrther  saitli,  that  he,  the  said  plaintiff,  paid  the  quarter's  rent 
of  the  said  dwelling-house  in    which  &c.  which  accrued  due  on  the   said 

day  of A.  D. ,  to  the  said  C.  D.  without  notice  that  the  said 

sum  of ,  parcel  &c.  had  been  assessed  and  become  due  and  payable, 

to  wit,    on    the  day  of  a.   d.  ;  and    the   plaintiff  further 

saith,    that   he,  the   plaintiff,    after  he  had  so  paid   the  said  rent   as    last 

aforesaid,   to   wit,  on  the day  of  a.  d.  ,  in    pursuance    of 

the  statute  in  such  case  made  and  provided,  was,  as  tenant  and  occu- 
pier of  the   said   dwelling-house,   called  upon   and   obliged   to  pay,  and 

did  then  pay    and  satisfy   the  said  sum  of  £ so   due  for  land  tax    as 

aforesaid,    to  prevent  his    goods  therein  from  being  distrained  for   the 

(s)  Evidence  of  a  prior  authority  to  dis-  718. 
train,  or  of  a  subsequent  approval  and  rec-  (f)  See    Chit.   jun.    Contr.   2d   ed.   269, 

ognition  of  the  act,  without  showing  a  pri-  270  ;  Andrews  ^\  Hancock,  1  B.  &  B.  37  ; 

or  command,    will  be  necessary  to  support  3  Moore,  287  ;  Spragg  v.  Hammond,  2  B. 

this  plea ;  Trevillian  7j.  Pine,  11  Mod.  112;  B.  59;  Stubbs  v.   Parsons,   3  B.   &  Aid. 

Vin.  Ab.  Bailiff,  D. ;  2  Stark.  Ev.  2d   ed.  516. 
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same,  whei-efore  he,  the  plaintiff,  did,  according  to  the  form  of  the  stat- 
ute in  such   case  made  and  provided,  then  abate,    deduct  and  keep  in  his 

own  hands  the   said  sum  of  £ ,  so  paid   for  such   tax  out  of  the  said 

rent  in  tlie  said  avoAvry  and  cognizance  mentioned,  and  therein  stated  to  be 
in  arrear  (being  the  next  rent  which  accrued  due  to  the  said  S.  W.  after 

he,  the  plaintiff,  paid  the  said  sum  of  ^ as  aforesaid)  the  said  sum  of 

£ ,  being  the  amount  of  the  tax  which  the  said  S.  AV.  as  landlord  of  the 

said  dwelling-house  in  which  &c.  was  liable  to  bear  in  respect  of  the  said 
rent,  and  his  estate  and  interest  in  the  said  dwelling-house  ;  and  this  the 
plaintiff  is  ready  to  verify,  wherefore  inasmuch  as  the  said  C.  D.  hath 
avowed,  and  the  said  E.  F.  hath  acknowleged  the  taking  of  the  said  goods 
and  chattels  in  the  said  dwelling-house  in  which  &.c.  the  plaintiff  prays 
judgment  and  his  damages  by  reason  of  the  taking  and  unjustly  detaining 
the  same  to  be  adjudged  to  him,  &c. 


f5.  Replication,  that  the  Tenant  agreed  to  pay  the  Land  Tax.(u) 

And  the  defendants  as  to  the  said  plea  in  bar  of  the  plaintiff  as  to  the 
said  avowry  and   cognizance    so   far   as  they  relate   to   the  said    sum  of 

£ ,  parcel  &c.  say,  that  the  said  C.  D.  ought  not  to   be   barred  from 

avowing,  nor  ought  he,  the  said  E.  F.,  to  be  barred  from  acknowledging 
the  taking  of  the  said  goods  and  chattels  in  the  said  dwelling-house  in 
which  &c.  and  justly  tStc.  because  they  say,  that  the  said  demise  in  the  said 
avowry  and  cognizance  mentioned,  and  under  and  by  virtue  of  which  the 
plaintiff  at  the  said  time  when  &c.,  and  for  and  during  the  said  space  of 
time  in  the  said  avowry  and  cognizance  mentioned,  held  and  enjoyed  the 
said  dwelling-house  in  which  &c.  with  the  appurteiijints  as  tenant  thereof 
to  the  said  C.  D.  was  made  by  the  defendant  C.  D.  to  the  plaintiff  upon  the 
following  amongst  other  terms,  stipulations  and  agreements  (that  is  to 
say)  that  the  said  yearly  rent  should  be  payable  quarterly  on  the  days 
and  times  and  in  the  manner  in  the  said  avowry  and  cognizance  men- 
tioned, and  that  the  same  yearly  rent  should  be  payable  and  paid  by  the 
plaintiff  to  the  defendant  C.  D.  free  from  all  deductions  whatsoever, 
and  that  the  plaintiff  should  pay  and  discharge  all  taxes  whatsoever(i/) 
Avhich  should  at  any  time  during  the  continuance  of  the  said  demise  be 
assessed  or  rated  on  the  said  dwelling-house  and  become  and  be  payable 
in  respect  thereof,  so  that  the  said  C.  D.  might  receive  the  said  yearly 
rent  clear  of  all  deductions  whatsoever  ;  and  this  the  defendants  are 
ready  to  verify,  wherefore  they  pray  judgment  [4'c.  as  ante,  708,  Form  1. 

(u)  See  2  Chit.  jun.  Contr.  2d   ed.  270.     the  plaintiff  agreed  to  pay  the  land  tax,  to 
Or  the  form  should  perhaps  be  simply  that     be  charged  upon  the  premises,  &c. 
[711] 
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6.  Plea  in  Bar  to  an  avowry,  that  the  Landlord  had  no  reversionary 

interest. 

[See  Forms,  &c.  and  law,  Pascoe  v.  Pascoe,  3  Bingh.  N.  C.  898 ;  and 
Preece  v.  Corrie,  5  Bing.  24,  there  cited  ;  3  Cliit.  PL  5th  ed.  1190,  6th 
ed.  1114,  1115.  And  see  1  Chit.  Gen.  Pr.  C61  ;  4  M.  &  Scott,  539;  3 
B.  &  Ad.  586.  Qu.  ^yhether  non  tcnuit  or  non  demisit  would  he  suffi- 
cient ;  see  Pascoe  v.  Pascoe  ;  Hooker  v.  Nye,  1  C.  M.  &  R.  258,  260.] 


7.  Plea  in  Bar,  that  the  Goods  were  privileged  as  being  on  the  Pre- 
mises in  the  way  of  the  TenanVs  Trade,  &fc. 

[See  Forms  Muspratt  v.  Gregory,  1  M.  &^W.  633  ;  Thompson  v.  Mashi- 
ter,  I  Bing.  283;  see  ante,  523,  Forms  11,  12  ;  post,  "  Trespass,  Pleas — 
Distress."] 


8.   Plea  in  Bar  to  an  avowry  for  Rent  in  arrear,  tender  of  the  Rent 
and  costs  after  the  taking  and  before  impounding. 

[See  Form  Evans  v.  Elliott,  6  N.  &  M.  606 ;  5  Ad.  &  E.  142,  S.  C. 
Plea  tof  tender  before  the  distress  ;  3  Chit.  PI.  5th  ed.  1191,  6th  ed.  1116, 
1191.     Tender  on  the  land  ;  id.  5th  ed.  1018  ;  6th  ed.  907.J 


9.  Avowry  justifying  the  detention  as  a  Lien. 

[See  form  of  avowry  by  carriers,  justifying  under  a  general  lien,  Gal- 
loway V.  Bird,  4  Bing.  299 ;  see  Forms  ante,  691  to  698.] 


10.  Avowry  for  a  Poor^s  Rate. 

[See  concise  Form  on  43  Ehz.  c.  2,  s.  19 ;  3  Chit.  PI.  6th  ed.  962  ;  and 
special  form  Bardons  v.  Selby,  cited  ante,  709,  note  (q).  De  Injiirid  was 
there  held  to  be  a  good  plea  in  bar  to  an  avowry  for  a  poors'  rate ;  and 
consequently  no  advantage  is  gained  by  avowing  specially.] 
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TRESPASS—DECLARATIONS  IN.  (a) 


I.  TO  THE  PERSON. 


1.  Declaration  f 01'  an  Assault,  Battery,  and  Wounding.{b) 
Commencement  as    mite,  1,  Form  1,  "in   an  action    of  trespass."]     For 


(«)  See  in  general  as  to  this  form  of  ac- 
tion, Vin.  Ab.  and  Bac.  Ab.,  Com.  Dig. 
and  Selvv.  N.  P.  lit.  "  Trespass  j"  1  Ciiit. 
PI.  5th  ed.  ICIO,  6th  ed.  166;  Steph.  3d  ed. 
16  ;  2  Stark.  Ev.  &  Harr.  Index,  tit. 
"  Trespass."  In  considering  the  nature  of 
an  action  on  the  Case,  we  have  already 
pointed  out  various  instances  in  whicli  an 
action  of  Trespass  is  maintainable,  and 
the  leading  distinction  between  these  forms 
of  action  ;  see  ante,  496,  497,  note  (a).  Tres- 
pass (in  which  damages  on]y  are  claimed) 
is  the  remedy  for  an  immediate  or  direct  in- 
jury committed  witli  viohnce  :  and  this  vio- 
lence may  be  e'lXher  actual  or  iviplied;  and 
the  law  will  imply  violence  though  none 
is  actually  used,  where  the  injury  is  of  a 
direct  and  immediate  kind,  and  committed 
on  the  person  or  tannible  and  corporeal  pro- 
perty of  the  plain  litt".  Of  «c/?/«/ violence, 
an  assault  and  battery  is  an  instance;  of 
iviplied,  a  peaceable  but  wrongful  entry  up- 
on the  plaintiff's  land  ;  Steph.  3d  ed.  17. 

1.  For  injuries  to  Ihe  person  by  an  as- 
sault and  battery,  wounding,  or  false  im- 
prisonment, not  under  color  of  legal  pro- 
cess, trespass  is  the  only  remedy.  For  a 
personal  injury  by  driving  a  carriage,  case 
for  the  negligence  or  trespass  lies  ;  but  if 
the  act  were  icilful,  trespass  must  be 
brought,  ante,  505,  note  {i).  For  the  se- 
duction or_ battery,  &c.  of  a  wife,  or  ser- 
vant, the  husband,  or  master,  may  main- 
tain case  or  trespass.  Case  is  the  remedy 
for  slander  or  injuries  to  health  by  nuisan- 
ces, or  for  the  malicious  prosecution  of 
proceedings  at  law. 

2.  F'or  direct  and  violent  injuries  to,  or 
the  tortious  seizure  of  goods,  trespass  is 
maintainable  :  provided  the  plaintiff's  in- 
terest were  not  in  reversion  only,  and  he 
had  the  possessory  right,  or,  as  against  a 
wrongdoer,  the  actual   possession,  at  the 


time  the  injury  was  inflicted.  As  to  the 
remedy  for  unlawful  distresses  for  rent, 
see  ante,  512,  note  (u). 

3.  Trespass  is  the  proper  remedy  for  an 
illegal  entry  upon,  or  immediate  injury  to, 
real  property  corporeal,  in  the  possession  of 
the  plaintiff  or  his  servants.  Case  is  the 
appropriate  form  of  action  for  an  injury  to 
an  incorporeal  right,  as  the  obstruction  of 
a  right  to  light,  or  common  of  pasture,  or 
a  watercourse  or  way,  or  other  easement. 
It  is  also  the  necessary  form  of  action  for 
an  injury  to  a  house  or  land,  or  other  cor- 
poreal tenement  in  which  the  plaintiff  ha? 
only  a  reversionary  interest,  and  not  a  pos- 
sessory right,  and  of  whicli  he  has  not  pos- 
session. 

In  trespass  for  an  injury  to  the  person  or 
personal  property,  the  venue  is  transitory 
(except  in  certain  actions  against  justices, 
constables,  &.c. ;  see  Tidd,  9th  ed.  430). 
In  trespass  to  realty,  the  venue  is  local ; 
and  by  the  New  Rules  the  name  or  abut- 
tals, &c.  of  the  close  must  be  stated  in  tres- 
pass quare  clausuin  fregit,post,72l ,  note  (o). 
There  are  certain  formal  peculiarities  in 
a  declaration  in  trespass  wiiich  require  at- 
tention :  1st.  In  that  form  of  action  the 
trespass  must  be  charged  positively  and 
not  by  recital,  and  therefore  the  declara- 
tion must  not  be  for  that"  ichereas,"  the 
defendant,  &c.  ;  Steph.  3d  ed.  388  ;  1  Chit. 
PI.  5th  ed.  421,  6th  ed.  256,  387.  2d. 
The  trespass  must  be  laid  to  have  been 
committed  "  icith  force  and  arvis  ;"  and  3d. 
"  against  the  peace"  of  the  queen  ;  other- 
wise, in  either  case,  a  special  demurrer 
will  hold  good  ;  id.  5th  ed.  422,  6th  ed. 
387,  388, 145. 

The  New  Rules,  in  prohibiting  several 
counts  founded  on  one  and  the  same  prin- 
cipal matter  of  complaint,  state,  in  refer- 
ence to  the  action  of  trespass,  "  that  seve- 
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that  (c)  tlie  defendant,  on  the 


day  of 


D. ,  {(l)  witli  foic( 


and  farms  (c)  assaulted  (/)  the  plaintiff,  and  beat,  bruised,  [pushed,  drag- 


ral  counts  for  acts  committed  at  the  same 
time  and  place,  are  not  to  be  allowed." 
The  provision  as  to  pleas  in  trespass  will 
be  noticed  iiercafter. 

It  is  material  briefly  to  consider  the  law 
of  Costs  in.  trespass,  because  the  right  to 
recover  them  materially  depends  in  many 
cases  on  the  state  of  the  pleadings  : — and 
the  pleader  in  framing  his  pleadings  in 
trespass,  should  advert  to  the  effect  which 
may  be  produced  by  them  in  reference  to 
the  costs,  as  well  of  particular  issues  as  of 
the  cause  generally. 

1.  In  trespass  for  an  assault  and  battery, 
if  the  jury  find  damages  under  405.,  the 
plaintift'  is  entitled  to  no  more  costs  than 
the  damages  so  found,  unless  the  judge  at 
the  trial  shall  find  and  certify  under  his 
hand  upon  the  back  of  the  record,  that  an 
assault  and  battery  was  sufficiently  proved  ; 
22  &  23  Car.  c.  9.  This  enactment  does 
not  extend  to  actions  for  a  false  imprison- 
ment or  a  mere  assa%ilt,  or  for  criminal  con- 
versation, or  battery  of  the  plaintiff's  ser- 
vant, per  quod  consortium  vel  serviiium 
amisit;  Tidd,  9th  ed.  903;  id.  New  Pr. 
531  ;  2  Chit.  Arch.  5th  ed.  998,  999.  Nor 
does  the  statute  apply  where  the  defend- 
ant  justifies  the  assault  and  battery,  (not  the 
assault  only),  as  by  pleading  son  assault 
demesne,  &;c.,  id.  ;  and  consequently  such 
special  plea  is  not  judicious  in  cases  where 
the  damages  will  probably  be  under  40s. 
and  there  is  a  doubt  whether  the  justifica- 
tion can  be  sustained.  It  is  competent  to 
a  judge  to  certify  to  take  away  costs  under 
43  Eliz.  c.  6,  in  an  action  for  an  assault, 
battery,  and  imprisonment,  where  the  da- 
mages are  under  40s.,  if  no  actual  battery 
be  proved  ;  1  New  R.  255  ;  and  even  if  a 
battery  be  proved,  the  judge  may  certify, 
with  respect  to  tiie  imprisonment,  under 
43  El.,  and  though  he  cannot  certify  as  to 
the  battery  ;  see  Bone  v.  Dawe,  1  H.  & 
W.311  ;  {that  statute  excepting"  battery,'') 
yet  the  plaintiff  will  not  be  entitled  to  full 
costs  fftr  that,  unless  the  judge  certify  to  give 
costs  under  22  &  23  Car.  2;  Wiffin  v.  Kin- 
caird,  1  New  R.  471.  In  an  action  of  as- 
sault and  battery  with  a  separate  count  for 
false  im]n-is'onment,  and  damages  under 
40s.,  the  judge  may  certify  under  43  Eliz. 
to  deprive  plaintiff  of  costs ;  Briggs  v. 
Bowgin,  2  Bing.  333  ;  9  Moore, -628,  S.  C. ; 
Tidd,  9th  ed.  953.  Under  the  latter  stat- 
ute the  judge  may  certify,  though  there  be 
pleas  of  justification  ;  id.  In  an  action  by 
husband  and  wife  for  an  assault  and  bat- 
tery, the  defendant  denied  their  marriage, 
and  this  was  held  not  to  be  an  admission 
of  the  battery  to  prevent  the  judge  from 
certifying  under  43  Eliz. ;  Wilson  i\  Lain- 
son,  3  Bing.  N.  C.307. 


2.  In  trespass  for  an  injury  to  or  taking 
away  goods,  the  plaintill'  is  entitled  to 
costs  without  a  certificate  ujion  22  &  23 
Car.  2,  although  he  recover  less  than  40s. 
damages  :  provided  the  trespass  be  a  sub- 
stantive and  independent  injury, — and  not 
an  act  accompanying  'or  aggravating,  or 
laid  or  proved  as  a  mode  or  qualification 
of  an  assault  and  battery  or  local  trespass. 
Therefore  in  the  case  of  a  battery  and  tear- 
ing clothes,  or  assaulting  and  beating  a 
horse  on  which  plaintiff'  was  riding,  or 
breaking  a  close  and  impounding  cattle,  if 
damages  be  under  40s.  the  plaintiff  loses 
his  costs  without  a  certificate;  Tidd,  9th 
ed.  964,  965.;  2  Ch.  Arch.  5th  ed.  998. 

3.  In  trespa.ss  to  land,  &c.  if  the  plain- 
tiff recover  less  than  40s.  damages,  he  has 
no  more  costs  than  damages,  unless  the 
judge  certify  "  that  the  freehold  or  title  of 
the  land  mentioned  in  the  declaration  was 
chiefly  in  question,"  22  &  23  Car.  2,  c.  9. 
This  enactment  does  not  apply,  and  the 
plaintiff,  though  he  recover  less  than  40s. 
damages,  is  entitled  to  full  costs  without  a 
certificate,  where  the  defendant  pleads  in 
such  a  manner  as  to  bring  the  freehold  or 
title  of  the  land  in  question  on  the  face  of 
the  record  ;  see  Tidd,  9th  ed.  963,  965  ;  id. 
New  Pr.  531  ;  2  Arch,  by  Ch.5th  ed'.  999 ; 
and  Littlewood  v.  Wilkinson,  9  Price,  314, 
(where  defendant  in  trespass  for  breaking 
into  a  close  and  cutting  trees,  pleaded 
liberum  tenementum  ;)  or  where  it  appears 
from  the  form  of  the  pleadings  that  the 
freehold  could  not  come  in  question  ;  Tidd 
&  Arch,  vh  supra.  Therefore  if  the  de- 
fendant in  trespass,  q.  c.f regit,  plead  only 
not  guilty,  by  which  the  plaintiff's  title  is 
not  now  denied  ;  Hughes  r.  Hughes,  2  C. 
M.  t'fc  R.  663  ;  1  Tyr.  &  G.  4  Dowl.  P.  C. 
532;  1  Gale,  302,  S.  C.  ;  Smith  v.  Ed- 
wards, 4  Dowl.  P.  C.  621  ;  1  H.  &W.497; 
sed  qu.  or  a  plea  of  license,  &-c.  ;  see 
Wright  V.  Piggin,  2  Y.  «&  J.  547;  the 
plaintiff  is  entitled  to  full  costs  without  a 
certificate  though  the  damages  be  under 
40s.  Where  in  trespass  for  breaking  and 
entering  plaintiff's  house  and  breaking 
open  a  door  and  lock  and  taking  goods, 
the  defendant  pleaded,!,  not.  guilty  ;  2. 
except  as  to  breaking  the  door  and  lock,  a 
justification  under  a  distress  for  rent,  and 
the  plaintiff' joined  issue,  and  obtained  a 
verdict  on  the  first  plea  with  a  farthing  da- 
mages, and  replied  that  the  outer  door  was 
not  open,  &c.  to  the  second  plea,  and  was 
defeated  thereon,  it  was  held  that  the 
plaintiff  was  not  entitled  to  costs  without 
a  certificate  ;  Dunnage  r.  Kcmble,  3  Bing. 
N.  C.  538.  This  decision  probably  procee- 
ded on  the  ground  that  the  right  of  dis- 
tress, and  consequently  the  tenancy,  might 
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ged  and  pulled  about,  kicked,  wounded  {g)1  and   ill-treated   him,  where- 
by (h)  the  tplaintiff  became  and  was  sick,  sore,  lame  and  disordered,  and 


have  been  contested  under  the  plea  of  not 
guilty,  by  virtue  of  the  11  Geo.  2,  c.  19,  s. 
21.  In  Howell  v.  Thomas,  7  C.  &  P.  342, 
the  defendant  pleaded  to  a  declaration,  q. 
c.  fregit,  1.  not  guilty;  2.  that  the  close 
teas  not  the  plaintiff's  close.  The  plaintiff 
had  a  verdict,  damages  Is.  On  an  appli- 
cation by  Chilton  to  the  Court  for  a  new 
trial,  Mr.  Haron  Parke  ia  stated  to  have  in- 
timated, "  that  on  this  verdict  the  plaintiff 
would  be  entitled  to  no  more  costs  than 
damages."  Whereupon  Chilton  abandon- 
ed his  motion.  In  Hughes  v.  Hughes,  su- 
pra, Mr.  Baron  Parke  said  "  there  is  one 
case  in  which  it  might  be  a  matter  of 
doubt  whether  the  freehold  came  in  ques- 
tion— when  there  was  a  plea,  that  the  close 
was  not  the  close  of  the  plaintiff."  As- 
suming that  this  plea  may  and  does  put 
in  issue  a  possessory  right  or  interest,  if 
not  a  freehold  title,  it  may  be  doubtful 
whether  such  a  plea  does  not  bring  the 
"  title"  in  question  on  the  face  of  the 
record  within  the  rule  adverted  to.  The 
influence  which  a  new  assignment,  or 
the  pleadings  thereon,  may  have  upon 
costs  will  be  considered  hereafter;  post, 
'Trespass — Pleas — New  Assumpsit." 

In  an  ar.lion  oftrespassfor  mesne  profits, 
the  plaintiff  is  not  entitled  to  more  costs 
than  damages  (the  latter  being  under  405.) 
unless  the  judge  certify  that  the  freehold 
came  in  question  ;  Doe  v.  Davies,  6  T.  R. 
593. 

By  8  &9  Will.  3,  c.  11,  if  the  judge  cer- 
tify that  the  trespass  was  icilful  and  mali- 
cious, the  plaintiff  sliali  have  full  costs, 
though  the  verdict  be  for  less  than  40^.; 
seeTidd,;)th  ed.  968;  2  Chit.  Arch.  5th 
ed. 1000. 

Where  tliere  are  several  defendants  in 
trespass,  if  one  obtain  a  verdict,  he  is  en- 
tilled  to  his  costs,  whether  he  pleaded 
alone  or  jointly  with  the  others,  unless  the 
judge  certify  that  there  was  reasonable 
cause  for  making  liirn  defendant ;  3  &  4 
Will.  4,  c.  42,  s.  32  ;  calculation  of  such 
costs,  ifcc. ;  Griffiths  v-  Jones,  2  C.  M.  & 
R.  333;  1  Gale,  254,  S.  C. ;  Starling  v. 
Cozens,  2  C.  M.  &,  R.  445  ;  2  Tyr.  757. 

(i)  See  in  general  Bac.  Ab.  Assault; 
Com.  Dig.  Battery;  Burn,  J.  Assault; 
1  Selw.  N.  P.  27;  1  Chit.  G.  P.  37;  3  Bla. 
Com.  120.  1.  ^n  assault  is  an  attempt 
with  violence  to  do  a  person  some  bodily 
harm,  as  by  holding  up  a  fist,  striking  at 
another  with  a  stick  which  does  not  touch 
the  latter,  or  throwing  any  thing  at  a  per- 
son which  misses  him,  or  by  any  similar 
act  of  inchoate  violence,  showing  an  inten- 
tion to  do  injury,  and  the  aggressor  being 
within  such  a  distance  from  tlie  party  as- 
saulted that  the  intention  might  possibly 
be  executed.  The  {j2io  animo  is  material 
in   the  case  of  an   assault,  and  therefore 


where  a  party  half  drew  his  sword,  but 
said,  "  if  it  were  not  assize  time  I 
would  run  you  through  tlie  body,"  it  was 
held  there  was  no  assault,  the  words  nega- 
tiving an  intention  to  do  violence  ;  1  Mod. 
R.3;  Bac.  Ab.  Assault,  A.  The  riding 
after  a  person  and  obliging  him  to  run 
away  into  a  garden,  to  avoid  being  beat§n, 
is  an  assault;  Morton  v.  Shoppee,  3  C.  «& 
P.  373.  Mere  words  of  abuse  and  threats 
do  not  constitute  an  assault;  1  Chit.  G.  P. 
37.  In  Stephens  v.  Mijers,  4  C.  &  P.  349, 
Tindal,  C.  J.  said,  "It  is  not  every  threat, 
when  there  is  actually  no  perscmal  vio- 
lence, that  constitutes  an  assault,  there 
must  in  all  cases  be  the  means  of  carrying 
the  threat  into  effect.  The  question  I 
shall  leave  to  you  will  be  whether  the  de- 
fendant was  advancing  at  the  time  in  a 
threatening  attitude  to  strike  the  chair- 
man, so  that  his  blow  would  have  almost 
immediately  reached  the  chairman  if  he  had 
not  been  stopped,  then,  though  he  was  not 
near  enough  at  the  time  to  have  struck 
him,  yet  if  he  were  advancing  with  ihat 
intent,  I  think  it  a.nounts  to  an  assault  in 
law.  If  he  were  so  advancing,  that  with- 
in a  second  or  two  of  time  he  would  have 
reached  the  plaintiff  it  seems  to  me  it  is 
an  assault  in  law.  If  you  think  he  were 
not  advancing  to  strike  the  plaintiff,  then 
only  can  you  find  your  verdict  for  defend- 
ant, otherwise  you  must  find  it  for  plain- 
tiff and  give  him  such  damages  as  you 
think  the  nature  of  the  case  requires." 

2.  A  Battery  is  any  unlawful  touching 
another  by  the  aggressor  himself  with  his 
hand  or  any  instrument,  or  by  his  servant 
by  his  command,  or  by  any  substance  put 
or  continued  in  motion  by  him  ;  1  Chit.  G. 
P.  37.  If  the  injury  arise  from  inevitable 
or  unavoidable  accident  or  necessity,  and 
there  be  no  want  of  care,  no  action  lies; 
as  if  a  horse  being  frightened,  run  away 
with  the  rider  and  hurt  the  plaintiff,  or  the 
injury  arise  from  the  accidental  explosion 
of  a  gun,  or  in  cutting  wood  with  an  axe, 
&c.  But  the  act  need  not  be  wilful  to 
maintain  the  action,  nor  is  the  degree  of 
violence  material ;  3  East,  602  ;  Sel.  Bac. 
Ab  &c.,  uhi  supra.  Bruises  are  where 
the  skin  is  not  broken. 

3.  A  loounding  consists  in  giving  ano- 
ther a  cut  or  even  a  scratch  opening  the 
flesh;  ]  Chit.  G.  P.  38;  or  breaking  the 
skin  ;  Moriarty  v.  Brooks,  6  C.  <fe  P.  684. 

4.  A  Mayhem  is  defined  to  be  the  depri- 
vation of  a  member  proper  for  defence  in 
fight,  and  which  are  not  only  an  arm,  leg, 
finger,  eye,  and  a  fore  tooth,  but  also  some 
others  ;   but  not  as  it  has  been   said    a  jaw 

'tooth,  or  the  ear,  or  a  nose,  because  they 
have  been  supposed  to  be  of  no  use  in 
fighting;  3  Bla.  C.  121. 
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so  continued  for  a  long  time,  to  wit,  thence  hitherto,  during  all  which 
time  the  plaintiff  suffered  great  pain  and  was  prevented  from  transacting 
his  necessary  affairs  and  business,  and  also  thereby  the  plaintiff  was  obli- 
ged to  incur,  and  did  tthen  incur  [or  "  to  subject  himself  to  liability  to 
pay,  and  became  liable  to  pay,"  (?)]  great  expenses,  to  wit,  to  the  amount 
of  £ ,  in  and  about  the  endeavoring  to  be  cured  of  the  injuries  so  sus- 
tained by  him  ;  and  thereby  also  divers  large  quantities  of  blood  which 
issued  and  flowed  from  the  said  wounds  of  the  plaintiff,  ran  and  flowed 
on  the  clothes  and  wearing  apparel,  to  wit,  one  coat  and  one  waistcoat, 
one  pair  of  trowsers  and  one  shirt  of  the  plaintiff,  wherewith  the  plaintiff 
was  then  clothed,  of  the  value  of  <^10,  and  greatly  soiled  and  damaged 
and  spoiled  the  same,  so  that  the  same  thereby  becaine  of  little  or  no  us.e 
or  value  to  the  plaintiff,  and  other  wrongs  {k)  to  the  plaintilT  then  did  ; 
against  the  peace  (l)  of  our  lady  the  queen,  and  to  the  damage  of  the 
plaintiff  of  <£ ;  and  therefore  he  brings  his  suit,  &c. 


2.  For  7'iding  against  the  Plaintiff. 

For  that  the  defendant  on  [t^c],  with  force  and  arms  and  with  a  cer- 
tain horse  assaulted  the  plaintiff",  and  then  rode  [or  "  drove,"  05  the  case 
may  be,]  the  said  horse  upon,  against,  and  over  the  plaintiff',  and  then  vio- 
lently knocked  him  down  to  and  upon  the  ground,  and  trod  and  tram- 
pled upon  the  plaintiff",  and  then  with  the  said  horse  gave  and  struck  tlie 
plaintiff  divers  blows,  and  kicked,  bruised  and  wounded  him,  whereby, 
[^'C.  conclude  as  in  Form   1. 


3.  Declaration  for  False  Imprisonment. (m) 

Venue  transitory,  except  in  actions  against  constables,  Sfc.] — For  that  the 


(c)  Tlie  word  "  whereas"  here  would 
be  demurrable  ;  see  ante,  713,  note  («). 

{d)  The  exact  day  is  not  material. 
"  Made  an  assavlt"  on  divers  daj's,  would 
be  bad  on  special  demurrer;  aiitcr  it  seems, 
if  the  allegation  be  "  assaulted"  on  divers 
days  ;  see  English  ■;•.  Purser,  6  East,  3'J5. 
There  should  be  a  separate  count  for  each 
distinct  assault  on  several  occasions  on  the 
same  day,  or  different  days.  Upon  one 
count  for  one  assault,  no  second  assault 
can  be  proved  ;,  see  1  Saund.  299,  note  6; 
Stante  v.  Pricket,  1  Camp.  473. 

(e)  Vi  tt  armis  necessary  ;  aiite,  713, 
note  (rt) 

(f)  Under  a  couni;  for  an  assault  and  bat- 
tery, the  former  only  may  be  proved;  Bro. 
Ab.  Trespass,  pi.  4(J. 

(o-)  Use  only  such  of  these  words  as 
are  warranted  by  the  fact;  see  supra, 
note  (Z*). 

(^.)  Adopt  only  so  much  of  the  follow- 


ing statement  of  damage  as  can  be  proved. 
In  cases  of  slight  assaults,  without  special 
damage,  proceed  at  once  to  the  alia  enor- 
mia. 

(i)  These  words  are  proper  if  the  e.\- 
pcnses  were  not  paid  before  the  action  ; 
see  Pritchett  r.  Boevey,  1  C.  &  M.  775. 

(k)  The  alia  enormia  does  not  appear 
to  be  an  essential  allegation.  It  is  no  part 
of  the  declaration,  and  no  facts  can  be  giv- 
en in  evidence  under  it,  which  might  con- 
sistently with  decency  be  stated  in  the 
declaration  ;  Eovvden  v.  Goodrick.  Peake 
R.  46,  62;  3d  ed.  64,  b7.  Sanble,  da- 
mages and  matters  naturally  arising  from 
the  act  complained  of  and  stated,  may  be 
proved;  Bull.  N.  P.  89;  Holt,  699;  I 
Stark.  R.  98;  1  Ch.  PI.  6  ed.  397,  5  ed. 
422. 

(I)  See  a?ite,  713,  note  («),  ijs  to  contra 
pacem. 

(m)  What  shall  be  deemed   a  false  im- 
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day  of - 


-,  with  force  and  arms  assault- 


defendant  on  the  ■ 

ed  tthe  plaintiff,  and  then  seized  and  laid  hold  of  and  heat  the  plaintiff, 
and  with  great  force  and  violence  pulled  and  dragged  him  about,  (n)  and 
also  then  imprisoned  the  plaintiff  and  kept  and   detained   him   in   prison 

there  for  a  long  time,  to   wit, then  following,    [or   then   forced   and 

compelled  the  plaintiff  to  go,  and  caused  him  to  be  foitibly  conveyed  in 
custody  in  and  along  divers  public  streets  and  highways  to  a  certain  po- 
lice-station, and  there  imprisoned  the  plaintiff  and  kept  and  detained  him 
in  prison  there  without  any  reasonable  or  probable  cause  whatsoever,  for 

a  long  space  of  time,  to  wit,  for  the    space  of then   next   following, 

at  the  expiration  whereof  the  defendant  forced  the  plaintiff  to  go,  and 
caused  him  to  be  forcibly  conveyed  in   custody    to   a  certain  police-office, 

and  there  again  imprisoned  the  plaintiff  for  a  long  time,  to  wit, then 

following,"  of  course  the  above  statement  must  depend  on  and  be  varied  ac- 
cording to  the  facts,]  contrary  to  law  [and  under  a  false  and  unreasona- 
ble assertion,  color  and  charge,  that  the  plaintiff  had  committed  an  of- 
fence punishable  by  law,  to  wit,  that  he  had  committed  felony,  (o)]  where- 
by the  plaintiff  was  then  not  only  greatly  hurt,  bruised  and  wounded,  and 
suffered  great  anguish  and  pain  of  mind  and  body,  and  was  prevented 
from  attending  to  his  lawful  affairs,  but  was  also  thereby  then  greatly  ex- 
posed and  injured  in  his  credit,  reputation   and  circumstances,   and  was 

subjected  and  put  to  divers  expenses,  to   wit,   to   the   amount  of  £ , 

in  order  to  obtain  and  in  obtaining  his  liberation  from  the  said  imprison- 
ment, (p)  [or  "  in  order  to  obtain  his  liberation   from    the   said   imprison- 


prisonment,  see  ]  Cliit.  G.  P.  47;  2Staik. 
Ev  812,  2d  ed.;  2  Selw.  N.  P.  tit.  Im- 
prisonment; 3  Bla.  Com.  127,  138.  Bare 
words  do  not  in  genera!  amount  to  an  im- 
prisonment. There  must  be  some  act 
whereby  tlie  plaintiff  was  deprived  of  his 
personal  freedom  for  some  portion  of  time, 
however  short ;  there  must  be  a  laying 
hold  of  the  person,  or  some  actual  restraint 
on  submission  without  force  ;  and  in  this 
instance  actual  laying  on  the  hand  is  not 
necessary  ;  2  Stark.  Ev.  2d  ed.  812.  If  an 
officer  or  other  person  say,  "  You  are  my 
prisoner,  &c."  or  state  that  he  holds  a 
warrant,  and  that  the  party  must  accompa- 
ny him,  and  he  submit,  in  either  case  there 
is  a  sufficient  imprisonment;  id.  and  note 
(d);  Bull.N.  P.  62;  Pocock  v.  Moore,  1 
Ry.  &  M.  321  ;  Chinn  v.  Morris,  2  C.  «fe 
P.  361 ;  Bridgett  v.  Coyney,  1  M.  &  Ry. 
211.  Where  upon  a  magistrate's  warrant 
being  shown  to  the  plaintiff,  he  volunta- 
rily and  without  compulsion  attended  the 
constable,  held  no  imprisonment ;  Arrow- 
smith  r.  Mesurier,  2  N.  R.  211.  And  in 
trespass  for  false  imprisonmenf,  proof 
must  be  given  of  circumstances  from  which 
the  judge  and  jury  may  decide  whether 
there  was  or  was  not  a  restraint  or  deten- 
tion of  the  person  ;  and  it  is  not  enough 
for  witnesses  to  swear  that  they  considered 


the  plaintift'  was  in  custody,  and  thought 
that  he  was  under  restraint,  nor  is  it 
enough  to  show  that  the  defendant  at  a 
police  office  stood  before  the  plaintiff  and 
said,  "  You  cannot  go  away  till  the  magis- 
trate comes,"  if  it  appear  that  lie  relin- 
quished that  attitude  and  went  to  another 
part  of  the  office  before  the  plaintiff  had 
made  any  attempt  to  depart ;  Cant  v.  Par- 
sons, 6  C.  &  P.  504.  An  imprisonment 
includes  an  assault;  but  a  mere  arrest 
does  not  constitute  a  battery;  see  Stark. 
&c.  supra;  Selw.  N  P.  8th  ed.  905.  The 
forcible  detention  of  a  party  in  the  street 
against  his  will  is  an  imprisonment ;  per- 
Thorpe,  C.  J.,  22  Ass?  fol.  10,  pi.  105. 

(n)  If  the  plaintiff  were  handcuffed, 
state  the  fact  thus,  "  and  then  put  -certain 
handcuffs  on  the  plaintiff's  wrists,  and 
handcuffed   the   plaintiff  and   kept  him  so 

handcuffed  for    a  long    time,    to    wit,  

hours  then  following;"  seeWright  ?;.  Court, 
4  B.  &  C.  596. 

(o)  See  Bracegirdle  v.  Orford,  2  M.  & 
Sel.  77. 

(p)  What  costs  recoverable  as  damages 
in  trespass  for  an  illegal  arrest ;  Pritchelt  v. 
Boevey,  1  C.  &M.77^.  Forta  of  allegation 
if  plaintiff  has  not  paid  expenses;  ante, 716, 
n.  (i).  No  special  damage  not  specifically 
laid,   can    be  recovered  as  damages ;    see 
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ment  was  obliged  to  find  and  procure  and  did  procure  bail,  to  wit,  E.  i'. 
and  G.  II.,  for  bis  a]>pcarance  before  a  justice  of  the  peace  to  answer  a 
certain  false  and  unfounded  charge  then  made  against  him  by  the  plain- 
tiff"] ;  and  other  wrongs,  [c^c.  conclude  as  in  Form  1. 


4.  For  Criminal  Conversation,  [q) 

For  that  the    defendant   on  [(Sfc],  and  on   divers  other   days  and  times 
between   that    day  and  the    commencement  of  this    suit,  with    force  and 

arms  assaulted ,  then  and  still  being  the  wife  of  the  plaintiff',  and  then 

debauched  and  carnally  knew  the  said  ,  whereby  her  affection  for  the 

plaintiff  was  alienated  and  destroyed,  and  he  was  and  is  deprived  of,  and 
hath  wholly  lost  tthe  comfort,  fellowship  and  society  of  his  said  wrfe,  and 
of  her  aid  and  assistance  in  his  domestic  affairs,  which  he  ought  to  have 
had  and  otherwise  would  have  had,  and  other  wrongs  \_^^c.,  conclude  as 
ante,  716,  Form  1. 


5.  For  an  Assault,  &/•€.  on  the  Plaintiff  ^s  Wife. 

For  that  the  defendant,  on  [^''^•l'  with   force  and  arms  assaulted , 

then  and  still  being  the  wife  of  the  plaintiff,  and  then  beat,  bruised, 
wounded  and  ill-treated  the  said ,  whereby  the  said ,  then  be- 
came and  was  sick,  sore  and  disordered,  and  so  continued  for  a  long  time, 

to  wit   for  the   space  of  then  next   following,  whereby  the  plaintiff 

during  that  period  Avas  deprived  of  the  comfort,  company  and  fellowship  of 
his  said  wife,  and  of  her  aid  and  services  in  his  domestic  affairs,  and  the 
plaintiff  during  the  said  last-mentioned  period  did  necessarily  incur  divers 

expenses,   to  wit,   to  the   amount  of  £, ,  in  and  abovit   the  curing  and 

nursing  and  taking  care  of  his  said  wife  upon  the  said  occasion,  and  other 
wrongs  \_conclude  as  ante,  716,  Form  I.  • 


6.  By  Husband  and  Wife  for  an  Assault,  8{C.  on  the  latter. 

For  that  the  defendant  on  [^^c],  with  force  and  arms  assaulted  the  said 
— ,  then  and  still  being  the  wife  of  the  said  A.  B.,  and  then  beat,  bruis- 


ed, wounded   and  ill-treated  her,  whereby  (r)  she  became   and  was  sick, 

sore,  lame  and  disordered,  and  so  continued  for  a  long  time,  to  wit, 

then  following,  during  which  time  she  suffered  great  pain,  and  other 
wrongs  [<$-c.  as  in  Form  1,  ante,  716,  concluding  to  the  damage  "of  the 
plaintiffs." 

Pettit  V.  Addington,  PeaUe  R.  63;  see  is  joined  as  a  plaintifi',  not  to  state  any 
Selw.  N.  P.  tit.  "  Consequential  Damage,"  thing  which  in  law  or  fact  is  a  damage  to 
as  to  special  damage  ;  and  ante,  7 16,  n.  (k).  the  husband  only,  as  the  loss  of  service, 
■  (q)  See  form  in  Case,  ante,  540.  or  expense ;  1    Chit.  PI.  5th  ed.  83  to  S6, 

(r)  Care  must  be  taken  where  the  wife    6th  ed.  73. 
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7.  For  Debauching  Plaintiff^ s  Daughter,  (s) 

For  that  the  defendant  on  [l5-c.],  and  on  divers  days  and  times  between 
that  day  and  the  commencement  of  this  suit,  with  force  and  arms  assault- 
ed   ,  then  and  still  being  the  daughter  and  servant  of  the  plaintiff,  and 

then  debauched  [^S^c.  pi-oceed  as  in  Form  1,  ante,  571,  to  the  words  "inci- 
dental thereto,"  and  then  conclude  "  and  other  wrongs,"  &.c.  as  ante,  716, 
Form  1. 


IL  PERSONALTY,  {t) 


I.  De  bonis  asportatis. 

Venue  transitory.] — For  that  the  defendant  on  [«^c.],  with  force  and 
arms  tseized  and  took  certain  goods  and  chattels  of  the  plaintiff,  to  wit, 
(u)  of  great  value,  to  wit,  of  the  value  of  £ ,  ["and  then  knock- 
ed, cast  and  threw  about  and  greatly  broke,  damaged,  injured  and  destroy- 
ed the  said  goods  and  chattels" — if  the  fact  be  so — or]  and  carried  away 
the  same,  and  converted  and  disposed  thereof  to  his  own  use,  and  other 
wrongs  [^"c.  ante,  716,  Form  1. 


2.  For  cutting  a  Rope,  whereby  Plaintiff's  Boat  was  driven  on 
Shore  and  damaged. 

For  that  the   defendant  on  [^c],  with  force  and  arms,  &c.  pulled  up, 
cut  in  pieces,  damaged  and  spoiled  a  certain    rope,  to  wit,  a  graplin  rope 

of  the  plaintiff  of  great   value,  to  wit,  of  the  value  of  £ ,  and  with 

which  a  certain  boat  qf  the  plaintiff,  of  great  value,  to  wit,  £ ,  then 

floating  upon  certain  water  there  was  then  fastened  and  secured  to  the 
shore,  by  reason  whereof  the  said  boat  then  and  there  floated  and  was 
driven  upon  and  against  the  shore  and  certain  rocks  and  stones  there,  and 
was  greatly  damaged,  shattered  and  spoiled,  and  the  plaintiff  was  put  to 

and  incurred  a  great  expense,  to  wit,  £ ,  in  and  about  the  getting  the 

said  boat  from  and  off  the  said  shore,  rocks  and  stones,  and  in  and  about 
the  necessary  repairing  and  amending  thereof,  which  the  same  needed 
and  required  by  reason  of  their  having  been  so  damaged  and  shattered 
and  lost,  and  was  deprived  of  the  use  of  the  said  boat  for  along  time,  to 
wit,  — —  weeks,  and  divers  great  profits  which  he  would  otherwise  have 
acquired  from  the  use  of  the  boat,  and  other  wrongs  [Sfc.  conchide  as  in 
Form  1,  ante,  716.]  * 

(s)  See  form  in  Case  and  Iblw,  ante,  570,    860,  6th  ed.  610,  611. 
Form  1.  ^  (u)  Describe   them   as  in    trover,   ante, 

(t)    Other    forms     for    chasing    cattle,    664,  id.  note  (d). 
shooting  dog,  &c.;  2  Chit.  PI.  5th  ed.  858. 
[t719J 
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3.   Trespass  for  removing   a  Tombstone^   and  erasing  the   Inscrip- 
tion, (x) 


Til.  REALTY. 


1.  jPo?'  Trespasses  in  Plaintiff 's  Dwelling-house,  and  seizing  Goods 

therein,  [y) 

Venue  local.'] — For  that  the  defendant  on  the day  of a.  d. , 

and  on  divers  othei*  days  and  times  between  tliat  day  and  the  commence- 
ment of  this  suit,  (z)  with   force  and  arms,  broke   and  entered    a   certain 

dwelling-lwuse  tof  the  plaintiff,   situate   [No. ,  in  street,  («)]    in 

the  parish  of ,  in    the  county  aforesaid,  and  then  made  a  great  noise 

and  disturbance  therein,  and  continued  therein  making  such  noise  and 
disturbance  for  a  long  time,  to  wit,  for  the  space  of ,  then  next  fol- 
lowing, and  then  forced  and  broke   open,  broke  to  pieces  and    damaged 

divers,   to   wit,  doors  of  the  plaintiff  of  and   belonging  to   the   said 

dwelling-house,  and  broke  to  pieces,  damaged    and  spoiled  divers,  to  wit, 

locks,  staples,  and hinges  of  and  belonging  to  the   said 

doors  respectively,  and  of  great  value,  to  wit,  £ ,  [and  also  then  and 

there  pulled  down,  i^rostrated  and  destroyed  divers  parts  of  the  walls 
and  partitions  and  ceilings  and  other  parts  of  the  sard  dwelling-house,  and 
also  then  pulled  down,  tore  away,  severed,  detached  and  removed  certain 

fixtures  and  things  of  the    plaintiff,  to   wit, of  great  value,  to   wit, 

£    •     ,   then  affixed  to  and  parcel  of  the  said  dwelling-house  (6)]  ;  and 

also  during  the  time  aforesaid,  to  ^vit,  on  the  said day  of a.  d. 

with  force  and  arms,    seized  and  took  divers    goods  and  chattels,  to 

wit,  [describe  the  goods  as  in  trover,  see  ante,  664,  note  (f?)]  of  the  plaintiff, 
then  being  in  the  said  dwelling-house,  and  being  of  great  value,  to  wit,  of 

(i)  See   Spooner  v.  Brewster,  3   Bing.  it  seems  to  become  matter  of  description, 

136.  and  not  a  mere  formal    allegation  of  time  ; 

{y)  Forms,  &c.  2  Chit.  PI.  5th  ed.  863,  but  the    continuando  may  be    waived  and 

6thed.614;  forcibleentry,  &c.  ;id.865,6i5.  one  trespass,  even  before  the  first  day  laid, 

Form  of  declaration  for  erecting  a  building  maybe   proved,   for  a  continuando    ought 

on  plaintiff's  wall,  whereby  the  light  was  not  to  place  the  plaintiff  in  a  worse  situa- 

obstructed  ;  Wells  v.  Oddy,  2  C  M.  &  R.  tion  than  if  one  trespass  only  were   laid  ; 

128.  Hume  v.  Oldacre,  1  Stark.  R.  351 ;  1  Chit. 

(z)  This  is  called  laying  the  trespasses  PI.  5th  ed.  289,  433,  6th  ed.  394. 
with  a  co7i<z'?nianrfo,  and  various  trespasses  (a)  It  is  not  unusual  to  give  a  specific 
at  difl^'erent  times  during^the  interval  men-  description  of  the  locality  of  a  house  in 
tioned  may  be  proved.  The  first  day  laid  trespass,  but  it  would  seem  that  the  New 
should  be  that  when  the  first  trespafss  oc-  Rules  (see  post,  721,  note  {g),  do  not  re- 
curred, or  before,  because  the  plaintiff  quire  so  particular  a  description  of  a /(0?<5c. 
would  not  be  permitted  to  give  in  evidence  What  comprised  in  the  term  messuage, 
repeaic<i  rtcis  of  trespass,  unless  committed  ante,  469,  note(o).  Variance;  Mudie  i-. 
during  the  space  of  time  laid  in  hi.s  decla-  Bell,  3  C.  &-  P.  331. 

ration.     Where  a  particular   space  of  time  (6)  See    Twigg  r.    Potts,  1   C.  M.  &- R, 

is  assigned  by  a  continuando   for  the  torts,  89. 
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the  value  of  £ and  carried  away  the  same,  and  converted  and  dis- 
posed thereof  to  his  own  use.  By  means  of  which  several  premises,  the 
plaintitTand  his  family  were  during  all  the  time  aforesaid,  not  only  great- 
ly disturbed  and  annoyed  in  the  peaceable  possession  of  the  said  dwell- 
ing-house, but  the  plaintiff  was  during  all  that  time  hindered  and  prevent- 
ed from  carrying  on  and  transacting  therein  his  lawful  and  necessary  af- 
fairs and  business;  and  other  wrongs  [^c.  as  aw^c,  716,  Form  1. 


2.  Declaration  for  an  Expulsion. 

For  that  the  defendant  on  [4*c.],  with  force  and  arms,  broke  and  enter- 
ed  a  certain    dwelling-house  of  the  plaintiff,  situate  (c)    in  the   parish  of 

,  in  the  county  aforesaid,  and  then  and  there  ejected  and  expelled  (d) 

the  plaintiff  and  his  family  from  the  possession  and  enjoyment  of  the  said 
dwelling-house,  and  kept  them  so  ejected  and  expelled  for  a  long  time, 
to  wit,  thence  hitherto,  twhereby  the  plaintiff  during  all  that  time  lost 
and  Avas  deprived  of  the  use  and  benefit  of  his  said  dwelling-house,  and 
was  put  to  great  inconvenience  and  much  expense,  to  wit,  £ ,  in  pro- 
curing and  removing  to  another  residence  for  himself  and  his  family  ;  and 
other  wrongs  [^c.  as  iti  Form  1,  a7itc,  716. 


3.   Trespass  quai'e  clausum /regit,  stating  various  Trespasses,  (e) 

Venue  local.'] — For  that  the  defendant  on  [i^c.],  and  on  divers  other 
days  (/)  and  times  between  that  day  and  the  commencement  of  this  suit, 
with  force  and   arms,  &c.   broke  and   entered  the  close   of  the  plaintiff 

situate  in   the   parish  of  ,  in  the  county  aforesaid  ;  that  is  to  say,  a 

certain  close  called  {g)  ["  The  garden,"  {he  correct)  or   "  a  certain  close 


(c)  See  supra,  note  («).  Holmes  v. 
Hodgson,  8  Moor.  379. 

(d)  In  trespass  for  breaking  and  enter- 
ing and  expelling  plaintiff,  the  expulsion 
IS 'priw.n  facie  mere  inattt'r  of  aggravation, 
and  it  suffices  that  defendant  justify  the 
breaking  and  entering  only,  and  if  plaintiff 
rely  on  the  expulsion  as  a  substantive  tres- 
pass, and  rendering  defendant  a  trespasser 
ah  initio,  he  must  new  assign  it;  Taylors. 
Cole,  3  T.  R.  292  ;  1  H.  I31a.  5-55. 

(e)  See  forms,  &c.  2  Chit.  PI.  5th  ed. 
866,  6th  ed.  616.  As  to  costs  a7ite,  714, 
note  (e). 

(f)  See  ante,7id,  note  (z). 

(ff)  By  the  New  Rules,  "  In  actions  of 
trespass  quare  clausum  fregit,  the  close  or 
place  in  which  &c.  must  be  designated  in 
the  declaration  by  name  or  abuttals  or  other 
description,  in  failure  whereof  the  defend- 
ant may  demur  specially."  Form  of  de- 
murrer, ante,  30,  Form  6.  The  object  of 
the  rule  was  the  prevention  of  the  neces- 
[f721J 


sity  for  a  new  assignment  by  the  plaintiff 
giving  a  particular  des<;ription  of  the  iocus 
in  quo,  upon  a  plea  of  liberum  tenementum  ; 
see  post,  764,  note  (u).  Ii  will  be  ob- 
served that  the  description  of  the  close  or 
place  may  be  either  by  name,  or  abuttals, 
or  other  description.  It  is  not  correct  to 
describe  the  close  as  abbutting  "  towards" 
instead  of  "  on"  another  close,  &c.  ;  a  de- 
murrer for  the  uncertainty  would  hold 
good;  but  if  instead  of  demurring,  the  de- 
fendant plead  liberum  tenementum,  this 
mode  of  description  could  not  be  impeach- 
ed ;  Lempriere  v.  Humphrey,  3  Ad.  «&  E. 
181 ;  4  N.  &  M.  635  ;  1  Harr.  &  W.  170, 
S.  C.  "  The  words  abutting  towards  arc 
perfect  nonsense,  the  place  mentioned 
might  be  thirty  miles  from  the  locus  in  quo, 
abutting  '  upon'  would  be  a  different 
thing;"  per  Patterson  i.id.  Abuttal  on 
"  A.  or  B  ;"  Lethbridge  v.  Winter,  9 
Bing.  49.  Abuttals  are  not  construed  with 
great  strictness.     Thus  Heath,  J.,  in  Rob- 
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abutting-  on  tlie  norili  on  a  certain  highway  leading  from U) ,  on 


the  south  on  a  certain  close  in  the  occupation  of  one   E.  F.,  on  the  cast 

on  a  certain  close  called ,  on  the  west   on  a  certain  garden,"  o?-  "  a 

certain  close,  being  a  narrow  slii:)  of  ground,  running  cast  and  Avest,  and 
being  divers,  to  wit,  100  yards  in  length,  and  lying  between  and  next  ad- 
joining a  certain  close  of  the  plaintiff  on  the  north,  and  a  certain  close 
in  the  occupation  of  the  defendant  on  the  south;"]  and   then  forced  and 

broke  open,  damaged  and  spoiled  divers,  to  wit,  gates  of  the  plain- 

tift",    of  great  value,  to  wit,  of  the  value  of  £ ,  then  being  iivthe  said 

close  of  the   plaintiff,    and   the  locks,  staples,  faud    hinges,  to   wit,  • 

locks, staples,  and  hinges  of  the  plaintiff,  of  great  value,  to  wit,  of  the 

value  of  ^ ,  respectively  affixed  to  the  said  gates,  and  with  feet  in  walk- 
ing, [and  with  cattle  and  carriages,]  trod  down,  crushed  and  injured  the 
grass  and   corn  of  the   plaintiff,    of  great  value,  to  wit,    of  the    value   of 

£ ,  there    then  growing  and    being,  and   subverted   and    spoiled    the 

earth  and  soil  of  the  said  close  of  the  plaintiff,  and  with  cattle,  to  wit, 
horses,  cows,  oxen  and  sheep,  eat  up  and  depastured  other  the  grass  and 

corn  of  the  plaintiff,    of  great  value,  to  wit,  of  the  value  of  £ ,  then 

growing  and  being  in  the  said  close  of  the  plaintiff;  and  also  then  broke 

down,  prostrated  and  destroyed,  a  great  part,  to  wit,  perches  of  the 

hedges,  and pei-ches  of  the  fences  of  the  plaintifl",  of  and  belonging 

to  his  said  close  ;  and  also  then  mowed  and  cut  down  the  grass  and 
corn  of  the  plaintiff  then  growing  in  his  said  close,  and  then  seized,  took 

and  carried  away  the  hay  and   corn,   to  wit,  cart  loads  of  hay,  and 

cart    loads   of  corn  of  the   plaintiff,  of  great  value,  to   wit,  of  the 

value  of  £ ,  off  and  from  his  said   close,  and  converted  and  disposed 

thereof  to  his  the  defendant's  own  use ;  and  also  then  cut  down,  pros- 
trated  and   destroyed  the  trees  and  underwood,  to  wit, oaks, ■, 

ash  trees,  elms,  [^^''c,  according   to   the  fact,]  and other  trees, 

and acres  of  the  underwood    of  the  plaintiff,  of  great  value,  to  wit, 

of  the  value  of  £ there   growing ;  and   the   timber,  wood,  branches 

and   bushes  thereof  coming  and  arising,  to  wit, cart  loads  of  tim- 

erts  r.   Karr,  1    Taunt.   495,  said    that  if  fendants,  but  it   abutted  on  a  close  of  the 

premises    be    described   as    abutting  on    a  defendant  A.  only  : — Held,  an  ambiguity, 

house   to  the  east,  it  may  be  north-east  or  and  not  a  variance.     Where  the  plaintifl^'s 

south-east;   and  it  suffices  to  describe  cor-  close  is  viisdtscribtd,\X  seems  the  proper 

rectly  that    part  of  the  close  in  which  the  course  for  the  defendant  is  to  traverse  his 

trespass   occurred  ;  Bassett  v.   Mitchell,  2  possession  of  the  close  ;  see  per  Patterson, 

B.  &  Ad.  99.     If  the  plaintiff  give  an  ac-  J..,  Lempriere  v.  Humphrey,  or  (perhaps) 

curate  description  of  his  close  by  name  or  not  guilty  will  suffice,  see  per  Littledale, 

abuttals,  he   is  safe,  and  need  not  new  as-  J.,  S.  €.,  as  reported  in    N.  &.  M.  and  H. 

sign  on  a  plea  of  liberum  tenementum,  al-  &.  W. ;  Rose.  Tr,  54  ;  post,  752,  note  {t). 

though    the     defendant   happen    to    have  In   Howell    v.   Thomas,  7   C.  (fc  P.    342, 

another  close  in   the  parish  with  a  similar  Coleridge,   J.    allowed   an    amendment  of 

name  or  abuttals ;  Cocker  r.    Crampton,  1  the  record     at    the  trial    by    substituting 

B.  &  C.  489;  Cooke  v.  Jackson,  9  D.  &  "  Moor  Hill"  for  "  Clover  Hill."    See  fur- 

R.  495  ;  Lempriere  v.  Humphrey,  ubi  su-  ther  3  Harr.  Ind.  "  Trespass,"  2086,  2087. 

pra.     In  Walford  f.  Anthony,  8  Bing.  75;  Though    trespasses    in    several   closes    be 

1  M.   &  Sc.    126,   the   declaration    staled,  laid,  plaintiff  may  recover  as  to  one  only  ; 

that  defendants,  A.  and  B.,  broke  a  close  Phythian  v.  White,  1  M.  &  W.  216;  4  D. 

of  the  plaintiff  "abutting  on  a  close  of  de-  &  R.  7J4,  S.  C. 

[t722] 
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ber, cart  loads  of  wood, cart  loads  of  branches,  and cart 

loads  of  bushes  of  the  plaintiff,    of  great  value,  to  wit,   of  the  value    of 

£ ,  took  and  carried   away,  and  converted  and  disposed  thereof  to 

his  own  use  ;  and  by  reason  of  the  several  premises,  the  said  close  of  the 
plaintiff  became  and  was  and  is  much  impoverished  and  injured  and  de- 
teriorated in  value;  and  other  wrongs  [<^'C.  conclude  as  in  Form  1,  ante, 
716. 


4.  For  breaking  up  a  Railroad,  and  making  a  Tramroad  across  the 

same. 

For  that  the  defendants  heretofore,  to  wit,  on  [^'''•l'  ^"^  ^^  divers 
other  days  and  times  between  that  day  and  the  commencement  of  this 
suit,  witli   force  and   arms   broke  and   entered    divers,  to  wit,  two  closes, 

that  is  to  say,  one  close  of  the  plaintiff  called  the railroad,  and  one 

other  close  of  the  plaintiff,  abutting  on  the  north  and  south   ends  thereof 

respectively  on  a  certain   railroad  or   way,   on  the  east  on ,  and   on 

the  west  on ,  and  which  said  last-mentioned  close  was  formerly  used 

as  a  railroad  or   railway,  the  said   closes  of  the  plaintiff  being  situate   in 

the  said  county  of ,  to  wit,  in  the  parish  of ,  and  then  and  there, 

with  feet  in  walking,  trod   down,  trampled   upon,  consumed  and   spoiled 
the  grass  of  the   said    plaintiff  of   great   value,    to  wit,   of  the  value    of 

£ ,  there  then   growing  and  being;  and  also  then  and  there  tore  up, 

prostrated  and  destroyed  a  great  part,  to  wit,  +200  feet  of  the  roads,  and 
200  feet  of  the  paths  of  the  plaintiffs,  being  part  and  parcel  of  and  be- 
longing to  the  said  closes  respectively,  and  the  materials  thereof  coming, 
that  is  to  say,  100  tons  of  iron,  100  tons  of  earth,  and  100  tons  of  rub- 
bish, of  great  value,  to  wit,  of  the  value  of  ,£100,  seized,  took  and  car- 
ried away  and  converted  and  disposed  thereof  to  their  oAvn  use;  and  also 
then  and  there  cut,  dug  and  made  in  and  upon  the  said  closes  respectively, 
divers  excavations,  roads  and  paths,  that  is  to  say,  five  excavations,  five 
roads  and  five  paths,  of  great  length  and  breadth  respectively,  that  is  to 
say,  of  the  length  of  100  yards,  and  of  the  breadth  of  ten  yards  res- 
pectively, and  also  then  and  there  put,  placed  and  laid,  and  caused  to  be 
put,  placed  and  laid,  divers  large  quantities,  to  wit,  100  tons  Aveight  of 
iron,  100  tons  weight  of  stones,  100  cart  loads  of  earth  and  100  cart  loads 
of  rubbish,  in  and  upon  tlie  said  closes  of  the  plaintiff  respectively,  and 
kept  and  continued  the  same  so  there  put,  placed  and  laid,  without  the 
leave  or  license  and  against  the  will  of  the  plaintiff,  for  a  long  time,  to 
wit,  from  the  day  and  year  first  aforesaid  hitherto,  and  thereby  and  there- 
with during  all  the  time  aforesaid  greatly  incumbered  the  said  closes 
respectively,  and  hindered  and  prevented  the  said  plaintiff  from  having 
the  use,  benefit  and  enjoyment  thereof  in  so  large  and  ample  a  manner 
as  he  might  and  otherwise  would  have  had;  and  other  wrongs  [«^c.  con- 
clude as  ante,  710,  Form  1. 
[+723] 
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5.  Declaration  in  Trespass  for  Mesne  Profits  and  Costs  of 
Ejectment,  [h) 

Commencemetit  as  ante^  1.] — For  that  the  defendant   heretofore,  to   Avit, 

on  the day  of a.  d.  ,  {i)  with   force  and  arms  broke   and 

entered  divers,  to   wit,  messuages  [<5'C.]  {k)  of  the  plaintiff',   situate 

in  the  parish  of  in  the  county  aforesaid,  and  then  ejected,  expelled, 

put  out  and  amoved  the  plaintiff  from  his  possession  and  occupation 
thereof,  and  ke^jt  and  continued  him  so  expelled    and   amoved  for  a  long 

time,  to   wit,  tfrom  the  day  and  year  aforesaid,  until   and  upon  the  

day  of  A.  D.  [the  day  on  which  possession  teas  obtained]  ;  and 

during  that  time  took  and  had  and  received  to  the  use  of  him  the  de- 
fendant   all  the  issues  and  profits  of  the  said   tenements,  being   of  great 

yearly   value,  to   wit,    of   the  value   of  £ (l)  ;  whereby   the   plaintiff 

during  all  the  time  aforesaid,  not  only  lost  the  issues  and  profits  of  the 
said  tenements  with  the  appurtenances,  but  was  deprived  of  the  use  and 
means  of  repairing  and  cultivating  the  same,  and  necessarily  incurred 
divers  expenses,  to  wit,  to  the  amount  of  £>  ,  in  and  about  the  recover- 
ing of  the  possession  of  the  said  tenements  with  the  appurtenances ;  and 
otherwrongs  [c^'c.  conclusion  as  ante,  716,  Form  1. 


(/t)  See  Form,&c.  2  Chit.  PI.  5th  ed. 
870,  6th  ed.  619 ;  1  id.  193.  See  in  gene- 
ral, Ad.  Ej.  3d  ed.  379.  An  action  of  tres- 
pass in  the  above  form  is  the  usual  remedy 
by  a  landlord  or  other  owner  of  land,  after 
a  recovery  in  ejectment,  to  obtain  the  rent 
or  compensation  for  occupation  from  the 
time  the  party  wrongfulhj  held  possession 
until  possession  was  regained,  together 
with  damages  for  any  loastc  committed  (if 
charged  in  the  declaration)  and  the  costs  of 
the  ejectment.  Where  there  is  judgment 
by  default  in  ejectment,  the  plaintiff  may, 
in  trespass  for  mesne  profits,  recover  all  the 
expenses  he  has  been  necessarily  put  to  in 
the  ejectment,  and  is  not  limited  to  the 
taxed  costs  as  between  party  and  party  ; 
Doe  V.  Huddart,  2  C.  M.  &  R.  316.  The 
action  is  to  be  brought  against  the  party 
actually  withholding  possession,  and  it  is 
said  to  be  doubtful  whether  it  lies  against 
a  tenant  for  the  holding  over  of  his  under- 


tenants ;  Burne  v.  Richardson,  4  Taunt. 
720  ;  Adams  Ej.  383.  The  action  may  be 
in  the  name  of  John  Doc  (but  then  securi- 
ty for  costs  may  be  required),  or  of  the  les- 
sor of  the  plaintiff.  As  to  costs;  see  ante, 
715,  note  («).  As  to  evidence,  see  Ad. 
Ej.  389  to  393;  2  Stark.  Ev.  311,  2d  ed. ; 
Doe  V.  Huddart,  2  C.  M.  &  R.  316. 

(j)  This  is  usually  the  day  of  ouster  laid 
in  the  declaration  in  ejectment,  but  is  not 
necessarily  so,  and  an  earlier  day  to  meet 
the  facts  may  be  laid. 

(Ic)  The  premises  are  usually  described 
as  in  the  declaration  in  ejectment,  in  which 
judgment  was  obtained.  But  under  the 
New  Rules  it  seems  necessary  to  describe 
each  close  by  name  or  abuttals,  as  ante  721, 
Form  5  ;  see  Pleas,  post. 

(1)  If  the  defendant  committed  waste  or 
injury,  here  state  it ;  see  the  preceding 
forms. 

[1724] 
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OBSERVATIONS  ON  THE  PLEA  OF  NOT  GUILTY   IN  TRESPASS. 


The  general  issue,  or  plea  of  not  guilty,  in  trespass,  had,  even  before 
tlie  New  Rules  on  pleading  were  framed,  a  much  less  extensive  oper- 
ation in  reference  to  the  matters  which  it  put  in  issue,  than  belonged  to 
the  general  issue  in  some  of  the  other  forms  of  actions,  especially  as- 
sumpsit and  case.  In  general  it  merely  denied  that  the  defendant  did 
the  act  complained  of,  and  all  matters  in  confession  and  avoidance,  or  in 
justijication  or  discharge,  were  then,  as  at  present,  required  to  be  plead- 
ed specially  ;  see  1  Chit.  PL  5th  ed.  538,  6th  ed.  500  to' 507. 

It  will  therefore  be  obserred,  that  the  New  Rules  contain  no  provi- 
sion in  regard  to  the  plea  of  not  gnilti/  in  actions  of  trespass  for  an  as- 
sault, &c.,  or  other  injury  to  the  person.  With  respect  to  the  plea  of 
not  guilty  in  trespass  for  injuries  to  reaJ properly  or  goodi,  the  New  Rules 
alter  the  former  effect  of  that  plea  as  a  denial  of  the  plaintiff's  property 
or   title  to  and   possession  of  the  tenements  or  goods.     They  provide — 

"2.  In  actions  of  trespass  quare  clausum  f regit  the  plea  of  not  guilty 
shall  operate  as  a  denial  that  the  defendant  committed  tJie  trespass  al- 
leged in  the  place  mentioned,  but  not  as  a  denial  of  the  plaintiff's  posses- 
sion or  right  of  possession  of  that  place  ;  which,  if  intended  to  be  denied, 
must  be  traversed  specially." 

"  3.  In  actions  of  trespass  de  bonis  asportatis  the  plea  of  not  guilty 
shall  operate  as  a  denial  of  the  defendant  having  committed  the  trespass 
alleged  by  taking  or  damaging  the  goods  mentioned,  but  not  of  the 
plaintiff's  property  therein.^'' 

The  provisions  of  the  New  Rules  in  regard  to  pleas  of  rights  of  Way 
or  Common,  and  other  similar  rights,  will  be  considered  hereafter. 

Not  guilty  raises  a  separate  issue  as  to  each  count ;  1  Dowl.  P.  C.  572, 
736 ;  4  id.  603. 

GENERAL  FORMS  OF  PLEAS,  &c. 


1.  Not  Guilty. (a) 

The  defendant, by his  attorney,  [or  "in  person,"]  says  that   he  is 

(tf)  See  general  observation,  sMjom. 
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not  f  [if  there  be  several  defendants  who  plead  jointly,  state  "  that  tlicy  are 
not,  nor  is  either  of  them,"]  guilty  of  the  said  supposed  trespasses  («) 
above  laid  to  his  ["  their"]  charge,  or  either  of  them  or  any  part  thereof  in 
manner  and  form  (6)  as  the  plaintiff  hath  above  thereof  complained 
against  him  ["them"];  ^nd  of  this  the  defendant  puts  himself  ["  defend- 
ants put  themselves"]  upon  the  country,  &c. 


2.  Not  Guilty  to  part  of  the  Trespasses. 

And  the  defendant,  by  his  attorney,  as  to  the  said  supposed  ["  as- 
saulting, beating,"  &c. — or,  "  breaking  and  entering  the  said  close  in 
which,  &c.  and,"  A-c. — or  "seizing  and  taking  the  said,"  &c. — enumerat- 
ing the  particular  trespasses  which  are  denied,^  saith  that  he  is  not  guilty  of 
the  said  last  mentioned  several  trespasses,,  or  of  either  of  them,  or  any 
part  thereof  in  manner  [as  before^  ;  and  as  to  the  residue  of  the  said 
supposed  trespasses  in  the  declaration  mentioned,  the  defendant  says 
that  [4*^] 


3.  Accord  and  Satisfaction. 

[The form  tcill  be  as  in  Case,  ante,  619,  using  the  word  "  trespasses"  in- 
stead of  "  grievances."] 


4.  License.{c) 

And  for  a  further  plea  in  this  behalf  the  defendant  says,  [or  if  theplca 
he  to  part  only  of  the  trespasses,  state  "  and  for  a  further  plea  as  to  the 
breaking"  8fC.  enumerating  the  licensed  trespasses]  the  defendant  says  that 
the  plaintiff  ought  not  to  maintain  his  afoi'esaid  action  thereof  against 
him,  because  he  says,]^that  he,  the  defendant,  at  the  said  times  when,  &c. 
by  the  leave  and  license  of  the  plaintiff  to  him  for  that  purpose  first  giv- 
en and  granted,  committed  the  trespasses  in  the  said  declaration  men- 
tioned [or,  "the  trespasses  in  the  introductory  part  of  this  plea  mention- 
ed"] and  this  the  defendant  is  ready  to  verify.  [Add  prayer  of  judgment 
if  the  plea  be  to  part. 


5.  Replication  to  a  Plea  of  License. (d) 


(a)  See  general  observations,  ante,  725.  (c)  See   next  note,  and    3    Harr.    Ind. 

(b)  Declaration  for  assault,  battery  and  2089,  Trespass,  5. 

tearing  clothes.     Plea,  that  defendant  was  (d)  Where  there  are  several   trespasses 

not  guilty  of  the  supposed   "  assaults"  in  laid  in  the  declaration,  and    the  defendant 

manner  and  form  as  the  plaintiff'  complain-  pleads  license,  it  seems  that  he  must  prove  a 

ed.     Held,  after  verdict,  that  the   modo  et  license  commensurat*  with  and   covering 

forma  included  a  denial  of  the  battery  and  all  the  trespasses  proved   upon  the   decla- 

laceravit  as  well  as  the  assault;  Wethereli  ration,  and  will  fail  as  to  such  as  are  not 

V.  Howard,  3  Bing.  135  ;  10  Moore,  502.  shown  to  have  been  licensed,  and  that  in 

•  \ 
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6.  Limitations,  Plea  of  the  Statute  of. 

[The  form  is  precisely  as  in  Case,  ante,  643,  observing  that  by  statute 
21  Jac.  1,  c.  16,  s.  3,  the  period  of  hmitation  in  actions  of  trespass  for 
assault,  battery,  wounding  or  imprisonment,  is  four  years,  and  in  other 
actions  of  trespass  six  years,  after  the  cause  of  action  accrued.  In  actions 
against  justices,  constables,  excise  officers,  and  others,  the  limitation  is 
shorter;  see  Tidd,  9th  ed.  19;  2  Harr.  lud.  tit.  "  Limitation."] 


7.  Payment  into  Court. 

[The  form  will  be  as  ante,  369.  Money  may,  bi/  leave  of  the  Court  or 
a  judge,  be  paid  into  Court  in  trespass,  except  in  actions  for  assault  and 
battery,  false  imprisonment,  crim.  con.  or  seduction;  see  ante,  651.  It  is 
often  judicious  to  pay  money  into  Court  to  part  of  the  trespasses  which 
cannot  clearly  be  justified;  and  the  plea  may  be  thus :  "And  as  to  the 
breaking  and  entering  the  said  [^'c.],  [or,  "as  to  the  seizing  and  taking 
the  said"  or  if,  as  is  usual,  the  other  trespasses  have  been  specifically  enume- 
rated and  pleaded  to,  say,  "And  as  to  the  residue  of  the  trespasses  in  the 
declaration  mentioned,"]  the  defendant  says,  that  the  plaintiff  ought  not 
further  to  maintain    his  action,   because  the  defendant  now  brings  into 

Court  the  sum  of  £ ready  to  be  paid  to  the  plaintiff,  and  the  defendant 

further  says,   that  the    plaintiff  has  not  sustained   damages   to  a   greater 

amount  than  the  said  sum  of  <£ in  respect  of  the  causes  of  action  in 

the  introductory  part  of  this  plea  mentioned  ;  and  this  the  defendant  is 
ready  to  verify,  wherefore  he  prays  judgment  if  the  plaintiff  ought  further 
to  maintain  his  action  as  to  the  last  mentioned  causes  of  action."] 


8.   Tender  of  Amends. 

]\i\  many  cases  of  torts  a  tender  of  sufficient  amends  before  writ  is  by 
statute  a  good  defence  to  an  action ;  as  in  the  case  of  magistrates,  &c. 
sued  for  acts  done  in  the  execution  of  their  office,  &c. ;  see  24  Geo.  3,  c. 
44,  s.  2.  Form  of  plea  in  such  case ;  3  Chit.  PI.  5th  ed.  1065,  6th  ed. 
974.  The  like  by  an  excise  officer ;  id.  1063,  973.  Form  of  plea  of 
tender  of  amends  in  an  action  for  an  irregular  distress,  ante,  627,  Form 
6.     Form  in  an  action  on  the  case  against  a  raihvay  company  for  injuring 


such  case  a  new  assignment  is  not  neces-  sec  1  Saund.  300  a,  2  id.  5,  note  3.     A  re- 

sary;  Barnes?;.  Hunt,  11  East, 451  ;  Hay-  plication   to  a  plea  of  license  denying  it, 

ward  V.  Grant.  1  €.  &  P.  448.     And  in  ge-  should  not,  it  seems,  be  de  injuria,  in   the 

neral  a  replication   or  new  assignment  of  common  form  ;  but  "  that  defendant  at  the 

excels  is  not  necessary  ;  Symons  v.   Hear-  said  times,  when,  &c.  of  his  own   wron^, 

son,  12  Price,  369.     It  seems  that  where  and  without   the   lease   and  license  of  tlie 

there  has  been  a  revocation  of  the  license  plaintiff  to  him  the  defendant  first  given 

before  the  trespass,  it  should  be  replied;  and  granted,  committed"  [S^c.  as  post,  729, 

Form  9. 
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plaintiffs  land,  ante,  657;  sec  zc/.  note  as  to  payment  of  money  in  o  Court 
upon  the  plea  of  tender.  tPlea  in  trespass  to  land,  disclaimer  oi  X'llXc.  and 
tender  of  amends;  3  Chit.  PI.  5th  cd.  10G6,  Cth  ed.  975.  The  like  and 
replication;  Williams  v.  Price,  3  B.  «fc  Ad.  695.] 


9.  Replication  De   Injuria  sua  jwopria  absque  tali  causa,  in  Tres- 
pass, (e) 

And  the  plaintiff,  as  to  the    said plea,  saitli,  that  the  defendant,  at 

the  said  time    when,  &c.  [or  "  times  when,  <fcc."  if  several  days  or    times 


(e)  The  general  replication  dc  injuria, 
as  it  is  termed,  is,  when  appropriate,  an 
advantageous  form  of  reply  for  a  plaintiff 
where  he  has  no  neio  matter  to  produce  in 
answer  to  the  plea,  and  rests  his  case  upon 
a  denial  of  the  defendant's  allegations.  It 
amounts  to  a  general  traverse  of  all  the 
material  matters  of  fact  in  the  plea  consti- 
tuting the  cause  or  point  of  justification  ;  it 
puts  in  issue  the  whole  cause  ;  see  Kerbey 
V.  Denby,  1  M.  &  W.  33G ;  Penn  v.  Ward, 
2C.  M.&R.  338.  See  in  general  the  ob- 
servations of  the  Court  in  the  late  cases 
deciding  de  injuria  to  be  a  good  replication 
in  assumpsit  where  the  plea  consists  jf 
matter  of  excuse  ;  and  Steph.  3d  ed.  163. 

The  leading  authority  upon  this  form  of 
replication  is  Crogato's  case,  8  Co.  R.  67. 
See  comments,  &c.  thereon,  per  Tindal, 
C.  J.  in  Bardonsr.  Sclby,  1  C.  &  M.  500; 
3Tyr.  430;  3  B.  &  Ad.  2;  9  Bing.  756,S. 
C.  In  Crogate's  case  the  defendant,  in  an 
action  of  trespass  for  driving  the  cattle  of 
the  plaintifl's,  pleaded  a  right  of  common  in 
a  copyholder  over  the  locus  in  quo,  by  pre- 
scribing in  the  usual  way  in  the  name  of 
the  lord  of  the  manor,  and  because  the 
plaintiff  had  wrongfully  turned  his  cattle 
there,  the  defendant,  as  servant  of  the 
copyholder,  and  by  his  command,  justified 
driving  the  cattle  out.  To  this  plea  the 
plaintiff  replied  tie  i7ijuria  propria  absque 
tali  causa,  and  upon  demurrer  it  was  ad- 
judged that  the  general  replication  in  that 
case  was  insufficient ;  and  Lord  Coke  then 
proceeds  to  lay  down  four  resolutions  of 
the  Court,  in  the  course  of  which  he  thus 
states  the  nature  of  this  general  plea,  viz. 
the  general  plea  dc  injuria,  sua  propria, 
&c.  is  proper  when  the  defendant's  plea 
doth  consist  merely  of  matter  of  excuse  and 
of  no  matter  of  interest  whatever.  The 
resolutions  of  the  Court  are  these  four — 
first,  that  absque  tali  causa  doth  refer  to 
the  whole  plea,  and  not  only  to  the  com- 
mandment, for  all  makes  but  one  cause, 
and  any  of  them  without  the  other  is  no 
plea  by  itself;  secondly,  it  was  resolved, 
that  when  the  defendant  in  his  own  right, 
or  as  servant  of  another,  claims  any  inter- 
est in  the  land,  or  to  any  common  or   rent 
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going  out  of  the  land,  &c.  there  de  injuria 
sua  propria,  Sf^-c.  generally  is  no  plea,  but  if 
the  defendant  justifies  as  servant,  there  dc 
injuria  sua  propria,  &,~c.  in  some  of  the 
cases  with  a  traverse  of  the  commandment, 
that  being  made  material,  is  good  ;  thirdly, 
it  was  resolved,  that  when  by  the  defend- 
ant's plea  any  azithority  or  power  is  medi- 
ately or  immediately  derived  from  the 
plaintiff,  there,  although  no  interest  be 
claimed,  the  plaintiff  ought  to  answer  and 
shall  not  reply  generally  dc  injuria  sua 
propria.  The  same  law  of  an  authority 
given  by  law  as  to  view  waste,  &-c.  Last- 
ly, it  is  resolved,  that  in  the  case  at  bar  the 
issue  would  be  full  of  multiplicity  of  mat- 
ter where  an  issue  ought  to  be  full  and 
single  for  parcel  of  the  manor  demisable 
by  copy  grant,  by  copy  prescription  of  com- 
mon, ifcc.  and  commandment  will  be  all 
parcel  of  the  same. 

The  general  traverse  de  injuria  is  appli- 
cable (we  have  seen)  in  assumpsit,  and 
other  forms  of  action  (including  replevin, 
Bardons  v.  Selby,  ubi  supra,)  where  the 
plea  is  founded  on  matter  of  excuse,  and 
does  not  fall  within  either  of  the  oiher  ex- 
ceptions laid  down  in  Crogate's  case.  In 
trespass  to  persons  it  is  a  good  answer  to  a 
plea  of  son  assault  demesne,  or  other  justi- 
fication not  founded  on  process  out  of  a 
Court  of  record  (Crogate's  case)  ;  or  justi- 
fying in  defence  of  property,  to  which  a 
title  and  not  mere  possession  is  shown  ; 
Vivian  v.  Jenkin,  3  Ad.  &  E.  741.  In 
trespass  to  goods,  de  injuria  generally  will 
not  be  a  good  replication,  where  the  plea 
justifies  under  a  fieri  facias,  &c.  out  of  a 
Court  of  record,  or  the  removal  of  goods 
from  land  to  which  a  title  is  shown  ;  but  it 
suffices  where  the  pleajustifies  the  seizure 
under  a  magistrate's  warrant  for  a  poor's 
rate;  Bardons  v.  Selby,  supra;  and  in 
most  cases  where  no  property  is  claimed  ia 
the  goods  anterior  to  the  seizure  and  the 
defence  is  matter  of  excuse. 

In  trespass  to  land,  de  injuria  generally 
is  a  bad  replication  (on  general  demurrer) 
where  the  defendant  claims  an  interest  in 
the  land  or  a  title  thereto,  or  a  right  of 
way  or  common,  <&c,  or  justifies  an  entry 
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be  laid  fin  the  declaration,']  of  his  own  wrong  and  without  the  cause  (f)  by 
him  in  his   said  plea  alleged,  committed    the  said    trespasses   in  the 


thereon  lo  distrain  for  rent  ;  Hooker  r. 
Nye,  1  C.  M.  &  R.  '258  ;  4  Tyr.  777;  or 
under  process  of  a  court  of  record. 

In  all  these  cases  the  circumstance  of 
the  defendant  justifying  as  strrant  of  a 
third  person  does  not  prevent-the  plaintiff 
from  replying  dt  injuria  generally;  see 
Piggott  V.  Kemp,  1  C.  «&  M.  197;  Bardons 
V.  Selby,  supra. 

It  is  frequently  advantageous  and  proper 
to  admit  certain  parts  of  the  plea  (which 
prevent  the  plaintiff  from  replying  de  inju- 
ria generally),  as  the  process  and  warrant; 
the  judgment  stated  to  have  been  obtained  ; 
the  fiat  in  bankruptcy  alleged  to  have  been 
issued;  or  the  seisin  in  fee,  &c. ;  (where 
these  are  not  matters  which  the  plaintiff 
cares  to  admit.)  and  reply  de  injuriH,  &c. 
as  to  the  residue  of  the  cause,  &c.  ;  see  an 
instance  and  form,  post,  747.  But  where 
the  cause,  of  excuse  stated  ill  the  plea  is 
true,  the  plaintiff  cannot  safely  reply  de 
injuria,  and  must,  where  he  relies  on  an 
excess,  or  trespass  committed  at  another 
time,  in  general  reply  or  new  assign  such 
excess  or  other  trespass  ;  see  Penn  v.  Ward, 
2C.  M.  &  R-  333;  1  Gale,  1S9,  S.  C.  ; 
and  see  post,  731 ,  n.  [I).  The  case  of  Pri(^e 
V.  Peek  and  others,  1  Bing.  N.  C.  380;  5 
M.  &-  Sc.  205,  clearly  explains  this  princi- 
ple. That  was  an  action  of  trespass  against 
bailiff  and  sheriff  for  taking  the  plaintiff 
on  a  charge  of  felony  to  a  police  station, 
and  thence  to  a  prison.  The  sheriff,  after 
pleading  not  guilty,  justified  the  taking 
from  the  police  station  to  the  prison  under 
a  ca.  sa.  The  plaintiff,  admitting  the  writ 
and  the  delivery  of  the  warrant  lo  the  bail- 
iff, replied  de  injitria  absque  rcsiduo  causa. 
Held,  that  under  this  replication  he  could 
not  give  evidence  to  involve  the  sheriff  in 
the  misconduct  of  the  bailiff,  committed 
before  the  plaintiff'  arrived  at  the  police  sta- 
tion, (namely,  the  charging  the  plaintiff 
with  felony,  and  having  him  detained  on 
that  charge)  ;  and  that  in  order  to  the  ad- 
mission of  such  evidence,  the  circumstan- 
ces should  have  been  replied  or  new  as- 
signed specially.  Tindal,^.  J.  in  deliver- 
ing judgment,  said,  "the  traverse,  de  in- 
juria sua  propria  absque  rcsiduo  <:a«s«?,puts 
nothing  in  issue  but  each  and  every  fact 
alleged  in  the  special  plea,  and  not  admit- 
ted in  the  replication.  In  this  case  it  puts 
nothing  in  issue  but  whether  the  assault 
and  imprisonment  mentioned  in  the  plea 
were  committed  under  color  of  the  writ 
and  warrant  or  not.  It  is  true  that  under 
the  authority  of  the  case  of  Lucas  r.  Nock- 
ells,  10  Bing.  155,  the  plaintiff  may  show 
under  that  traverse  that  the  sheriff  did  not 
act  under  the  writ  at  all ;  that  although  he 
had  it  in  his  possession,  he  acted  at  the 
time  for  a  purpose  and  with  an  object  en- 


tirely distinct  from  the  execution  of  the 
writ,  and  that  he  only  avails  himself  of  it 
at  the  trial  as  an  excuse  for  an  illegal  act. 
But  there  i.s  no  authority  in  that  case,  or 
any  other,  that  where  the  sheriff'  has  really 
acted  under  the  writ  at  the  time,  and  avails 
himself  of  it  in  his  plea,  the  plaintiff  shall 
be  at  liberty  under  this  replication  to  give 
antecedent  matter  in  evidence  to  render 
the  subsequent  arrest  under  the  writ  illegal. 
Such  a  reply,  as  it  appears  to  us,  confesses 
the  arrest  stated  in  the  plea  to  have  been 
made  under  the  writ,  but  avoids  it  by  new 
matter  of  fact  ;  and  therefore,  like  any  oth- 
er matter  of  confession  and  avoidance,  must 
be  specially  pleaded.  It  is  well  establish- 
ed, that  where  the  plaintiff  seeks  to  avoid 
any  legal  excuse  for  a  trespass,  by  siiowing 
matter  subsequent,  which  makes  the  defen- 
dant a  trespasser  ab  initio,  he  is  bound  to 
plead  such  matter,  and  cannot  take  advan- 
tage of  it  under  the  general  traverse,  de 
injuria,  &.c.  ;  see  the  authorities  collected 
in  1  Saund.300d,  in  note;  and  the  case 
appears  to  us  to  be  the  same  upon  princi- 
ple, whether  the  act  done  by  the  defendant 
is'precedent  or  subsequent  to  the  execution 
of  the  writ,  and  tiie  reason  is  undoubtedly 
the  same  in  each  case,  viz.  that  the  defen- 
dant ought  not  to  be  taken  by  surprise  at 
the  trial." 

Declaration  of  two  counts  for  assault  and 
imprisonment.  Plea,  that  defendant  being 
bail  for  plaintiff,  arrested  him  to  render  him 
in  discharge,  and  detained  him  till  he  had 
satisfied  the  demand  in  the  action.  Repli- 
cation <Ze  zTiywj-ja.  It  appeared  that  defen- 
dant in  addition  to  detaining  plaintiff  till 
he  satisfied  the  demand  in  the  action,  de- 
tained him  an  hour  longer,  till  he  paid  the 
expenses  of  the  defendant  becoming  bail, 
&c.  Held,  that  this  was  one  continuing 
trespass,  and  that  therefore,  in  order  to  re- 
cover for  that  part  of  it  which  was  unjus- 
tifiable, (namely,  the  additional  detention 
for  the  bail's  expenses)  the  plaintiff'  ought 
to  have  newhj  assigned  ;  Lambert  7'.  Hodg. 
son,  1  Bing.  317;  8  Moore,  326.  But, 
where  there  are  two  distinct  assaults,  &c., 
and  a  count  for  each;  and  one  assault  is 
open  to  a  justification,  the  other  not ;  if  the 
defendant  plead  a  justification  loone  count, 
the  plaintiff  should  enter  a  nolle  prosequi 
upon  one  count,  or  if  he  dispute  the  justifi- 
cation should  reply  de  injuria,  &c. ;  and 
must  not  new  assign  :  he  should  proceed 
for  the  other  trespass  en  his  other  count ; 
see  Atkinsonr.  Mattcson,  2  T.  R.  172, 177 ; 
1  Saund.  299,  n.  6. 

But  in  general  a  new  assignment  is  un- 
necessary, and  de  mjurio  suffices  when  the 
defendant  cannot  prove  the  whole  of  the 
facts  he  pleads  to  the  several  trespasses  he 
professes  to  justify,  and  which  constitute 
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said  declaration  tmentioned,  in  manner  and  form  as  the  plaintiff  hath 
above  thereof  complained  ;  and  this  the  plaintiff  prays  may  be  inquired 
of  by  the  country,  &.c. 


lOj  New  Assignment  of  another  Trespass  : — General  Form  of,  in 

Trespass,  (g) 

And  as  to  the   said plea,    the  plaintiff  saith,   that  he    commenced 

his  said  action,   and  declared   as  aforesaid,  not   for  the  trespasses  in  that 

plea  mentioned,  but  for  that  the   defendant  on   the  said  day  of 

A.  D.    ,  with  force   and   arms,  upon    another  and    different    occasion, 

and  for  another  and  different  purpose  than  the  occasion  and  purpose  in 
the  said  plea  mentioned,  committed  the  trespasses  in  the  said  de- 
claration   mentioned,    as    the    plaintiff  hath    therein    complained,    being 

other  trespasses  than  those  in  the  said plea  mentioned  ;  and  this  the 

plaintiff  is  ready  to  veiufy,  wherefore  he  prays  judgment,  and  his  dama- 
ges by  him  sustained  on  occasion  of  the  committing  of  the  trespasses 
above  newly  assigned  to  be  adjudged  to  him. 

[CounseVs  signature] 
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the  substance  of  his  defence  to  tliose  tres- 
passes ;  see  post,  732,  n.  (m). 

Thus  in  a  plea,  to  a  declaration  for 
breaking  and  entering,  assaulting,  &c.  jus- 
tifying an  entry  and  arrest  under  aca.  sa., 
the  averment  of  the  outer  door  being  open  is 
necessary  and  material  ;  and  is  well  travers- 
ed under  ifie  replication  of  de  injurih  ab- 
sque residuo  causa,,  and  the  defendant  will 
fail  if  that  fact  be  negatived,  although  the 
rest  of  the  plea  be  supported  by  the  evi- 
dence ;  Kerby  v.  Denby,  1  M.  &  W.  336. 

Where  de  injuria  is  inadmissible  by  rea- 
son of  the  plea  claiming  an  interest  in 
Tand,  «&c.  the  replying  it  has  been  held  to 
be  a  defect  in  substance,  so  that  a  demur- 
rer thereto  may  he  general  ;  Hooker  v.  Nye, 
ubi  supra;  see  1  Chit.  Pi.  6th  ed.  610. 
The  error  would  be  cured  by  verdict;  id. 
It  is  usual  to  demur  specially  in  this  in- 
stance. 

A  replication  deinjuria  in  trespass,  with 
a  new  assignment  that  the  defendant  com- 


mitted the  trespasses  with  more  violence 
and  in  a  greater  degree  than  was  neces- 
sary for  tlie  purposes  in  the  plea  mention- 
ed, is  specially  demurrable  for  duplicity  ; 
Thomas  v.  Marsh,  5  C.  &  P.  596;  Gis- 
borne  v.  Wyatt,  1  Gale,  35 ;  3  Dowl.  P.  C. 
505,  S.  C. ;  see  ajite,  39,  Form  2,  and 
note  (c). 

(/)  The  word  "cause"  suffices,  though 
several  facts  are  stated  in  the  plea  and  put 
in  issue.  Sometimes  the  plaintiff  replies 
de  injuria  in  one  replication  to  several 
pleas  of  justification,  and  in  this  instance 
state  "  without  the  causes  by  him  in  liis 
said  and pleas  respectively  alleg- 
ed, or  either  of  them,  &c.,  committed  the 
several  trespasses  in  the  introductory  parts 
of  those  pleas  mentioned,"  &c. 

{g)  See  Form  3  and  note,  post,  73]  and 
729,  n.  Pleadings  and  costs  on  a  new  as- 
signment, post,  "  Trespass  to  Realty," 
"  New  Assignment." 
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NOT  CUILTY.  (/O 


1.   Conviction,  ^c.  for  the  Assault  before  Magistrates. 

[See  Form  on  9  Geo.  4,  c.  31,  ss.  27,  28,  3  Chit.  PI.  5th  ed.  1073,  6th 
ed.  980.  Aver,  in  using  that  Form,  "that  the  said  assault  and  battery  in 
the  declaration  mentioned  were  a  common  assault  and  battery  within  the 
tmeaning  of  the  said  act."  In  Harding  v.  King,  6  C.  &  P.  427,  it  was 
held  that  the  defence  that  the  magistrates  gave  a  certificate  dismissing  a 
summons  for  the  assault  must  be  pleaded  specially.] 


DEFENCE  OF  THE  PERSON. 


1 .  Son  Assault  Demesne,  [i) 

And  for  a  further  plea  in  this  behalf,  (k)  the  defendant  says,  that  the 
plaintiff,  just  before  the  said  time  when,  &.c.  to  wit,  on  the  day  and  year 
in  the  declaration  mentioned,  with  force  and  arms  made  an  assault  upon 
the  defendant,  and  would  then  have  beat  and  otherwise  illtreated  the  de- 
fendant, if  he  had  not  immediately  defended  himself  against  the  plaintiff, 
wherefore  he  the  defendant  did  then  defend  himself  against  the  plain- 
tiff, as  he  lawfully  «might  for  the  cause  aforesaid,  and  in   so  doing  did  ne- 


(h)  See  the  Forms  1,  2,  anie,  725,  and 
observations  thereon.  In  trespass  to  per- 
sons, not  g'.iilty  would  only  deny  the  fact 
of^  the  defendant  having  done  or  caused 
the  act  complained  of;  see  Boss  v.  Lit- 
ton, 5  C.  &  P.  407  ;  Goodman  v.  Taylor, 
id.  410;  1  Chit.  PI.  6th  ed.  501;  Pearcy 
r.  Walter,  6  C.  &  P.  232  ;  inevitable  acci- 
dent, id.  Plea  in  Case,  that  plaintiif's 
carelessness  as  much  as  defendant's  caused 
defendant  to  ride  or  drive  against  him  ;  see 
ante,  621,  Form  2.  A  plea  in  case  that 
plaintiff's  carelessness,  without  any  on  de- 
fendant's part  in  driving,  &c.  is  bad  on  de- 
murrer, as  amounting  to  not  guilty  ;  Gough 
V.  Bryan,  5  Dowl.  P.  C.  765 ;  2  M.  &  W. 
770,  S.  C. 

A  person  who  is  ix  prima  facie  trespasser 
must  justify  specially;  Bryant  v.  Glutton, 
1  M.  &  VV.  408.  The  Chancellor,  sued  in 
trespass  for  couiniitting  a  solicitor  to  a  fat 
for  not  obeying  an  order,  need  plead  only 
not  guiltv  ;  Dicas  v.  Lord  Brougham,  6  C. 
&,  P.  24'j. 

(i)  See  forms,  Steph  3d.  cd.  163;  3 
Chit.  PI.  5th  ed.  1067,  6th  ed.  D76,  and 
notes;    Com.    Dig.  Pleader,  3    M.    15;    1 
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Saund.  296,  note.  A  wounding  may  hi 
justified  in  5f// defence:  but  in  defence  of 
the  possession  of  propcrtij  the  plea  must 
be  only  mollittr  vianus  iwposuit,  unless 
there  be  resistance,  &c.  on  the  plaintiff  's 
part;  id.  In  general  it  is  not  advisable  to 
justify  as  above  admitting  a  battery,  on 
account  of  costs,  (see  «/iii»,  713,  note  (a)), 
unless  there  bo  a  tolerably  clear  ground  of 
defence. 

(k)  If  the  plea  be  pleaded  to  part  only 
of  the  declaration,  it  must  be  here  confin- 
ed accordingly.  Where  there  are  several 
assaults,  tiiere  should  be  a  separate  plea  of 
son  assault  demesne  to  each  count,  if  each 
assault  be  justified  in  self-defence.  Dec- 
laration, that  defendant  assaulted  plaintiff, 
and  wrenched  a  stick  from  his  hands,  and 
with  the  said  stick  and  with  his  fists  gave 
the  plaintiff  blows,  &c.  Plea,  as  to  the  as- 
saulting the  plaintiff  with  the  stick  and 
with  his  fists  giving  him  blows,  &c.  soil 
assault  demesne.  Held,  after  verdict,  that 
the  plea  sufficiently  justified  the  battery 
with  the  stick  as  well  as  the  assault; 
Blunt  V.  Beaumont,  2  C.  M.  &  R.  412. 
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cessnrily  and  unavoidably  commit  the  several  supposed  trespasses   in  tlie 
declaration  mentioned  ;  and  this  the  defendant  is  ready  to  verify. 


2.  Replication  thereto,  De  Injuria. 

[See  Form,  ante,  728  :  hut  reply  excessive  violence  as  in  next  form, 
where  it  can  be  established,  and  the  defendant  may  probably  be  able  to 
prove  that  the  plaintiff  began  the  aflray.  As  to  the  new  assigning,  see 
ante,  729,  note  (c) ;  infra.  Form  3,  and  note  (Z).] 


3.  Replication  of  Excess,  to  a  Plea  of  son  Assault  Demesne.  (I) 

And  as  to  the  said  [second]  plea,  the  plaintiff  saith,  that  the  defendant, 
at  the  said  time  when,  &c.  of  his  own  wrong  committed  the  trespasses  in 
the  said  declaration  mentioned  to  a  greater  degree  and  extent,  and  with 
more  force  and  violence  than  was  necessary  for  the  purpose  in  the  said 
[second]  tplea  mentioned,  in  manner  and  form  as  the  plaintiff  hath  above 
complained  ;  and  this  the  plaintiff  is  ready  to  verify. 


DEFENCE  OF  THE  POSSESSION  OF  PERSONALTY. 


Justification  of  an  Assault,  &fc.  in  resisting  a  rescue  of  Cattle, 
.  distrained  damage  feasant. 

And  for  a    further   plea  in    this    behalf,  the  defendant    says  that  at  the 
time  of  the   distress   hereinafter   mentioned,  the   defendant  was  lawfully 

possessed  of  a  certain   close  called ,  situate   in  the   parish  of in 

the  county  of ,  and  that  before  the   said  time,  when,  &c.,  to   wit,  on 

the  day  and  year  in  the  declaration  mentioned,  divers  cattle,  to  wit,  one 
gelding  and  one  mare,  were  in  the  said  close  doing  damage  there  ;  where- 
fore defendant,  before  the  said  time  when,  &c.,  to  wit,  on  the  day  and 
year  aforesaid,  took  the  said  cattle  in  the  said  close  so  doing  damage 
there  in  tlie    name    of  a    distress,  and    drove  the  same    cattle  out  of  the 

same  close  towards  the  common  pound  there,  to  wit,  in  the  county  of 

aforesaid,  in  order  to  impound  the  said  cattle  thereii*  as  a  distress  for  the 
damage  so  by  them  done  in  the  said  close  ;  and  defendant  further  says, 
that  Avhilst  he  was  driving  the  said  cattle  so  distrained  towards  the  said 
common  pound,  and   before  the   said  cattle  were    im]iounded  therein,  to 

(/j  Where   the    plnintift    does   not   pro-  but  rij)ly  as   above  ;   see   form   and   rejoin- 

ceed  for  a  totally  different  trespass  to  that  dor,  Bone  v.  Daw,  3  Ad.   &  E.   711  ;  and 

attempted    to    be     justified,    but    contends  observations  of  Patteson,   J.    i,/. ;   Penn  r. 

that    the    defendant,    though  justified     to  Ward,  2   CM.    &.    R.   338;   1    Gale,  109. 

some    e.\tent,    was     guilty    of    rxccss,    he  Costs  in  such  case,  if  tiie   damages  are  un- 

should  not  reply  de  inj^iria   or  new  assign,  der  40s. ;  Bone  r.  Daw,  ante,  713,  note  (a). 
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wit,  at  the  said  time  when,  &c.,  the  plaintiff,  witli  force  and  arms,  &c.,  and 
with  a  strong  hand,  did  endeavor,  as  much  as  in  him  lay,  to  rescue  and 
take  the  said  cattle  so  distrained  as  aforesaid  out  of  the  custody  and  pos- 
session of  the  defendant,  against  the  will  of  the  defendant ;  whereupon 
the  defendant  did  then  and  there,  for  the  preservation  of  the  said  distress 
and  in  defence  of  his  possession  thereof,  gently  lay  his  hands  on  the 
plaintiff  and  did  resist  and  oppose  the  plaintiff  in  order  to  prevent  him 
from  rescuing  the  said  distress,  as  it  was  lawful  for  him  the  defendant  to 
do,  which  are  the  supposed  trespasses  in  the  introductory  part  of  this  plea 
mentioned,  and  whereof  the  plaintiff  hath  ahove  complained  against  the 
defendant ;  and  this  he  is  ready  to  verify,  &c. 


DEFENCE  OF  A  HOUSE,  &c.  (m). 


1.  Plea  to  a  Declaration  for  an  Assault  and  Battery,  that  they  were 
committed  by  Defendant  as  Servant  of  the  Occupier  of  a  House, 
to  expel  Plaintiff,  showing  he  resisted  and  assaulted  the  Defend- 
ant, (n) 

And  for  a  further  plea  in  this  behalf,  the  defendant  saith  that  one  J.  E. 
before  and  at  the  said  time,  when,  ifec,  Avas  possessed  of  a  certain  dwel- 


(m)  In  pleas  of  this  kind  care  must  be 
taken  that  the  cause  or  ground  of  justifi- 
cation warrants  or  covers  all  the  trespasses 
charged  in  the  declaration,  to  which  the 
plea  is  pleaded  ;  and  the  defendant  must, 
on  a  replication  de  injiiria,  prove  all  the 
facts  laid  in  his  plea,  which  are  necessary 
to  support  the  whole  justification  alleged. 
Therefore,  where  the  declaration  com- 
plained of  an  assault,  putting  the  plaintiff" 
out  of  a  shop  and  imprisoning  him  in  cus- 
tody of  a  police  officer,  and  the  plea  was 
moiiiter  munus  iinposuit  to  remove  the 
plaintiff"  from  the  defendant's  shop,  and  a 
justification  of  the  imprisonment  because 
the  plaintiff"  had  assaulted  the  defendant, 
and  the  assault  on  the  defendant  was  not 
proved  by  him,  it  was  held,  that  although 
without  it  the  first  part  of  the  plea  was 
sustainable,  yet,  being  a  material  allega- 
tion to  maintain  the  plea  as  to  the  impris- 
onment, it  was  necessary  to  prove  it,  on  a 
replication  de  injuria,  to  entitle  the  de- 
fendant to  a  verdict;  Reece  r.  Taylor,  4 
N.  «&  M.  470  ;  1  H.  &  W.  15,  S.  C. ;  see 
Bone  V.  Daw,  3  Ad.  &  E.  711,  cited  ante, 
714,  note(«).  Trespass  for  assault  and 
false  imprisonment,  &c.  :  Plea,  that  the 
defendant  was  possessed  of  a  dwelling- 
house,  and  that  the  plaintiff"  entered  it, 
and  insulted,  abused  and  ill-treated  the  de- 
fendant and  his  servants,  and  greatly  dis- 
turbed them  in  the  possession  thereof,  in 
breach    of  the  peace;  whereupon   the  de- 


fendant requested  the  plaintiff  to  cease  his 
disturbance  and  to  depart  from  the  house, 
which  the  plaintiff"  refused  to  do,  and  con- 
tinned  making  the  said  disturbance  and 
affray  therein,  that  thereupon  the  defend- 
ant, in  order  to  preserve  the  peace  and  re- 
store good  order  in  the  house,  gave  charge 
of  the  plaintiff  to  a  certain  policeman,  and 
requested  him  to  take  the  plaintiff  into 
custody,  which  the  policeman  did.  It  ap- 
peared in  evidetice  that  t^ie  plaintiff  en- 
tered the  defendant's  shop  to  purchase  an 
article  in  the  shop,  when  a  dispute  arose 
between  the  plaintiff"  and  the  defendant's 
shopman,  that  the  plaintiff"  refusing  on  re- 
quest to  go  out  of  the  shop  the  shopman 
endeavored  to  turn  him  out  and  an  affray 
ensued  between  them,  that  the  defendant 
came  into  the  shop  during  the  affray, 
which  continued  (or  a  short  time  after  he 
came  in,  that  the  defendant  then  requested 
the  plaintiff"  to  leave  the  shop  quietly,  but 
he  refusing  to  do  so  the  defendant  gave 
hjm  in  charge  to  a  policeman,  who  took 
hmi  to  a  station  house.  Held,  first,  that 
thedefendant  was  justified  under  the  cir- 
cumstances in  giving  the  plaintiff^  in  charge 
to  a  policeman,  for  the  purpose  of  prevent- 
ing a  renewal  of  the  aflTray.  Held,  sec- 
ondly, that  the  plea  was  not  substantially 
proved,  inasmuch  as  the  alleged  assault  on 
the  defendant  himself,  or  rather  the  affray 
in  his  presence,  was  not  proved;  Timothy 
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ling-house  tvvitli  the  appurtenants,  situate  and  being  in  the  county  afore- 
said, (o)  and  being  so  possessed  tliereof,  the  plaintiff",  just  before  and  at 
the  &nid  time  when,  &c.,  to  wit,  on  the  day  and  year  aforesaid,  was  un- 
lawfully in  possession  of  the  said  dwelling-house,  and  with  force  and 
arms  making  a  great  tnoise  and  disturbance  therein,  and  at  the  said  time 
when,  &c.,  was  therein  making  such  noise  and  disturbance  without  the 
leave  or  license  and  against  the  will  of  the  said  J.  E.,  and  whereupon 
the  defendant,  as  the  servant  of  the  said  J.  E.  and  by  his  command,  then 
requested  (p)  the  plaintiff  to  cease  making  his  said  noise  and  disturbance, 
and  to  go  and  depart  from  and  out  of  the  said  dwelling-house,  which  the 
plaintiff  then  wholly  refused  to  do,  whereupon  the  defendant,  as  the  ser- 
vant of  the  said  J.  E.  and  by  his  command,  in  the  defence  of  the  pos- 
session of  the  said  dwelling-house,  genthj  laid  his  hands  (q)  on  the  plain- 
tiff" in  order  to  remove,  and  did  then  remove  him  from  the  said  dwelling- 
house  [(r)  and  because  he  the  plaintiff  then  resisted  the  defendant  in  that 


r.  Simpson,  1   C.  M.  &  R.  757;  5  Tyr. 
244;  6C.&  P.499,S.  C. 

A  plea  which  professes  to  justify  sev- 
eral assaults  and  false  imprisonments  laid 
in  separate  counts,  must  sliovv,  distinct  oc- 
casions upon  which  the  defendant  was  jus- 
tified in  conniiitting  each  particular  tres- 
pass. Therefore  in  M' Curd  ay  t'.  Dri?coll, 
1  C.  &  M.  618  ;  3  Tyr.  571,  S.  C,  a  plea 
was  held  bad  on  special  demurrer,  which 
was  pleaded  to  scviral  counts  of  the  above 
description,  and  after  justifying  under  pro- 
cess, alleged  that  the  plaintiff  forcibly  re- 
sisted the  execution  of  the  process,  where- 
fore the  defendants,  in  order  to  arrest  the 
plaintiff  and  to  overcome  his  resistance, 
committed  the  trespasses.  Bayley,  B.  ob- 
served, "  There  are  six  assaults  and  four 
imprisonments  laid  in  the  declaration. — 
The  party  justifying  is  bound  to  cover  the 
whole.  I  see  no  reason  which  you  give 
for  assaulting  him  six  times.  You  profess 
to  justify  four  imprisonments.  You  should 
have  shown  that  circumstances  existed  by 
which  you  had  a  right  to  imprison  him, 
whereupon  you  imprisoned  him  once;  and 
then  that  such  and  such  circumstances  oc- 
curred whereby  you  had  a  right  to  impri- 
son him  again,  wherefore  you  imprisoned 
liim  on  the  second  occasion,  and  so 
throughout;  but  here  you  do  not  show 
any  different  occasions."  On  the  other 
hand,  it  is  sufficient  to  prove  so  much  of  a 
plea  as  substantially  sustains  the  cause  of 
justification,  and  covers  the  trespasses 
which  the  plea  professes  to  answer.  In 
Atkinson  v.  Warn,  1  C.  M.  &.  R.  827;  5 
Tyr.  481  ;  3  Dowl.  P.  C.  483,  S.  C,  to  a 
declaration  for  assault  and  imprisonment, 
the  plea  justified  the  apprehension  of  the 
plaintiff  on  a  charge  of  felony,  alleging  his 
resistance,  wherefore  defendant  beat  him 
«&c.  The  evidence  supported  the  justifica- 
tion as  to  the  arrest/or  felony  ;  but  the  plain- 


tiff's  resistance  was  not  proved.  The 
Court  held  that  the  verdict  was  right,  the 
defendant  having  proved  as  much  of  his 
plea  as  was  necessary  to  cover  the  declara- 
tion, and  it  not  being  necessary  for  him  to 
prove  what  was  unnecessarily  alleged. 

(n)  Piggott  y.  Kemp,  1  C.  &  M.  107; 
3  Tyr.  128.  It  was  there  held  on  special 
demurrer,  that  de  injuria  was  a  good  repli- 
cation to  the  above  plea  ;  see  Bardons  v. 
Selby,  1  C.  &.  M.  500,  ante,  723,  no^te. 
But  it  would  not  be  a  good  replication  if 
the  plaintiff  showed  title  to,  and  not  mere 
possession  of  the  iiouse,  &c. ;  Vivian  ;'. 
Jenkin,  3  Ad.  &  E.  741.  Where  the 
plaintiff  relies  on  excessive  violence  on  de- 
fendant's part,  as  an  answer  to  the  justifi- 
cation, he  should  new  assign  or  reply  such 
excess  ;  ante,  731,  note  (J). 

(o)   Infra  note  (t). 

(p)  Where  the  entry  is  peaeeable,  there 
must  be  a  request  ;  Tullay  v.  Reed,  1  C. 
&- P.  6.  Plea  showing  forcible  entry,  iJkc. ; 
Weaver  v.  Bush,  8  T.  R.  78. 

(q)  This  justifies  the  battery,  Titley  r. 
Foxall,2Ken.308;  see  note  (r). 

(?•)  The  allegation  between  the  brackets 
will  of  course  be  omitted,  if  not  warrant- 
ed or  rendered  necessary  by  the  facts  and 
statement  in  the  declaration.  A  necessa- 
ry degree  of  beating  and  pushing  and  pul- 
ling about  may  be  justified  under  the  jnot- 
liter  manus  imposuit,  but  if  there  were  an 
actual  resistance,  and  in  consequence 
thereof  any  wounding,  or  a  greater  degree 
of  violence  on  the  defendant's  part  Tlian 
would  otherwise  have  been  justifiable,  if 
is  proper  to  state  the  facts  accordingly.  A 
tvounding  (ante,  715,  note  (t),)  or  the  strik- 
ing several  blows,  and  several  times 
knocking  down  ;  Gregory  v.  Hill,  8  T.  R. 
2i)9;  Johnson  r.  Northwood,  1  Moore, 
420;  7  Taunt.  6S9,  cannot  be  justified 
merely  to  expel  a  person,  without  show- 
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behalf,  and  then  assaulted  the  defendant,  and  used  violent  and  menacing 
language  and  gestures  towards  the  defendant,  and  would  then  and  there 
have  beat,  bruised  aftd  ill-treated  the  defendant,  if  he  had  not  defended 
himself  against  the  plaintiff,  he,  the  defendant,  at  the  said  time,  when 
&€.,  did  defend  himself  against  the  plaintiff,  and  in  so  doing  necessarily 
and  unavoidably  gave  and  struck  the  plaintiff  divers  blows  and  strokes, 
and  did  wound  and  ill-treat  him,  and  knock,  cast  and  throw  him  down 
to  and  upon  the  ground,  and  necessarily  and  unavoidably  a  little  rend, 
tear  and  damage  the  clothes  and  wearing  apparel  of  the  plaintiff,  (s)] 
doing  no  unnecessary  damage  to  the  plaintiff  on  the  occasion  aforesaid, 
which  are  tlie  supposed  trespasses  (t)  whereof  the  plaintiff  hath  above 
complaiiied  against  the  defendant  ;  and  this  he  is  ready  to  verify,  Sac. 


2.   Other  Forms  of  Pleas  justifying  in  defence  of  Property,  &fc. 

[Plea  to  declaration  for  an  assault,  &c.,  justifying  a»  churchwarden, 
&c.,  tthe  expulsion  of  plaintiff  from  the  parish  clerk's  reading  desk  in  a 
church,  into  which  plaintiff'  had  intruded  himself;  Hartley  t?.  Cook,  9 
Bing.  728  ;  3  M.  &  Sc.  230,  S.  C. 

That  defendants  were  duly  assembled  in  a  select  vestry,  and  excluded 
plaintiff,  who  intruded:  Dobson  v.  Fussy,  7  Bing.  305  ;  5  M.  &  P.  112, 
S.  C.  ;  Campbell  v.  Maund. 

Plea  justifying  the  expulsion  of  plaintiff  from  a  police  office;  Collier  v. 
Hicks,  2  B.  &  Ad.  6G3. 

That  plaintiff  was  defendant's  servant  and  refused  to  quit  his  house, 
"wherefore  defendant  assaulted  and  expelled  him  ;  Donaldson  v.  Williams, 
1  C.  &  M.  345. 

Molliter  manus  imposuit,  to  present  plaintiff's  forcible  entry  into  a 
house ;  Weaver  v.  Bush,  8  T.  R.  78 ;  3  Chit.  PI.  5th  ed.  1074,  6th  ed. 
982. 

Defence  of  defendant's  close  ;  id.   1075,  983. 

ing  resistancR,   &c.     The    expulsion    may  traverse  was   surplusage,  and  bad  on  spe- 

be  justified,  but  not  an   imprisonmtnt,  un-  cial  demurrer. 

less  there  be  a  breach   of  the  peace,  &c.  ;         Bay  ley  13.,  "  Try  it  on  principle  :  the  al- 

Creen  v.  Bartram,4  C.  <feP.308;  see  post,  legation  in  the  declaration   is  transitory  as 

743,  Form  1.  to  time  and  place,  the  plaintiff  might  give 

(s)  Of  course   this   must   be   varied  ac-  in   evidence   an    assault  at  any   time  and 

cording  to  the  facts  and  the   averments  in  place,  then   the   defendant  justifies  an  as- 

the  declaration.  sault  in  a  particular  place,  and  adds  that  it 

(t)  In  Hembro  ».  Bailey,!  C.  &.  M.  204;  is  the  same  assault  complained   of  in  the 

3  Tyr.  1.52,  to  a  count  for   trespass  and  as-  declaration.     Does  he  not  thereby  virtually 

sault,  the  defendant  pleaded  a  justification  exclude   any  other  place  ;  an>J'' then  is  not 

in  defence  of  a  dwelling-house  "  situate  in  the  traverse  superfluous,  and  consequently 

the  county  aforesaid,"    with  an  averment  bad  on  special   demurrer?"      Where  the 

"which    are    the   same   trespasses,"    &c.,  house   is  situate   in   a  different  county  to 

and  concluded  with  a  traverse  absque  hoc,  that  in  which   the  venue  is  laid,  state  the 

"  that  he  was  guilty  elsewhere  than  in  the  fact  accordingly   and   use   the  absque  hoc, 

dwelling   house."      It  was  held  that  the  &c. 
qucB  est  eadem  was  sufficient,  and  that  the 
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Plea  in  defence  of  close  and  teazles  there  growing,  and  pleadings  there- 
on ;  Kingshury  v.  Collins,  4  Bing.  202  ;    12  Moore,  424,  S.  C. 

Replication  thereto,  an  agreement  entitling  defendant,  &c.,  to  enter  and 
cut  the  teazles  ;  vV7-] 


FELONY,  OR  SUSPICION  THEREOF  («)• 


.  Plea,  that  a  Burglary  had  beeen  committed  in  Defendant's  House, 
that  Plaintiff  was  found  in  a  suspicious  manner  near  the  House, 
wherefore  Defendants,  one  being  a  Constable,  took  him  before  a 
Magistrate,  who  remanded  him,  SfC. 

And  for  a  further  plea  in  this  behalf,    the  defendants  say,  that,  just  be- 


(m)  There  is  a  material  distinction  be- 
tween arrests  witiioui  warrant  by  private 
individuals,  and  arrests  hy  peace  office? s,  on 
suspicion  of  an  offence.  In  order  to  justi- 
fy the  former  in  causing  the  imprisonment 
of  a  person  icithout  a  icarrant,  he  must  not 
only  make  out  a  reasonable  ground  of  sus- 
picion, but  must  prove  that  a  felitny  has 
been  actually  committed  by  some  one  ;  ex- 
cept in  the  case  of  hue-and-cry  or  an  in- 
dictment found  against  the  party  ;  whereas 
a  constable  having  reasonable  ground  on  a 
charge  preferred  by  another  person  to  sus- 
pect that  a  felony  has  been  committed,  is 
authorized  to  arrest  the  suspected  party 
without  warrant  and  take  him  before  a 
magistrate  or  other  proper  authority,  al- 
though no  felony  has  been  committed ; 
Beckwith  v.  Philby,  6  B.  i&  Crcs  637;  9 
D.  &■  R.  S.  C. ;  Samuel  D.  Payne,  Doug. 
359;  White  r.  Taylor,  4  Esp.  Rep.  80; 
Cald.  291  ;  Hobbs  v.  Branscomb,  3  Camp. 
420.  If  a  constable  without  charge  and 
of  his  own  accord  takes  a  person  into  cus- 
tody on  suspicion,  he  must,  in  general, 
like  a  private  individual,  prove  that  a  crime 
was  actually  committed  by  some  one ; 
Hobbs  V.  Branscomb,  3  Camp.  420  ;  (ex- 
cept in  certain  cases  where  by  statute  sus- 
picious persons  may  be  arrested  ;  see  infra.) 
The  question  what  is  reasonable  ground 
for  suspicion,  is  a  mixed  proposition  of  law 
and  fact.  Whether  the  circumstances  al- 
leged to  show  it  reasonable  or  not  are  true 
and  existed,  is  a  matter  of  fact ;  but  wheth- 
er, supposing  them  true,  they  amount  to  a 
reasonable  ground  for  suspicion,  is  a  ques- 
tion of  law;  Davis  v.  Hussell,  5  Bing. 
354  ;  2  Moore  and  P.  590,  S.  C,  and  cases 
there  cited;  Chit.  Burn  Jus.  tit.  "  Arrest." 

A  plea  of  justification  by  a  private  indi- 
vidual must  state  facts  showing  tlie  ground 
of  suspicion,"  (that  the  Court  may  judge  of 
its  reasonableness).  In  Mure  v.  Kaye,  4 
Taunt.  34,  the  plea  justified  an  imprison- 
VoL.  II.  36 


ment  only  by  stating  that  a  forgery  had 
been  committed,  and  that  afterwards  the 
plaintiff  was  "suspiciously  possessed"  of 
the  document,  and  did  "  in  a  suspicious 
manner"  dispose  of  the  same  to  A.  B.,  and 
then  "  in  a  suspicious  manner"  left  Eng- 
land ;  wherefore  defendant  had  reasonable 
cause  to  suspect,  and  did  suspect  plaintiff, 
«&c.,and  this  plea  was  held  bad  on  (gene- 
ral) demurrer. 

There  is  an  important  distinction  be- 
tween felo7iies  and  misdemeanors  in  refer- 
ence to  a  constable's  poiccrs  of  arrest.  In 
the  case  of  treason  and  felony  a  constable 
may  by  virtue  of  his  office  and  without 
warrant,  arrest  a  parly  upon  a  reasonable 
charge  or  suspicion  of  these  offences,  al- 
though in  fact  it  eventually  appear  that 
none  was  committed,  and  the  constable  had 
no  ximc  of  or  did  not  see  any  part  of  the 
transaction  ;  Hale,  P.  C.  587  ;  1  East,  P. 
C.  303;  Burn,  J.  tit.  Constable,  iv. 
Lewis  V.  Arnold,  4  C.  &  P.354.  Aeon- 
stable  may  and  is  bound  at  his  peril  to  ar- 
rest for  felony  upon  a  reasonable  suspi- 
cion arising  from  facts  within  his  own 
knowledge  or  communicated  to  him  by  oth- 
ers ;  and  upon  a  reasonable  charge  of  felo- 
ny he  is  protected  and  justified  in  arresting, 
although  before  he  can  take  the  suspected 
person  before  a  magistrate,  he  discovers 
that  no  offence  has  been  in  fact  committed, 
and  therefore  discharges  him  without  go- 
ing before  a  justice  ;  Ledwich  v-  Catch- 
pole,  Cald.  291  ;  White  r.  Taylor,  4  Esp. 
80;  Stonehouse  r.  Elliot,  6  T.  R.  315; 
Rex  V.  Akenhead,  Holt,  N.  P.  R.  473. 

But  in  the  case  of  affrays,  (see  Burn.  J. 
tit."  Constable,"  iv.  "Arrest,"  iii.  3; 
Cook  V.  Nethercote,  6  C.  &  P.  723  ;  apd 
the  authorities  collected  in  Timothy  r. 
Simpson,  1  C.  M.  &.  R.  760  ;  5  Tyr.  244, 
S  C.)  ;  and  the  breaches  of  the  peace,  &c. 
it  appears  that  a  constable  has  no  power  to 
arrest   without  warrant,  if  the   affray  did 


735a     TRESPASS— PLEAS,  &c.  IN:— I.  TO  THE  PRESON. 

fore  the  said  time  wlien,  &c.  in  the  said  declaration  mentioned,  to  wit,  at 

in  tthe  county  aforesaid,  certain  persons  to  the  defendants  unknown, 

with  force  and  arms,  &:c.  in  the  niglit  time,  to  wit,  about  the  hour  of  one 
of  the  clock  in  the  morning  of  the day  of  in  the  year  afore- 
said, burglariously  and  feloniously  broke  and  entered  a  certain  dwelling- 
house  of  the  defendant  W.  D.,  with  intent  the  goods  and  chattels  of  the 
said  W.  D.  therein  being  feloniously  and  burglariously  to  steal,  take,  and 
carry  away  ;  and  that  the  said  persons,  just  before  the  said  time  when, 
&.C.,  having  been  disturbed  and  interrupted  in  breaking  and  entering 
the  same,  attempted  to  escape,  and  made  their  escape  from  the  said 
house  ;  whereupon  they  the  defendants  did  then  immediately  after  the  com- 
mission of  the  said  felony,  and  whilst  the  said  offenders  were  so  attempt- 
ing to  escape,  raise  a-hue-fwid-cry  after  and  goin  quest  of  and  search  for 
and  endeavor  to  find  and  take  the  said  offenders,  and  they  the  defendants 
in  making  such  search  did  th-:n  and  immediately  after  tthe  said  offence 
was  committed,  fiiid,  perceive,  and  discover  the  plaintiff  near  to  the  said 
dwelling-house  of  the  said  W.  D.,  and  in  a  certain  lane,  not  being  the 
main  high  road,  close  to  the  said  house,  the  same  then  and  there  being  an 
unseasonable  hour  in  that  behalf  for  persons  to  be  abroad,  to  wit,  be- 
tween the  hours  of  one  and  two  of  the  clock  in  the  morning  of  the  day 
and  year  aforesaid  ;  and  the  said  lane  being  in  the  direction  which  it  was 
probable  the  said  offenders  had  taken  in  making  their  said  escape,  where- 
upon the  defendants  then  and  there  interrogated  the  plaintiff,  and  inqui- 
red of  him  who  he  was  and  where  he  was  going,  and  required  him  to  give 
some  account  of  himself,  and  to  state  what  he  was  about,  and  thereupon 

not  take  place  in  his  presence,  but  were  proper,  trespnss  does  not  He  against  A.  ; 
quite  over  when  he  arrived,  and  there  Hopkins  v.  Crowe,  7  C.  »^  P.  373. 
were  no  chance  of  its  renewal,  and  is  not  Military  and  Naval  Officers,  &k.  act- 
justified  in  arresting  in  such  case  even  ing  officially,  6  Geo.  4,  c.  JOS,  s.  97; 
upon  a  positive  charge.  For  it  is  a  con-  Constables,  7  Jac.  1,  c.  5;  Special 
stable's  duty  to  preserve  or  prevent  a  Constables,  1  &  2  Will.  4,  c.  41;  the 
l^reach  of  the  peace,  not  to  punish  it,  and  his  Metropolitan  Police,  10  Geo.  4,  c.  44, 
arresting  after  the  aflYay  has  ended  cannot  s.  41;  the  Thames  Police,  3  &.  4  Will, 
conduce  to  the  former  object.  In  a  recent  4,  c.  19;  llie  Horse  Patrol,  6  &  7 
case  it  was  decided  that,  if  there  be  an  Will.  4,  c.  50,  s.  1  ;  and  Police  Consta- 
affray,  a  person  who  witnesses  it  may,  on  bles,  &.c.  in  Corporate  Boroughs,  5  »&  6 
the  spot  where  it  was  committed,  and  Will.  4,  c.  26,  s.  19  ;  and  persons  acting  in 
while  there  is  danger  that  it  will  be  con-  their  aid;  may,  in  actions  against  them  for 
tinned  or  renewed,  deliver  ihe  affrayers  in  any  thing  done  in  the  execution  of  their 
charge  to  a  constable  or  police  officer,  and  office,  plead  the  general  issue  and  give  the 
consequently  that  the  latter  may,  although  special  matter  in  evidence.  It  is,  however, 
he  did  not  witness  the  original  affray,  le-  often  judicious  for  these  parties  to  plead 
gaily  arrest  the  party  so  given  in  charge  specially,  in  order  to  compel  the  plaintiff 
in  such  case  ;  Timothy  i^.  Simpson,  ?/ii  s^/-  to  new  assign,  &c.  if  he  rely  on  excess, 
pra.  And  if  an  affray  has  happened,  and  &c.  or  to  admit  a  warrant,  if  there  be  one. 
a  wound  has  been  givenwhich  there  is  These  persons  should  take  care  not  to  join 
reasonable  ground  to  supjic'se  may  end  in  in  a  defective  special  plea  with  a  co-de- 
felony,  a  constable  may  take  the  party  who  fendant  not  privileged  to  plead  the  general 
lias  given  such  wound  in  custody  ;  Cow-  issue  ;  see  Hodges  v.  Chapman,  2  Bing. 
pey  r.  Henley,  2  Esp.  R.  540.  523  ;  10  Moore,  143.  A  private  individual 
If  A.  having  no  right  to  apprehend  B.,  giving  a  party  in  charge  is  not  in  general 
direct  a  police  officer  to  take  B.,  and  he  do  privileged  by  these  enactments  ;  see  J>}a- 
so,  B.  may  maintain  trespass  ;  but  if  A.  than  v.  Cohen,  3  Camp.  257  ;  M'Cloghan 
merely  make  a  statement  to  the  officer,  v.  Clayton  and  another.  Holt,  N.  P.  R. 
leaving  it  ta  him  to  act  or  not,  as  he  thinks  478. 
[1736]   [t737] 
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the  plaintiff  then  and  there  stated  to  the  defendants,  that  [4'^']  ^"d  the 
plaintifl'did  not  nor  would  in  any  other  or  more  satisfactory  manner  give 
an  account  of  himself,  and  on  being  then  further  interrogated  by  the  defend- 
ants respecting  the  said  matters,  hesitated  and  prevaricated  and  contra- 
dicted himself  in  regard  to  the  same,  wherefore  the  defendants  having 
good  and  probable  cause  of  suspicion,  (x)  and  vehemently  suspecting  by 
reason  of  the  premises  that  the  plaintiff  was  guilty  of  or  concerned  in 
the  said  burglary  and    felony  ;  and  the  defendant  W.  P.,  then  and   there 

being  a  constable  of  the    township  of aforesaid,  they  the  defendants 

did  then,  to  wit,  at  the  said  time  when,  &c.  gently  lay  their  hands  upon 
the  plaintiff  for  the  cause  aforesaid,  and  did  then  take  the  plaintiff  into 
their  custody,  in  order  to  carry  and  convey  him  before  a  justice  or  jus- 
tices of  the  peace  of  and  for  the  said  county,  to  answer  the  premises, 
and  to  be  there  dealt  with  according  to  law  ;  [and  because  it  was  dark, 
and  the  said  offenders  so  unknown  to  the  defendants  were  not  far  distant, 
and  the  plaintiff  expressed  his  unwillingness  to  accompany  the  defend- 
ants, and  there  M^as  reason  to  suppose,  and  the  defendants  then  supposed 
that  the  plaintiff"  might  and  would  attempt  to  escape  from  their  custody, 
or  that  the  said  offenders  so  unknown  to  the  defendants  would  attempt  to 
rescue  the  plaintiff  from  such  custody  of  the  defendants,  they  tlie  defend- 
ants then  and  tliere,  in  order  to  prevent  such  escape  and  rescue,  and  as 
was  reasonable  and  necessary  for  that  purpose,  put  and  affixed  the  said 
handcuffs  [y)  or  manacles  upon  the  wrists  of  the  plaintiff,  and  kept  the 
same  upon  his  wrists  until  the  plaintiff  was  taken  to  the  said  cage  or  pri- 
son as  in  the  said  declaration  first  mentioned  ;]  and  because  it  was  then 
very  early  in  the  morning,  and  an  unseasonable  time  for  the  defendants 
to  carry  the  plaintiff  before  such  justice  as  aforesaid,  they  the  defendants, 
for  that  reason  and  for  the  cause  aforesaid,  necessarily  and  unavoidably 
conveyed  the  plaintiff  to  and  imprisoned  the  plaintiff',  and  kept  an^  de- 
tained him  iji  the  said  prison  there  called  the  cage  in  the  said  declaration 
first-mentioned,  until  a    convenient    and  fit   time    of  the    day  of  the  said 

day  of in  the  year  aforesaid  ;  and   the  defendants  further  say, 

tthat  as  soon  as  conveniently  could  be  on  the  day  and  year  last  aforesaid, 
the  said  W.  P.  as  and  so  being  such  constable  as  aforesaid,  did  at  the  in- 
stance of  the  said  W.  D.  carry  and  convey  the  plaintiff'  in  his  custody  to 
the  .said  police  office  in  the  said  declaration  mentioned,  before  a  certain 
person,  to  wit,  INI.  W.  Esq.  then  being  one  of  her  majesty's  justices  as- 
signed to  keep  the  peace  of  and  for  the  county  aforesaid,  and  also  to  hear 
and  determine  divers  felonies  and  misdemeanors  therein  committed,  to 
answer  the  premises  and  to  be  there  dealt  with  according  to  law  ;  and  the 
defendants  further  say,  that  the  said  justice  did  thereupon  then  and  there 
order  the  plaintiff  to  be  remanded  until  the  then  next  following  day  for 
examination,  and  that  the  said  W.  P.  should  then  bring  up  the  plaintiff 
for  examination  touching  the  premises,  whereupon  the  said  W.  P.  as  and 
so  being  such  constable  aforesaid  at  the  instance  of  the  said  other  defen- 

(z)  Ante,  735,  note  {u).  {y)  See  Wright  v.  Court,  4  B.  &  C  596. 
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ctant  did  thereupon  necessarily  and  unavoidablj  again  imprison  the  plain- 
tiff", and   keep  and    detain   him    in   prison  until  the  then  following  day,  to 

wit,  the day  of  in  the  year  aforesaid,  when  the  plaintiff  was 

again  carried  and  conveyed  by  the  defendant  W.  P.,  as  and  so  being  such 
constable,  and  by  the  said  other  defendant  in  his  aid  and  assistance,  and 
at  his  instance,  before  the  said  justice  for  farther  examination,  according 
to  the  said  order  of  him  the  said  justice,  and  again  examined  by  the  said 
justice  touching  and  concerning  the  said  premises ;  and  thereupon  the 
said  justice  then  and  there  made  his  certain  warrant  in  writing  under  his 
hand  and  seal,  directed  to  the  keeper  of  the  New  Prison,  Clerkenwell,  or 
his  deputy,  and  thereby  required  such  keeper  or  his  deputy  to  receive  in- 
to his  custody  the  body  of  the  plaintiff  therewith  sent  him,  brought  be- 
fore the  said  justice,  and  charged  before  him  upon  the  oath  of  the  said 
W.  D.  on  suspicion  of  having  been  concerned  with  others  in  burglarious- 
ly breaking  the  dwelling-house  of  the  said  W.  D.  against  the  peace,  &c. ; 
and  by  the  said  warrant  the  said  justice  then  commanded  the  said  keep- 
er, or  his  deputy,  safely  to  keep  the  plaintiff'  in  his  said  custody  for  re- 
examination on  Monday  then  next,  which  said  warrant  the  said  justice 
then  delivered  to  the  said  W.  P.  as  and  so  being  such  constable,  where- 
upon the  plaintiff"  was  then  under  and  by  virtue  of  the  said  warrant  at 
the  instance  of  the  defendant  W.  P.,  and  he  the  said  W.  P.,  then  and, 
there  being  and  acting  as  such  constable  as  aforesaid,  carried  and  con- 
veyed as  in  the  said  declaration  mentioned,  to  the  said  Clerkenwell  pris- 
on, and  there  necessarily  and  unavoidably  imprisoned  and  kept  and  de- 
tained in    prison    according  to  the    said  warrant,  until   the    Monday  then 

next,   to   wit,  the day  of in   the    year    aforesaid,  when    he  the 

plaintiff"  was  by  the  said  W.  P.  as  and  so  being  such  constable  as  afore- 
said-, and  at  the  instance  of  the  said  other  defendant,  carried  and  convey- 
ed before  the  said  justice  for  re-examination  according  to  the  said  war- 
rant, and  tiie  plaintiflf  was  then  again  examined  by  and  before  the  said 
justice  touching  and  concerning  the  said  premises,  and  the  plaintiff"  was 
then  after  a  further  investigation  of  the  said  matters  discharged  tout  of 
custody  by  the  said  justice,  and  by  means  of  the  several  premises,  the 
plaintiff"  was  imprisoned  and  kept  and  detained  in  prison  for  the  said  sev- 
eral spaces  of  time,  and  in  the  said  manner  in  the  said  declaration  men- 
tioned, the  same  being  just,  reasonable  and  proper  for  that  purpose  and 
lawful  for  the  cause  aforesaid,  which  are  the  said  several  supposed  tres- 
passes, whereof  the  plaintiff  hath  above  thereof  complained  ;  and  this 
the  defendants  are  ready  to  verify. 


2.  Plea  justifying  Imprisonment  and  taking  Goods,  that  some  In- 
digo had  been  stolen  from  Defendant,  that  on  searching  Plaintiff 
some  Indigo  was  found  on  him,  wherefore  Defendant  had 
Plaintiff  taken  before  a  Magistrate,  ^c. 

And  for  a   further  plea  in  this  behalf,   the  defendant  saith,  that    before 
[t739]  " 
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the  said  time  when,  &-c.  to  wit,  on  [^c.],  in  the  county  aforesaid,  a 
large  quantity,  to  wit,  11  oz.  of  indigo,  the  property  of  the  defendant, 
was  feloniously  stolen,  taken  and  carried  away  from  the  defendant  by 
a  person  then  unknown  to  the  defendant,  and  that  shortly  afterwards 
and  before  tJie  said  time  when,  &.C.,  to  wit,  on  [<^c.]  defendant  had  rea- 
sonable and  probable  cause  to  suspect  and  did  suspect  that  the  plaintiff 
did  feloniously  steal  tlie  said  indigo  in  this,  to  wit,  that  the  plaintiff 
was  then  found  lurking  about  in  a  suspicious  manner  near  the  house 
from  which  the  said  indigo  was  so  stolen  shortly  after  it  was  stolen,  and 
also  in  this,  to  wit,  that  upon  the  plaintiff  being  then  and  there  searched 
a  quantity,  to  wit,  11  oz.  of  indigo,  resembling  the  defendant's  said  in- 
digo, was  then  and  there  found  upon  and  in  the  possession  of  plaintiff, 
which  said  last  mentioned  indigo  defendant  had  then  and  there  reason- 
able and  probable  cause  to  suspect  and  believe,  and  did  then  suspect  and 
believe,  to  be  the  indigo  of  defendant,  and  which  was  stolen  from  him  as 
aforesaid  ;  whereupon  for  that  cause  afterwards,  to  wit,  on  [<^c.]  one  E. 
B.  being  then  and  there  one  of  the  police  constables  of  the  borough  of 
G in  which  the  said  felony  was  committed,  at  the  request  of  the  de- 
fendant, gently  laid  his  hands  on  the  plaintiff  and  took  and  arrested  him 
on  suspicion  that  he  did  feloniously  steal  the  said~indigo,  the  property 
of  the  defendant,  and  in  order  to  carry  him  before  a  magistrate  to  an- 
swer that  matter  and  to  be  examined  touching  the  same,  and  the  defend- 
ant did  then  and  there  take  into  his  hands  and  possession  the  said  in- 
digo so  found  upon  and  in  the  possession  of  the  plaintiff  as  aforesaid,  in 
order  and  with  intent  to  produce  and  show  the  same  to  and  before 
such  magistrate  upon  the  hearing  of  the  said  charge  ;  and  the  said  E.  B. 
did  then  and  there  accordingly,  at  the  request  of  the  defendant,  carry 
and  convey  the  plaintiff  to  and  before  the  said  A.  B.  Esq.  at afore- 
said, he,  the  said  A.  B.,  being  then  and  there  one  of  the  justices  of  our 
lady  the  queen,  assigned  to  keep  tlie  peace  of  our  lady  the  queen  in  and 
for  the  borough  aforesaid,  and  to  hear  and  determine  divers  felonies, 
trespasses  and  other  misdemeanors  committed  in  the  same,  and  the  de- 
fendant tdid  then  and  there  produce  and  show  the  said  last  mentioned 
indigo  before  the  said  E.  B.  and  delivered  the  same  to  him,  and  the 
said  E.  B.  then  and  there  took  the  same  into  his  possession  and  custody 
for  the  purposes  of  the  examination  of  the  plaintiff  touching  the  matters 
aforesaid,  and  •the  plaintiff  was  thereupon  then  and  there,  to  wit,  on 
{Sfc.'\  examined  by  and  before  the  said  A.  B.  touching  and  concerning 
the  said  felony,  and  the  said  last  mentioned  indigo  was  at  the  same 
time  and  place  produced  and  shown  to  the  plaintiff  and  also  to  the  de- 
fendant ;  and  the  defendant  then  before  the  said  A.  B.  charged  the 
plaintiff  with  being  suspected  to  be  guilty  of  the  said  felony,  and  was 
then  examined  by  the  said  A.  B  touching  the  same  and  his  reason  for 
suspecting  the  plaintiff,  and  upon  such  examination  so  had  and  made, 
the  said   A.    B.  thereupon,   to  wit,   on  [4*^']  dismissed    the    plaintiff   out 
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of  custody  upon  the  said  charge  ;  and  the  said  indigo  being  the  said 
goods  and  chattels  in  the  said  declaration  mentioned,  so  taken  and  de- 
tained as  aforesaid,  was  by  order  of  the  said  A.  B.  then  delivered  and 
returned  to  the  plaintiif,  which  are  the  supposed  trespasses  in  the  said 
declaration  mentioned  ;  and  this  the   defendant  is  ready  to  verify,  &c. 


3.  To  a  declaration  for  an  Assault,  &fc.  and  taking  Plaintiff'  to  a 
Police  Station  and  before  a  Magistrate  ; — Plea  under  the  Metro- 
polis Police  Act,  that  Plaintiff  was  found  in  DefendanV  s  House 
under  suspicious  circumstances,  (z) 

And  for  a  further  plea  in  this  behalf  the  defendant  says,  that  before 
and  at  the  said  time  when,  &c.  he  was  lawfully  possessed  of  the  said  dwel- 
ling-house in  the  said  declaration  mentioned,  the  same  being  situate 
Avithin  the  metropolis  and  within  the  district  and  limits  mentioned  in  a 
certain  act  of  parliament  made  and  passed  in  the  10th  year  of  the  reign 
of  his  late  Majesty  Ring  George  the  Fourth,  intituled  "  An  Act  for  im- 
proving the  Police  in  and  near  the  metropolis,"  and  the  defendant  being 
so  possessed  thereof  he,  the  defendant,  was  about  at  a  late  hour  of  the 
night  of  the  day  in  the  said  declaration  mentioned,  and  just  before  the 
said  time  when,  &c.  to  lock  up  and  secure  the  outer  door  of  his  said 
dwelling-house  for  the  night,  but  the  key  of  such  door  could  not  upon  or 
after  due  and  diligent  search  and  inquiry  be  found,  and  there  was  reason  to 
believe  and  suppose  that  the  said  key  had  been  improperly  taken  by  some 
person  or  persons  from  the  said  outer  door  for  some  improper  purpose, 
and  in  order  to  open  the  said  door  in  the  prosecution  tof  a  felonious  or 
improper  design  or  object,  and  there  was  reason  to  suspect,  and  the  de- 
fendant just  before  and  at  the  said  time  when,  &c.  did  thereupon  reason- 
ably suspect  that  some  person  or  persons  had  improperly  and  with  felo- 
nious or  evil  design  obtained  admittance  to  and  then  was  concealed  in 
the  said  house,  whereupon  the  defendant  then  and  just  before  the  said 
time  when,  <fcc.  sent  for  the  said  policeman  or  officer  in  the  said  declara- 
tion mentioned,  and  who  belonged  to  the  police  force  established  under 
the  said  act,  and  was  a  policeman  for  the    district  wherein  the  said  house 

was  situate,  and  who  was    then  on  duty  [to  wit,  one  ]  and    stated  to 

him  the  said  circumstances  and  requested  him  to  search,  and  the  said  po- 
Irceman   then    thought  it   was    necessary  and    proper  to  search  the   said 


(z)    D3Mlie  10    Geo   4,   c.  44,    s.  7,    (the  givingasatisfactoryaccount  of  themselves," 

Metropolis  Police  Act)  policemen  on  duty  &c.     See  also    the  powers  of  3  &  4  W.  4, 

may  apprehend  "all  loose,  idle  and  disor-  c.  19,   s    31,    in    case  of  suspected    persons 

deriy    persons  whom    they   shall    find  dis-  and  reputed   thieves   in    parks,   highways, 

turbing  the  peace,  or  whom  they  shall  have  «&c.     As   to  the   powers   of  police  consta- 

just    cause    to  suspect  .of  any  evil   design,  bles  in  corporate   boroughs,  see  5   &  6  W. 

and  all   persons  whom    they  shall   find  be-  4,  c.  76,  s.  78,  Burn's  J.  tit.  "  Police."     As 

tween  sunset  and    the  hour  of  eight  in  the  to  pleading  the  general  issue  see  ante,  736, 

forenoon    lying  in    any  highway,    yard    or  n.  (v.). 
other  place,  or    loitering  therein    and  not 
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dwelling-house  for  the  purpose  aforesaid,  and  thereupon  the  said  police- 
man, havingjust  cause  to  suspect  and  then  suspecting  tliat  some  person 
was  in  the  said  house  improperly  and  with  such  evil  design,  then  entered 
and  searched  and  examined  the  Whole  of  the  said  dwelling-house,  and 
upon  such  search  and  inquiry  the  plaintiff  was  found  in  a  private  part  of 
the  said  house,  he  not  having  any  lawful  or  just  or  reasonable  ground, 
excuse  or  cause  for  being  in  the  said  house,  and  it  then  being  a  late  hour 
of  the  night  and  an  unreasonable  hour  for  his  beijig  in  the  said  house; 
whereupon  the  defendant  and  the  said  police-officer  requested  the  ])lain- 
tiflTto  give  a  satisfactory  account  of  himself,  but  he  neglected  and  refused 
so  to  do,  and  by  reason  of  the  premises  the  defendant  and  the  said  police 
officer  had  cause  and  reason  to  suspect  and  did  before  and  at  the  said  time 
when,  &c.  suspect  that  the  plaintiff  had  improperly  taken  the  said  key 
and  had  unlawfully  entered  and  was  in  the  said  house  with  an  evil  design  ; 
w^hereupon  the  said  police-officer,  and  the  defendant  in  the  aid  and  as- 
sistance of  the  said  police-officer,  then  and  there  gently  laid  their  hands 
upon  the  plaintiff  iu  order  to  take  and  did  then  and  there  take  him  into 
the  custody  of  the  said  police-officer,  and  did  take  and  deliver  him  into 
the  custody  of  a  certain  constable  appointed  under  the  said  act,  who  was 
in  attendance  at  the  nearest  station-house,  being  the  said  police  station- 
house  in  the  said  declaration  mentioned,  and  the  plaintiff  was  there  kept 
and  detained  in  custody  for  the  caiise  aforesaid,  until  he  afterwards  and 
as  soon  as    conveniently  could  be,  was    carried  before   the  said  justice  of 

the  peace    in  the    said  declaration    mentioned,  to  wit,  Esq.    being  a 

police  magistrate  acting  and  having  authority  under  the  said  statute,  for 
examination  concerning  the  premises,  and  to  be  dealt  with  according  to 
law,  and  on  that  occasion  the  said  acts  in  the  said  declaration  mentioned, 
and  therein  supposed  to  be  trespasses,  were  necessarily  and  lawfully  com- 
mitted by  the  defendant,  and  the  plaintiff  was  necessarily  and  unavoida- 
bly imprisoned  and  kept  and  detained  in  prison  for  the  said  space  of  time 
in  the  said  declaration  mentioned,  which  are  the  same  supposed  trespasses 
whereof  the  plaintiff  hath  above  thereof  complained  against  the  defend- 
ant ;  and  this  he  is  ready  to  verify. 


14.   Other   Pleas  justifying   Imprisonment  for  Felony,   or   Susjn- 

cion,  &/-C. 

[Plea  justifying  arrest,  handcuffing  and  detention  on  suspicion  of  fel- 
ony ;  form  held  bad,  it  justifying  detention  to  enable  prosecutor  to  adduce 
evidence  and  not  showing  sufficient  ground  for  handcuffing;  Wright  v. 
Court,  4  B.  «fe  C.  596  ;  6  D.  &  R.  C23,  S.  C. 

Plea  justifying  arrest  on  suspicion  plaintiff  had  stolen  a  horse,  &c.  ; 
Hedges  V.  Chapman,  2  Bing.  523;   10  Moor.  143. 

.    Other  forms;  Hall  v.  Booth,  3  N.  &  M.  316;  3  Chit.  PI.  5th  ed.  1081, 
6th  ed.  987,  989. 
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Plea  showing  felony  committed;  id.  5th  ed.  1080,  6th  ed.  990. 

Plea  justifying  imprisonment  by  a  military  officer  abroad,  the  plaintiff 
acting  mutinously  ;  Replication,  &c. ;  Bradley  v.  Arthur,  4  B.  &  C.  292; 
6  D.  &  R.  413,  S.  C] 


MASTER  AND  SERVANT  ;  APPRENTICE,  &.c. 


[Plea  justifying  moderate  correction  of  an  apprentice  h\:  disobedience; 
3  Chit.  PI.  5th  ed.  1072,  6th  ed.  679;  Penn  v.  Ward,  2  C.  M.  &  R.  338; 
1  Gale,  109;  4  Dowl.  P.  C.  215;  the  like  of  a  mari7icr  acting  mutinous- 
ly ;  3  Chit.  PI.  5th  ed.  1073,  6th  ed.  979 ;  Gale  v.  Dalrymple,  Ry.  &  M. 
118 ;  Murray  v.  Montriou,  6  C.  «fe  P.  471  ;  Lamb  v.  Burnett,  1  Tyr.  265 ; 
1  C.  &  J.  291 ;  Johnson  v.  Bridge,  3  Dowl.  207.  If  the  cause  for  ant/ 
correction,  &c.  be  denied,  cle  injuria  maybe  replied  ;  see  Form  ante,  728  ; 
but  if  the  plaintiff  contend  that  there  was  an  excess  of  correction,  &c.,  he 
must  nr.io  assign;  see  Penn  v.  Ward,  supra;  or  rather  reply  excess;  ante, 
731,  Form  3.] 


NEW  ASSIGNMENT  IN  TRESPASS  TO  PERSONS. 


[When  the  plaintiff  should  reply  de  injuria  or  new  assign,  &c.  in  tres- 
pass to  persons;  an^e,  728,  note(e);  ante,  731,  note  (Z).  Where  the 
plaintiff  relies  on  an  excess  only,  he  should  7'epli/  it;  see  Form  3,  ante,  371, 
and  note  (Z).  Where  he  relies  on  another  distinct  trespass  than  that  jus- 
tified, and  there  is  no  second  count  adapted  to  such  further  trespass,  there 
should  bie  a  new  assignment  as  in  Form  ante,  730.  As  to  new  assigning, 
&c.  to  plea  justifying  under  process,  see  ante,  729,  note.  As  to  new  as- 
signments in  general,  pleadings,  and  costs  thereon,  see  infra  "  Trespass 
to  realty,"  tit.  "  New  Assignment."] 


tNUISANCE. 


Justification  by  a  Marshal  of  the  City  of  London,  that  a  certain 
Passage  was  ordered  by  the  Lord  Mayor  to  be  kept  clear  of  foot 
Passengers  ;  that  Plaintiff  obstructed  the  passage,  wherefore  De- 
fendant, on  his  refusal,  with  no  more  Force  than  necessary,  re- 
moved him.  (z) 


(z)  Mason  y.  Cope,  5  C.  «&  P.  193. 
[t743] 


TRESPASS— PLEAS,  &c.  IN  :— II.  PERSONALTY.        743 


PEACE— BRKACII  OF 


1.  Plea  that  Plaintiff  came  to  the  DefendanVs  House  in  the  Night 
and  refused  to  leave,  wherefore  Defendant  attempted  to  turn  him 
out,  and  on  his  Resistance,  ^c.  caused  him  to  he  taken  to  a  Police 
Station,  and  the  next  morning  before  a  Magistrate,  (a) 

And  for  a  further  plea  in  this  behalf,  the  defendants  say  that  before  and 
at  the  said  time  when,  &c.,  in  the  said  declaration  mentioned,  the  defendant 
H.  T.  was  lawfully  possessed  of  a  certain  dwelling-house  and  printing-of- 
fice situate  in  the  parish  of iti  the  county  aforesaid,  and    wherein  he 

then  carried  on  the  business  and  employment  of  printing,  publishing  and 

selling  a  certain  newspaper    called  the ,  and  the  said  H.  T.  being  so 

possessed  thereof,  the  plaintiff,  together  with  a  certain  otlier  person,  to 
wit,  one  J.  W.  P.  just  before  the  said  time,  when,  &c.,  to  wit,  on  the  day 
and  year  aforesaid,  without  the  leave  or  license  of  the  said  II.  T.,  and  at 
an  unseasonable  hour,  to  wit,  at  twelve  o'clock  at  night,  entered  and 
came  into  the  said  dwelling-house,  and  then  with  force  and  arms  made  a 
great  noise  and  disturbance  therein,  and  then  insulted,  abused  and  ill-treat- 
ed the  said  H.  T.  and  his  servants  and  workmen  in  his  said  dwelling-house, 
and  greatly  disturbed  and  disquieted  then?  in  the  quiet  possession  of  the 
said  dwelling-house  and  in  and  about  the  carrying  on  therein  the  said 
business  and  employment,  in  breach  of  the  peace  (a)  of  our  said  lady  the 
queen  ;  whereupon  the  said  H.  T.  then  and  there  requested  the  plaintiff 
and  the  said  J.  W.  P.  to  cease  their  said  noise  and  disturbance  and  to  de- 
part from  and  out  of  the  said  -dwelling-house,  which  they  the  plaintiff  and 
the  said  J.  W.  P.  then  and  there  wholly  refsued  to  do,  and  they  then 
contiued  in  the  said  dwelling-house  making  the  said  noise  and  disturbance 
therein,  and  then  threatened  the  said  H.  T.  that  they  would  continue  mak 
ing  the  said  noise  and  disturbance  (6)  in  the  said  dwelUng-house,  where- 
upon the  said  H.  T.  in  his  own  right,  and  the  said  tA.  C.  L.  as  the  ser- 
vant of  the  said  H.  T.  and  by  his  command,  in  order  to  preserve  good 
order  and  tranquillity  in  the  said  house  at  the  said  time  when,  &c.,  gently 
laid  their  hands  on  the  plaintiff  and  on  the  said  J.  W.  P.  in  the  said  dwel- 
ling-house for  the  purpose  of  removing  them  therefrom,  and  did  then 
force  and  compel  the  plaintiff  to  go  down  the  said  stairs,  and  drag  him 
through  and  along  the  said  passages  into  the  said  public  street,  and  there- 
upon the  plaintiff  and  the  said  J.  W.  P.  at  the  said  time  when,  <fec.,  there 

(a)  See  forms  and  law  Timothyy.  Simp-  n.  (m).    Tlie  plaintiff  may  reply  <fe  jH>rJd , • 

son,  5Tyr.  244  ;  1  C.  M.  &.W.  757.  S.  C;  see   rases   supra,  anA    ante,   728,    note  (e). 

Ing'le  V.  Bell,  1  M.    &  W.    516;   Cohen -y.  See  in  general   as  to  the    mode  of  framing 

Huskisson,  2  id.  477  ;  Oakes  •';.   Wood,  id.  pleas  of  this  description,  and   proof  there- 

791  ;  Howell  v.   Jackson,  6  C.   &F.  733;  on,  &c.,   ante,  732,  note  {m).     As   to  con- 

2  Chit.  PI.  5th  ed.   1076,   6lh   ed.  983  and  stables,  «!kc.  pleading  not  guilty,  see  ante, 

notes.      As    to    arrest  for   breach    of  the  736,  note.                                            <-.     »    d 

peace, by  constables,  &c.,  see  fl!n<e,  735,736,  (b)  Sec   Howell  v.  Jackson,  6  C.  &  P. 
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violently  and  with  a  strong  hand  resisted  the  said  endeavors  of  the  de- 
fendants to  turn  them  out  of  the  said  house,  and  still  continued  to  make 
such  noise,  disturbance  and  affray  in  the  said  house,  and  threatened  and 
forcibly  and  with  a  strong  hand  endeavored  to  remain  therein  making  such 
noise  and  disturbance,  and  then  assaulted  [c)  the  defendants,  and  beat  and 
ill-treated  them  ;  whereupon  the  defendants  did  then  defend  themselves 
against  the  plaintiff  and  the  said  J.  W.  P.,  and  in  so  doing  did  pull  and 
drag  about  the  plaintiff,  and  give  and  strike  him  the  said  blows  and 
strokes,  and  cast,  push  and  throw  the  plaintiff  down  the  said  stairs,  and 
tread,  trample  and  jump  upon  him,  and  rend,  tear,  damage  and  destroy 
the  said  clothes  and  wearing  apparel  of  the  plaintiff;  and  thereupon  the 
plaintiff  and  the  said  J.  W.  P.  at  and  near  the  outer  door  of  the  said 
dwelling-house,  continued  making  their  said  noise  and  disturbance  and 
breach  of  the  peace,  and  then  threatened  the  defendants  that  they  would 
continue  making  their  said  noise  and  disturbance  ;  whereupon  the  said 
H.  T.  in  his  own  right  and  the  said  other  defendant  as  his  servant  and 
by  his  command,  in  order  to  {d)  preserve  the  peace  and  restore  good  or- 
der and  tranquillity  in  and  about  the  said  house,  and  prevent  the  con- 
tinuance and  renewal  of  the  said  breach  of  the  peace,  then  gave  charge 
of  the  plaintiff  to  A.  D.  then  and  there  being  a  police  constable  and 
peace  officer  of  and  for  the  district  and  place  in  which  the  said  house 
was  and  is  situate,  and  who  then  sa^v  and  had  view  (e)  of  the  said  breach 
of  the  peace  so  committed  by  the  plaintiff  as  aforesaid,  and  then  request- 
ed the  said  A.  D.  to  take  the  plaintiff  into  his  custody,  and  carry  him  be- 
fore some  justice  or  justices  of  our  said  lady   the  queen  assigned  to  keep 

the  peace  in  and  for  the  said  county  of ,  to  answer  the  premises  and 

to  be  dealt  with  according  to  law ;  and  the  said  A.  D.  so  being  such  con- 
stable as  aforesaid,  at  such  request  of  the  defendants,  then  gently  laid 
their  hands  on  the  plaintiff,  and  did  then  take  the  plaintiff  into  his  said 
custody  in  order  to  carry  and  convey  him  before  such  justice  as  aforesaid, 
to  be  dealt  with  according  to  law  for  his  said  offence  and  breach  of  the 
peace  ;  and  because  it  was  then  late  at  night  and  an  unseasonable  time 
for  the  plaintiff  to  be  carried  before  such  justice  or  justices  of  the  peace 
for  the  purpose  aforesaid,  the  said  A.  D.  so  being  tsuch  police  constable 
and  peace  officer  as  aforesaid,  for  that  reason  and  for  the  cause  aforesaid, 
necessarily  forced  and  compelled  the  plaintiff  to  go  in  and  along  the  said 
public  streets  and  places  in  the  declaration  mentioned  to  the  said  police 
station,  and  then  and  there  imprisoned  the  plaintiff,  and  kept  and  detain- 
ed him  in  prison  there  vmtil  the  next  morning  and  for  the  said  space  of 
time  in  the  said  declaration  mentioned  ;  and  the  defendants   further  say, 

(c)   As  to  the  proof  of  lliis.  see  Timothy  Effect  of  inability  to  prove  the  riot;  id. 
V.  Simpson,  1  C.  M.  «&  R  757  ;  5Tyr.  244,         {d)  De  injuria  does  not  traverse  ihe  mo- 

S.    C,    ardc,    733,   note  (m)  ;    see   further  live;  Oakes    !?.   Wood,   2   M.  &  W.   791; 

Howell  r.  Jackson,  6  C.  &  P.  733.     Forms  see  aw^e,  729,  note. 

showing  that  plaintiff  caused  a  riot;  Ingle         (c;   When  this  allegation  is  not  necessa- 

V.  BeW ,  supra  ;  Cohen  t.  Huskisson,  sw/^ra.  ry,  see  Timothy  v.  Simpson,  uhi  supra. 
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that  on  the  next  morning,  as  soon  as  conveniently  could  be,  the  defend- 
ants forced  and  compelled  the  plaintiff  to  go  in  the  custody  of  the  said 
police  constable  and  peace  officer  before  T.  II.  Esq.,  one  of  her  majesty's 

justices  assigned  to  keep  the  peace  in  and   for  the    said  county   of , 

at  the  said  police  office,  for  examination  concerning  the  premises  and  to 
be  dealt  with  according  to  law,  and  on  that  occasion  the  plaintifl'  was 
necessarily  and  unavoidably  again  imprisoned,  and  kept  and  detained  in 
prison  for  the  said  space  of  time  in  the  said  declaration  mentioned,  doing 
as  little  injury  and  damage  on  the  occasion  aforesaid  to  the  plaintiff,  and 
his  clothes  and  wearing  apparel,  as  the  defendants  possibly  could,  which 
are  the  supposed  trespasses  in  the  said  declaration  mentioned,  and  where- 
of the  plaintiff"  hath  above  complained  against  the  defendants  ;  and  this 
they  are  ready  to  verify,  &c. 


2.   Other  Forms  of  Justification  of  Assault,    ^c.    to  preserve  the 

Peace. 

[Pleaof  justification  of  an  assault  and  battery,  to  prevent  defendant  and 
fjnother  person  from  fighting,  &c.  ;  3  Chit.  PI.  5th  ed.  1071  ;  6th  ed. 
978.  ' 

In  defence  of  third  person  ;  id. ;  Bone  v.  Daw,  3  Ad.  &.  E.  712. 

Pleas  justifying  assault  in  defence  of  house,  police-office,  &.c. ;  ante, 
732,  Forms  1  and  2. 

Plea  justifying  the  removal  of  a  plaintiff  from  a  church,  he  making  a 
disturbance ;  WilUams  v.  Glenister,  2  B.  &  C.  699 ;  4  D.  &  R.  217,  S. 
C. 

Plea  justifying  arrest  to  compel  plaintiff' to  quit  defendant's  house; 
Timothy  v.  Simpson,  ante,  733,  note  {m) ;  ante,  743,  Form  1. 

The  like  because  plaintiff'  attempted  forcibly  to  enter  and  caused  a  ri- 
ot near  plaintiff's  house  ;  Ingle  v.  Bell,  I  M.  &  W.  516;  Cohen  v.  Hus- 
kisson,  2  M.  &  W.  477.] 


1st.  JUSTIFICATION  UNDER  CIVIL  PROCESS. 


1.  Plea  (in  Trespass  for  Imprisonment,  &fc.  against  a  Sheriff  and 
Officers)  justifying  under  a  zuHt  of  capias  against  a  third  person, 
whom  Plaint  ff  fraudulently  personated. 

And  for  a  further  plea  in  this  behalf,  the  defendants   say,   that   before 

either  of  the  said  times  w^hen,  &c.   to  wit,   on   the day  of a.  d. 

a  tcertain  writ  of  our  lady  the  queen,  called  a  writ   of  capias,    was 

issued  out  of  the  Court  of  Queen's  Bench  at  Westminster  directed  to 
the  sheriff"  of  Surrey,  by  which  said  writ  our  said  lady  the  queen  com- 
manded the  said  sheriff  that,  dec.  [set  out  the  writ  and  the  indorsement  for 
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bail  and  the  delivery  of  writ  to  the  sherif  "  before  the  said  times  when,  &c., 
or  either  of  them,"]  ;  and  thereupon  the  said  H.  C.  so  being  sheriff"  as 
aforesaid,  afterwards  and  before  the  return  of  the  said  writ  and  before 
either  the  said  times  when,  &c.  in  the  said  first  count  mentioned,  to  wit, 
on  the  day  and  year  last  aforesaid,  in  the  county  of  Surrey  aforesaid, 
made  his  certain  warrant  in  writing  under  his  hand  and  seal  of  office  of 
sheriff  aforesaid,  directed  to  the  said  defendants  R.  and  G.  the  said  she- 
riff's bailiffs,  and  thereby  commanded  them,  the  defendants  R.  and  G., 
that  they  should  take  the  said  T.  C,  otherwise  T.  W.,  if  she  should  be 
found  in  the  said  sheriff's  bailiwick,  and  safely  keep  her  [i$-c.  setting  out 
warrant]  which  said  warrant  afterwards  and  before  the  return  of  the  said 
writ  and  before  either  of  the  said  times  when,  &c.  to  wit,  on  the  day  and 
year  last  aforesaid,  was  delivered  to  the  defendants  R.  and  G.  to  be  ex- 
ecuted in  due  form  of  law  ;  and  the  said  several  defendants  further  say,  " 
that  before  and  at  the  said  times  when,  &c.  and  before  the  return  of  the 
said  writ,  the  said  R.  and  G.,  being  such  bailiffs  and  having  such  warrant, 
were  in  search  of  the  said  T.  C.  in  order  to  arrest  and  were  endeavor- 
ing to  take  and  arrest,  and  were  about  to  arrest  her  upon  and  by  virtue  of 
the  said  writ  and  warrant,  but  the  person  of  the  said  T.  C.  was  unknown 
to  the  said  R.  and  G.  and  each  of  them,  all  which  premises  the  plaintiff 
then  and  there  well  knew,  and  that  before  and  at  the  said  times  when, 
«&c.  the  plaintiff,  for  the  purpose  of  preventing  the  said  R.  and  G.  from 
arresting  the  said  T.  C.  upon  and  by  virtue  of  the  said  writ  and  warrant, 
and  of  defeating  the  execution  thereof,  then  and  there,  to  wit,  before  and 
at  the  said  times  when,  &.c.  in  the  said  county  of  Surrey,  wrongfully, 
wilfully,  knowingly,  falsely,  fraudulently  and  deceitfully  did  person- 
ate the  said  T.  C.  to  the  said  R.  and  G.  and  assume  to  them  the  usu- 
al appearance  and  description  of  the -said  T.  C.  as  the  same  had  been 
represented  to  the  said  R.  and  G.  for  the  purpose  of  executing  the  said 
writ  and  warrant  as  the  plaintiff  well  kne\^,  and  then  and  there  wrong- 
fully, wilfully,  knowingly,  falsely,  fraudulently  and  deceitfully,  and  for 
the  purpose  aforesaid,  caused  and  induced  and  procured  the  said  R.  and 
G.  to  believe  and  suppose,  and  they  accordingly  by  such  procurement 
did  then  and  there  believe  and  suppose  that  the  plaintiff  really  was  the 
said  person  T.  C.  mentioned  in  the  said  writ  and  against  whom  the  -same 
was  issued,  and  under  such  supposition  and  belief,  and  by  reason  of  the 
said  fraud  and  deceit  of  the  plaintiff,  did  then  and  there,  as  such  bailiffs 
holding  the  said  warrant,  at  the  said  time  when,  &c.  take  and  arrest  the 
plaintiff  by  her  body  and  take  her  to  a  proper  place  of  confinement  in 
the  said  county  of  Surrey  and  detain  her  in  their  custody  under  such 
supposition  and  belief  and  under  color  of  the  said  writ  and  warrant  un- 
til the  plaintiff  discovered  and  declared  tto  the  said  R.  and  G.  that  she 
was  not  the  said  T.  C,  whereupon  the  said  R.  and  G.  immediately  dis- 
charged the  plaintiff  out  of  their  custody  and  suffered  and  permitted  her 
to  go  at  largo,  and  the  said  several  supposed  trespasses  in  the  declara- 
tion mentioned  were  necessarilv  committed  on  that  occasion,  and  not 
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otherwise  ;  and  the  jUaintifT  well  knowing  that  the  said  R.  and  G.  acted 
under  the  said  supposition  and  belief  did  not  at  any  time  during^  the  said 
several  times  in  the  said  declaration  mentioned,  in  any  manner  disclose 
to  either  of  the  defendants  that  she  was  not  the  said  T.  C. ;  and  this  the 
defendants  are  ready  to  verify,  &c.{d) 


2.   Other  Forms  justifying  under  Civil  Process. 

[Justification  under  a  capias  against  the  plaintiff;  3  Chit.  PI.  5th  ed. 
1083,  1087,  Gth  ed.  99 J— 994  ;  Reddell  v.  Pakeman,  3  Dowl.  714  ;  1  Gale, 
104  ;  2  C.  M.  4-  R.  30,  S.  C. 

A  sheriff  (or  his  officer)  justifying  under  mesne  {not  Jinal)  process  against 
plaintiff  must  show  its  return :  Com.  Dig.  Pleader,  3  M.  24  ;  Cheasley  v. 
Barnes  and  others,  10  East,  82  ;  Shortland  y.  Govett,  5  B.  &  C.  488 ; 
Tidd,  9th  ed.  1033,  note  a. 

Justification  under  proceedings  to  outlawry  ;  Reddell  v,  Pakeman,  su- 
pra. 

Form  of  plea  justifying  under  writ  of  detainer:,  and  Replication,  no 
affidavit  of  debt  and  other  pleadings,  «fcc. ;  Young  v.  Beck,  1  C.  M.  &  R. 
448  ;  3  Dowl.  P.  C.  280. 

Plea,  molliter  manus  imposuit,  to  serve  plaintiff  with  a  writ];  Replica- 
tion, t^c. ;  Harrison  v.  Hodgson,  10  B.  &.  C.  445. 

Form  of  plea  of  justification  under  a  ca.  sa.  against  plaintift';  3  Chit. 
PI.  5th  ed.  1088,  1089,  6th  ed.  997,  998. 

The  lilft  and  replication  de  injuria  to  the  residue,  &c. ;  Kerby  v.  Den- 
by,  1  M.  &  W.  336;  'Whalley  w.  WilUamson, -7  C.  &  P.  294;  infra, 
Form  3. 

Justification  under  ca.  sa.  out  of  the  Palace  Court  ;  3  Chit.  PI.  1091, 
1000. 

By  an  attorney  ;  Oakley  v.  Davis,  16  East,  82. 

Justification  under  an  attachment  out  of  Q.  B. ;  Phillips  v.  Howgate,  5 
B.  &*  Al.  Al.  220.] 


3.  Replication  De   Injuria,  &{C.  to  Plea  of  Justification  under 

Process,  (e). 

And  as  to  the  said  [second]  plea,  the  plaintiff  saitli,  that  though  true  it 
is  that  the  said  writ  wa"s  issued  and  delivered  to  the  said  sheriff"  [and  that 
the   said  warrant   was  granted  and  delivered  to  the   said ]  as  in  the 

(d)  The  plaintift',  ailmitting  the  writ  and  so  a  plea  of  license  in  the  above  case. 
warrant,repUed  de  hijuria  iis  to  the  residue.         (t)  When   the   plaintiff"  should   reply  or 

The   defendants  obtained  a   verdict.     See  new  assign  excess,  &c.  see   ante,  228,  729, 

Selw.  N.  P.  tit.  "  Imprisonment"'  I.;  Price  note  (e)  ;  730,  731,  Form  3.    .Motive  wlieth- 

V.    Harwood,    3    Camp.    108;     Morgan    r.  er  put    in    issue  by    de   injuria;  Oakes   r. 

Bridges,  1  B.  &  Aid.  647.     There  was  al-  Wood,  2  M.  &  W.  793. 
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said  [second]  fplea  alleged,  (f)  yet  for  replication  to  that  plea  the  plain- 
tiff saith,  that  the  defendant  at  the  said  time  when,  &c.  of  his  own  wrong 
and  without  the  residue  of  the  cause  in  the  said plea  alleged,  com- 
mitted the  said  trespasses  in  the  declaration  mentioned  as  the  plaintiff 
hath  above  complained  against  him  ;  and  this  the  plaintiff  prays  may 
be  inquired  of  by  the  country,  &.c. 


2nd.  UNDER  CRIMINAL  PROCESS. 


[Plea,  justification  of  ^n  assault  and  imprisonment  under  a  magistrate's 
Avarrant  for  an  assault ;  3  Chit.  PI.  5th  ed.  1091  a,  6th  ed.  1001. 

Justification  under  a  judge's  warrant  on  an  indictment  for  perjury  ; 
Gladwell  V.  Blake,  5  Tyr.  186;   1  C.  M.  &  R.  636. 

The  plea  there  was  held  bad  after  verdict  for  not  showing  that  the 
constable  acted  within  his  jurisdiction. 

The  plaintiff  may  admit  or  protest  the  warrant,  «fec.  and  reply  de  in- 
juria as  to  the  residue ;  see  id.  Foi-m  3,  ante,  747. 

New  assignment  of  excess ;  ante,  729,  note  ;  731,  Form  3.] 


SON  ASSAULT  DEMESNE. 


[See  Form   1,  ante,  731.] 


WILFUL  TRESPASS. 


[Plea  to  a  declaration  for  assault  and  imprisonment,  that  the  plaintiff 
wilfully  trespassed  in  and  injured  defendant's  close,  wherefore  defendant, 
under  1  Geo.  4,  c.  56,  took  him  before  a  magistrate  ;  and  replication  that 
the  trespass  was  not  wilful,  &c. ;  Looker  v.  Halcomb,  4  Bing.   183.] 


IL  PERSONALTY. 


1.  Not  Guilty. 

[See  Form,  (fee.   ante,  725.     We   have  seen  that  in  trespass  de  bonis 

(/)  Or  the  writ  or  warrant  may  be  de-     the  plea  cannot  be  traversed  by  de  injurid 
nied  instead  of  this  form,  but  the  whole  of    generally;  ante,  728,  note  (e). 
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asportatis,  not  guilty  only  denies  that  defendant  committed  the  trespass 
alleged,  by  taking  or  damaging  the  goods  mentioned  ;  but  does  not  deny 
the  plaintiff's  p7-opcrty  therein  ;  see  Forms,  infra,  and  note  [g).  Matter 
of  fjustificalion  or  excuse  must  be  specially  pleaded  in  this  action,  as  well 
as  a  release,  or  other  matter  in  discharge  of  it.] 


2.  Denial  that  the  Goods  are  the  Plaintiff^ s.  (g) 

And  for  a  further  plea  in  this  behalf,  the  defendant  saith,  that  at  the 
said  time  when,  &c.  the  said  goods  and  chattels  in  the  declaration  men- 
tioned were  not  nor  was  either  of  them  or  any  part  thereof  the  goods 
and  chattels  of  the  plaintiff,  in  manner  and  form  as  the  plaintiff  hath 
above  alleged  ;  and  of  this  the  defendant  jtuts  himself  upon  the  coun- 
try, &.C. 


3.  Assignees  of  a  Bankrupt. 

[See  Forms  in  Trover  by  and  against  assignees  of  a  bankrupt,  which 
can  readily  be  applied  to  forms  in  trespass,  ante,  678  to  C88  ;  see  Special 
Form  in  Trespass  (giving  color),  Jones  v.   Brown,  1  Bing.  N.    C.  484  ;   1 


("•)  It  is  essential  to  traverse  the  title  or 
possessory  right  specially.  It  cannot  be 
inquired  into  under  not  guilty.  As  to  the 
nature  of  property  in  or  title  to  goods,  in 
general,  see'flrete,  663,  note  (a)  ;  and  as  to 
the  nature  and  effect  of  pleas  in  trover  de- 
nying plaintiff's  title,  or  setting  up  special- 
ly a  title  in  defendant  or  under  a  person  un- 
der whom  he  c.\tnms,  giving  the  plaintiff  col- 
or, see  ante,  672,  Forms,  1,2;  and  id.  notes 
(A),  (i).  It  will  be  observed,  that  in  trover 
the  declaration  charges  "  that  the  plaintiff' 
was  lawfully  possessed  as  of  his  own  prop- 
erty ;"  ante,  663,  664  ;  and  the  plea  traver- 
ses that  specific  allegation.  In  trespass 
the  plaintiff  claims  title  only  by  averring 
that  the  defendant  took  the  goods  "  of  the 
plaintiff."  Under  this  the  plaintiff  may 
prove  a  title,  general  or  special,  (if  not  in 
rtversion,)  with  a  possessory  right,  and 
actual  or  constructive  possession  ;  or  he 
may  rely  on  and  prove  mere  actual  posses- 
sion, which  suffices  against  a  wrong  doer, 
or  person  not  proving  either  a  title  in  him- 
self or  in  another  person,  and  the  authori- 
ty of  that  person  to  commit  ihe  trespass  ; 
see  id.;  ante,  713,  note  (o)  ;  1  Chit.  PI. 
6th  ed.  16:',  170.  In  trespass  for  taking 
goods,  the  plea  that  the  goods  were  "  not 
the  goods  of  the  plaintiff,"  puts  no  more 
in  issue  than  the  plea  of  not  guilty  did 
formerly  ;  and  if  the  plaintiff  show  tiiat 
he  was  in  the  peaceable  possession  of  the 
goods  when  taken,  the  defendant  will  not 
be  allowed  to  set  up   that  the   goods  were 


the  property  of  a  third  person,  who  is  not 
shown  to  have  authorized  the  trespass  ; 
Ashmore  v.  Hardey,  7  C.  C.  &  P.  501  ; 
Nelson  v.  Chorrill,  1  M.  &.  gc.  452;  8 
Bing.  316,  S.  C.  In  general  the  above 
plea  will  suffice  to  try  the  title  or  posses- 
sory right :  but  it  is  often  advisable  to 
plead  specially,  claiming  title  in  defendant, 
but  in  this  case  express  or  implied  color 
must  be  given  the  plaintiff";  see  the  Forms 
in  Trover,  (especially  Form  2,)  ante, 673, 
(et  sub.)  ;  id.  note  (f).  Ti.ese  forms  may 
readily  be  adapted  to  pleas  in  Trespass. 
In  Jones  v.  Brown,  1  Bing.  N.  C.  4S4  ;  1 
Hoag.  33,  S.  C,  which  was  trespass 
against  assignees  of  a  bankrupt  for  taking 
goods,  they  pleaded  that  the  goods  were 
not  the  goods  of  plaintiff;  and  2dly,  a  plea 
setting  out  the  bankruptcy,  fiat,  &c.  and 
claiming  title  as  assignees,  giving  color  ; 
see  ante,  679.  note  {q).  Plea  in  Trespass 
for  entering  a  house  and  taking  goods,  that 
the  goods  were  defendant's  property,  and 
had  been  feloniously  stolen  from  him  by  a 
third  person,  and  taken  to  plaintiff''s  house, 
wherefore,  &c.  ;  Wilton  v.  Edwards,  6  C. 
&  P.  677  :  (sed  92*,  whether  that  form  is 
sufficient,  it  appearing  not  to  give  the 
plaintiff  sufficient  color  of  title  to  the 
goods.)  Where  some  of  the  goods  were 
the  plaintiff's,  the  plea  should  be  applied 
to  the  rest  only,  and  the  value  of  the 
plaintiff 's  goods  and  a  sum  for  damages 
should  be  paid  into  Court  upon  a  plea  of 
payment  of  money  into  Court. 
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Hodges,  33.     The  statement  of  bankruptcy  and  proceedings  under  <ijiat 
will  be  found,  ante,  250  to  252.] 


4.  To  a  Declaration  in  Trespass  for  carelessly  Driving,  ^c 
against  Plaintiff's  Carriage  : — Plea,  that  his  carelessness  caused 
the  Injury. 

[See  Form,  &c.  in  Case,  ante,  621',  and  Gough  v.  Bryan,  5  Dowl.  765  ; 
t2  M.  «fc  W.  770,  S. ;  cited  ante,  730,  note  (/*)  ;  but  the  decision  there 
would  not  seem  to  apply  in  trespass.  Forms  of  Fleas,  3  Chit.  PI.  5th  ed. 
1097,  6th  ed.  1013.  Plea,  that  defendant's  horse  took  fright  and  ran 
against  plaintiff;  Wakeman  v.  Robinson,  1  Bingh.  213.  In  Knap  v.  Sa- 
lisbury, 2  Camp.  500,  (before  the  New  Rules),  it  was  held  by  Lord  El- 
lenborough  to  be  necessary  to  plead  specially  in  trespass,  that  the  collis- 
ion took  place  through  plaintiff's  negligence,  or  by  mere  accident,  and 
without  defendant's  default.  The  plea  of  not  guilty  in  trespass  for  driving 
against  plaintiff's  horse  and  gig,  only  puts  in  issue  the  fact,  whether  de- 
fendant did  so  drive,  and  not  the  plaintiff's  neghgence  ;  but  if  plaintiff 
drove  against  defendant,  that  may  be  shown  ;  Pearcy  w.  Walter,  6  C.  & 
P.  232. f 


CATTLE,  GOODS,  «&c.— DAMAGE  FEASANT,  &c. 


1.  Plea  for  seizing  and  taking  Cattle,  ^ c.  justifying  for  a  Distress 
Damage  Feasant.  (A) 

And  for  a  further  plea  in  this  behalf,  (z)  the  defendant  saith,  that  be- 
fore and  at  the  said  time  when,  &c.  he  the  defendant  was  lawfully  pos- 
sessed (k)  of  a  certain  close  [called ,  (/)]  situate  in  the  parish  of , 

in  the  county  aforesaid,  (m)  and  because  the  said  cattle  at  the  said  time 
when,  &c.,  were  wrongfully  in  the  said  close  eating  the  grass  there,  and 
doing  damage  to  the  defendant,  he  the  defendant  at  the  said  time  when, 
&c.  seized  and  took  the  said  cattle  in  the  said  close  as  a  distress  for  the 
said  damage,  and  led  and   drove  the  same  out  of  the  said  close  to  a  cer- 

(h)  See  Forms  in  3  Chit.  PI.  5tii  ed.  1092,  v.  Downton,  2  Ad.  &  E.  26.     In  that  case 

6th  ed.  1007  ;  D^ie  v.  Leatherdale,  3  Wils.  the  close  was  named,  and  plaintiff  replied 

20;  1   Saund.   221,  n.  1;  and  in   the  cases  that  defendant  was   not  possessed  "of  the 

cited  infra  in  the  notes.  close  in   the  plea   mentioned,  wherein   the 

(^)   Sometimes  it  may  be  necessary  to  ex-  said  pigs  were  alleged    to  be  eating;"  and 

cept  some  of  the  trespasses  not  justifiable,  it    was    held    that   plaintiff  was    not    only 

As  to  justifying  or  omitting  to  plead  to  an  bound  to  prove  his  possession  of  a  close  of 

alleged  conversion,   see  Taylor  v.  Cole,   I  the    name    stated,    but  that    such  was  the 

H.  Bla.  555,  in  error;  S.  C.  in   K.  B.  3  T.  close  in  which  the  cattle  were  eating,  &c. 

R.  292.  In  general  de  injuria  is  a  good  replication  ; 

(//.)  As  to  showing  title,  see  post,   751,  when  not,  see  post,  751,  n.  (p). 

n.  (p).  (m)  If  in  another  county,  see  ante,  738, 

(I)  It   seems  not   necessary  to  name  or  n.  (<)• 
particularly  describe   the  close  ;  see  Bond 
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tain  common  pound  in  the  said  parish,  and  there  impounded  the  said  cat- 
tle, and  kejjt  them  impounded  for  the  time  in  the  dechiration  mention- 
ed (n)  heing  tlie  trespasses  in  the  declaration  mentioned  ;  and  this  the  de- 
fendant is  ready  to  verify. 


2.  Replication  thereto. 

\_De  injuria  may  be  replied,  see  Form  9,  ante,  728  ;  unless  the  defend- 
ant claims  title  to  and  not  mere  possession  of  the  close,  &c.,  see  id. 
note  (e).  Where  +the  plaintiff'  relies  on  excess,  he  should  reply  it  special- 
ly, see  ante,  728,  note  (e) ;  731,  Form  3.  If  the  defendant,  after  the  dis- 
tress, converted  the  goods  to  his  own  use,  that  fact  should  be  replied,  see 
Dye  V.  Leatherdale,liWils.  20;  3  Chit.  PI.  5th  ed.  1207,  6th  ed.  1123. 
Replication,  right  of  common,  id. ;  Defect  of  fences,  id. 


3-  Plea,  justifying  the  Removal  of  Goods  encumbering   DefendanVs 

Premises,  (o) 

And  for  a  further  plea,  as  to  the  seizing,  taking,  and  carrying  away 
the  said  goods  and  chattels  in  the  said  declaration  mentioned,  the  defend- 
ant saith,  that  the  plaintiff  ought  not  to  maintain  his  aforesaid  action 
thereof  against  him,  because  he  saith,  that  at  the  said  time  when,  &.C., 
he  was  lawfully  possessed  (p)  of  a  certain  close,  situate  in   the  parish  of 

(m)   As  to  showing   a  sale  to  pay  expen-  two  counts.     The  second  plea  to  the  second 

ses,  &.C.,  see  5  &,  6  Will.  4,  c.  59,  s.  4.  count  alleged    possession   by   defendant  of 

(o)   See  Forms,  3  Chit.  PI.  5th  ed.  1094,  a  close,    and  justified    the   trespass    to    the 

6th  ed.    1008;   Neville  i;.    Cooper,   2  C.  &  chattels   as  encumbering  it.     The  replica- 

M.  329  ;  Drewell    v.  Fowler,   3  B.  «&   Ad.  tion  to  the   first  plea  so  far   as  it  related  to 

735  ;  and    in  the    cases  cited    infra  in  the  the  first  count  traversed    the  demise,    and 

notes.     See    Form    in   Trespass    for    stop-  so  far  as  the   plea  related  to   certain  of  the 

ping,    &c.  waggon  and    horses,  and    repli-  chattels  mentioned    in  the    second   count, 

cation,    that  plaintiff  went   upon  the  close  replied  c(c  i/y?<r/a  ;  and  so  far  as   it  related 

to  remove  corn    as  outgoing    tenant,  under  to  other  of  them,  replied  tzciss      The  re- 

acustomof  the   country;  Holding  r.  Pig-  plication    to  the   second   plea,   so  far  as    it 

gott,  7  Bing.  465  ;  5  M.  &  P.  427.  related  to  certain  of  the  chattels  mention- 

(p)   Or  the  defendant   may  show  title  in  in  the   second   count,    replied    de  injuria  ; 
fee  in  himself,  or  in  another  person,  alleg-  and  so  far  as    it  related  to  certain   other  of 
ing   a   demise    from   him,   as  in    Vivian  v.  them,  replied   excess.     There    were  separ- 
Jenkin,  3  Ad.   &-  E.    741  ;  3  N.  &  M.  14  ;  ate    formnl  conclusions   to  all    the  distinct 
1  II.    it    W.    463;   and    this  is    sometimes  parts  of  the  replication, 
advisable,    as  de  injuria  gcntvally   cannot  1.  Keld,  on  demurrer  to  the   replication 
in  such  case  be  replied,  as  it  may  be  where  to  each   plea  for  putting  several  matters  in 
the    plaintiff  relies  only  on    possession   as  issue,  that  the  plaintiff  might  treat  the  first 
above  ;  see  id.     In  that  case  the  first  count  plea,  with  respect  to  the  chattels,  as  plead- 
was    for    breaking    plaintiff's    close,     and  ed  separately  to  each  count, 
damaging  certain    chattels  on  divers    days,  2.  That  the   plaintiff  was  entitled  to  di- 
&c.     The    second  was   for  damaging    cer-  vide  each   plea,  and  to  replij  stieraUy  as  io 
tain  chattels,  and  destroying  others  on  one  the    different  paits    of  each,  and  as  to  dif- 
day.     The    first  plea  to    both  counts    gave  ferent  chattels  covered  by  each, 
color  to  plaintiff,  and  made  title  in  defend-  3.   But  that  de  injuria   could    not  be    re- 
ant  under  a  demise  from  theowner  of  the  fee  plied   as  to  any    chattels  to    the  first   plea, 
as  to  the  close  mentioned  in  the  first  count,  wliich  alleged  title  in  the  close, 
and  justified  his  entry,  and   the  trespass  to  4.  That  de   injuria   might  be    replied  as 
the    chattels    as    encumbering    the    close,  to  the    chattels  to  the   second  plea,   which 
not  avering  identity   of  the  chattels  in  the  alleged  only  possession  of  a  close. 
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,  in  tlie   county  aforesaid,  (q)  and   because  the   said  goods  and  chat- 


tels, before  and  at  the  said  time  when,  &c.,  were  wrongfully  in  and  up- 
on the  said  close,  encumbering  the  same,  and  doing  damage  thei-e  to 
the  defendant,  he  the  defendant  at  the  said  time  when,  &c.,  seized  and 
took  the  said  goods  and  chattels  in  the  said  close,  and  removed  and.  car- 
ried the  same  to  a  small  and  convenient  distance,  (?■)  to  wit,  in  the  said 
parish,  and  there  left  the  same  if  or  the  plaintiffs  use,  (s)  being  the  tres- 
passes in  the  introductory  part  of  this  plea  mentioned  ;  and  this  the  de- 
fendant is  ready  to  verify  ;  wherefore  he  prays  judgment,  if  the  plaintiff 
ought  to  maintain  his  aforesaid  action  thereof  against  him,  &c. 


4.  Payment  of  Money  into  Court. 

[In  Trespass  or  Trover  for  taking  or  injuring  goods,  the  defendant 
may,  by  leave  of  the  Court  or  a  judge,  plead  payment  of  money  as  dam- 
ages into  Court,  either  as  to  the  whole  or  part  of  the  cause  of  action  ; 
see  general  Form  in  Trespass,  ante,  727  ;  in  Assumpsit,  ante,  368,  370  ; 
Forms  8  and  9,  and  notes  thereon  ;  and  see  a7itc,  651.] 


PROCESS.— SHERIFFS. 


Justification  under  a  Fieri  Facias  against  the  Plaintiff's  Goods. 

[See  Form,  &c.  post,  "  Trespass  to  Realty,^''  "  Pl'ocess. — Sheriff."  It 
is  clear  that  this  defence  must  be  pleaded  specially,  see  ante,  699,  notes 
(z),  (a)  ;  and  see  Form,  id.,  of  a  justification  by  a  sheriff,  under  etfi.fa. 
against  the  goods  of  a  third  person,  who  had  fraudulently  assigned  to  the 
plaintiff.] 


III.  REALTY. 


Plea  of  Not  Guilty,  in  Trespass  to  Realty,  [t) 


(q)  If  in  another  county,  see  ante,  734,  (s)  This  plea  is  disproved  on  a  replica- 
note  (t).  It  is  not  necessary  to  name  the  lion  de  injuria,  if  it  be  shown  that  defend- 
close  ;  see  Bond  v-  Downton,  2  Ad.  «fe  E.  ant  locked  up  the  goods  in  the  place  where 
26.  they  were  seized,  and  took  away  the  key  ; 

{r)  If  A.  wrongfully  place  goods  in  B.'s  Jones  v.  Lewis,  7  C.  &  P.  343. 

building,  8.    may   lawfully    go  upon    A.'s  {t)  See  Forms,  &c.   ante,  725,  726.     By 

close  adjoining   the    building  for  the    pur-  the  New    Rules,  "In    actions   of  trespass 

pose  of  removing  and  depositing  the  goods  quare  clausum.  /regit,  the  plea  of  not  guil- 

there  for  A.'s  use  ;   Rea  v.  She  ward,  2  M.  ty  shall   operate   as   a   denial    that  the  de- 

&W.  424.  fendant   committed     the    trespass   alleged 
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f2.  Pleas  denying  Plaintiff's  Title,  (m). 


1.  Plea,  in  Trespass  quare  clausum  /regit,  that  the  House  or  Close 
is  not  the  Plaintiff's,  (x) 

And  for  a  further  plea   in  this  belialf,  (y)  the  defendant   saith  that  the 


in  the -place  mentioned ,  but  not  as  a  denial 
of  tl)e  plnintifT's  possession  or  riglit  of  pos- 
session of  that  place  :  wdich,  if  intended  to 
be  denied,  must  be  traversed  specially  ;" 
ante,  725.  Not  guilty,  in  this  action,  there- 
fore admits  the  plaintiff's  title  and  posses- 
sion, and  simply  denies  the  alleged  fact, 
that  the  defendant,  by  himself  or  his  ser- 
vant or  cattle,  as  the  charge  may  be,  com- 
mitted the  trespasses  laid  in  the  declara- 
tion ;  and  no  excuse  or  justification  can  be 
set  up.  It  may  be  doubtful  whether  the 
plea  of  not  guilty  now  enables  the  defend- 
ant to  avail  liin)self  of  a.  misdescription  o? 
the  locus  in  quo;  and  whether  in  such 
case  a  plea  denying  the  plaintiff's  posses- 
sion, or  traversing  that  the  close  is  the 
"  close  of  the  plaintiff"  is  not  essential  in 
order  to  take  the  objection.  Mr.  Justice 
Patteson  appears  to  have  been  of  the  lat- 
ter opinion  in  Lemprierc  v.  Humphrey, 
cited  ante,  721,  note  (g),  at  least,  accord- 
ing to  the  report  of  that  case  in  4  N.  &  M. 
635  ;  1  H.  &  W.  170;  though  it  would 
seem  from  the  report  in  3  Ad.  &,  E.  186, 
that  his  lordship  only  stated,  that  the 
plaintiff  would  fail  on  a  traverse  of  pos- 
session, if  he  misdescribed  his  close.  From 
the  report  of  the  case  in  N.  &  M.  and  H. 
&  W.,  it  would  appear  that  Mr.  Justice 
Littledale  considered  that  a  variance  in 
describing  the  close  was  put  in  issue  by 
the  plea  of  not  guilty.  From  the  wording 
of  the  New  Rules  it  appears  to  have  been 
intended  that  this  should  be  the  operation 
of  the  plea,  and  see  Rose.  Tr.  55,  56.  But 
until  the  point  is  more  satisfactorily  set- 
tied,  it  will  be  judicious  to  plead  not  guil- 
ty, and  also  a  plea  traversing  the  plain- 
tiff's possession,  in  order  to  sustain  this 
objection. 

As  to  costs  where  the  plaintiff  recovers  less 
than  40s.  damages,  and  not  guilty  is  plead- 
ed in  trespass  to  land,  &c.  ;  see  ante,  714, 
note  (a).  Where  all  the  trespasses  laid 
can  clearly  be  proved,  it  is  not  advisable 
to  plead  not  guilty,  as  in  general  it  subjects 
the  defendant  to  the  costs  of  the-issue  join- 
ed thereon  if  plaintiff  succeed.  And  the 
pleading  not  guilty  in  trespass  quare  clau- 
sum fregit  gives  the  plaintiff  the  right  to 
begin,  and  the  reply  at  the  trial.  But  in 
trespass  quare  clausum  fregit,  if  the  de- 
fendant plead  as  to  the  coming  with  force 
and  arms,  and  whatever  else  is  against  the 
peace  not  guilty,  and  as  to  the  residue  ot  the 


trespasses  a  justification,  which  is  denied 
by  the  replication  ;  Hodges  v.  Holder,  3 
Campb.  366,  per  Bayley,  J  ;  Jackson  v. 
Hesketh,  2  Stark.  N  Pri.  518,  per  Bayley, 
J.  ;  the  defendant  has  a  right  to  begin.  So 
in  trespass  for  entering  the  plaintiff's  dwel- 
ling-house and  taking  his  goods,  on  a  plea 
justifying  the  trespass  by  proceedings  un- 
der a  conimission  of  bankrupt,  a.nd  replica- 
tion taking  issue  on  the  act  of  bankruptcy, 
the  defendant,  not  having  pleaded  the 
general  issue,  has  a  right  to  begin  ;  Cotton 
V.  James,  1  Moody  and  M.  273,  278;  3 
Car.  &,  P.  505,  S.  C.  per  Lord  Tenterden, 
Ch.  J.  So  in  trespass  quare  clausum  fre- 
git where  libernm  fcnfi?n€7i<M77i  was  pleaded 
and  no  general  issue,  the  defendant  was 
holden  to  be  entitled  to  begin  ;  Pearson  v. 
Coles,  1  Moody  &  R.  206,  per  Patteson, 
J. ;  Tidd,  N.  P.  505. 

(ji)  The  action  of  trespass  is  peculiarly 
a  possessory  remedy,  and  therefore  the 
plaintifl'must  have  exclusively  the  aciitai 
or  constructive  possession  of  the  house  or 
land  at  the  time  the  trespass  was  commit- 
ted, in  order  to  sustain  the  action;  and 
proof  of  title  will  not  dispense  with  evi- 
dence of  actual  or  constructive  possession 
in  the  plaintiff.  Thus,  a  lessee  before  en- 
try cannot  support  trespass;  nor  can  an 
heir  who  has  not  entered  sue  an  abater  in 
that  form  of  action  ;  see  2  Stark.  Ev.  2d 
ed.  tit.  Trespass,  803;  1  Chit.  PI.  6th  ed. 
175  to  178,  5th  ed.  202  to  205.  But  pos- 
session in  many  cases  impliedly  follows 
the  property  ;  Hebbert  v.  Thomas,  1  C.  M. 
&  R.  861  ;  1  Gale,  53  ;  Rex  v.  Mayor  of 
London,  4  T.  R.  26;  and  the  party  en- 
titled is  constructively  in  possession  and 
may  sustain  trespass;  id.  This  applies,  it 
would  seem,  particularly  in  those  cases 
where  from  the  nature  of  the  property  con- 
stant manual  occupation  cannot  well  be 
had.  Thus  the  lord  of  a  manor  claiming 
the  wastes,  or  the  owner  of  the  soil  of  a 
public  highway,  may  maintain  trespass 
against  persons  injuring  the  soil,  «fec.  of 
the  waste  or  highway,  on  proof  of  title, 
without  showing  actual  possession,  it  not 
being  proved  by  defendant  to  have  been 
at  the  time  in  another  person;  Lade  v. 
Shepherd,  1  Wils.  110;  Mayor  of  North- 
ampton I'.  Ward,  id.  107;  2  Stark.  Ev.  2d 
ed.  804. 

And  a  party  having  the  strict  legal  title 
and   possessory  right,  may,  by  entry,  &c. 
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said  fclose   [n   which,    &c.,  (z)  was  not  nor    was  any   part  thereof  at  the 
said  times  when,  &c.,  or   either  of  them,  nor  is   it  the  close  of  the  plain- 


acquire  a  sufficient  constructive  possession 
to  enable  liim  to  sustain  trespass  against  a 
wrongdoer  in  actual  possession.  Thus  in 
Butcher  v.  Butcher,  7  B.  <fc  C.  399,  where 
llie  plaintiff  liaving  the  legal  title  entered 
on  the  land  (by  going  thereon  and  begin- 
ing  to  plough,  &c.)  with  intent  to  take 
possession,  although  be  did  not  declare 
that  such  was  his  intention,  it  was  iield  he 
might  maintain  trespass  against  a  person 
wrongfully  in  possession  at  the  time  of 
the  entry,  and  who  without  quitting  pos- 
session desired  the  owner  to  go  away,  and 
in  fact  continued  his  wrongful  possession 
afterwards.  And  in  these  cases  entry ,  &c. 
upon  part  and  parcel  of  the  estate  in  the 
name  of  the  whole,  givijs  sufficient  con- 
structive possession  of  the  whole  for  this 
purpose;  Bulwer  i'.  Bulwer,  2  B.  &  Al. 
470. 

It  is  therefore  evident  that  in  trespass  a 
question  of  title  may  be,  and  often  is,  raised 
and  decided,  although  ejectment  is  more 
commonly  resorted  to  and  is  generally 
more  appropriate  for  the  purpose. 

Prior  actual,  possession  (see  Develt  v. 
Brown,  5  Bing  7;  Hall  r.  Davis,  2  C.  &. 
P   33;  Dyson  i\  Col'ick,  5  B.  &  Ai.  601  ; 

1  Chit.  Pi.  5lh  ed.  2c:^  6lh  ed.  176,)  is  of 
itself  sufficient  to  enable  the  possessor 
to  maintain  trespass  against  a  wrong-doer, 
that  is  a  party  who  enters  and  cannot  prove 
a  superior  or  better  title  or  possessory  right 
in  himself,  or  in  another  person  who  can 
be  proved  to  liave  authorized  his  entry. 
In  other  words,  in  trespass  possession  is 
prima  facie  evidence  of  title,  and  the  plain- 
tiff having  prior  possession  and  actual  oc- 
cupation at  the  lime,  need  prove  no  title 
except  in  answer  to  proof  of  title  on  the 
part  of  his  adversary.  And  actual  posses- 
sion even  under  a  void  lease,  or  of  crown 
land,  suffices  for  this  purpose  ;  Graham  v. 
Peat,  1  East,  244  ;  Chambers  v-  Donaldson, 
11  East,  63;  Ilarpfer  v.  Charlesworth,  4  B. 
&  C.  574  ;  Cattcris  v.  Cowper,  4  Taunt. 
547;  Heath  v.  Milward,  2  i:Ung.  N.  C.  98; 

2  Scotty.160;  1  Ilodg.  ins,  S   C. 

In  his  declaratioti  in  trespass,  the  plain- 
tiff claims  title  by  charging  that  the  de- 
fendant committed  the  trespasses  in  a  close 
"  of  the  plaintiff." 

This  allegation  imports  that  the  plaintiff 
has  such  a  title  or  right  in  possession  as 
enables  him  to  sustain  trespass  under  the 
circumstances  of  the  case.  It  is  not  an 
averment  calling  for  proof  of  a  strict  legal 
title  taif  or  property  in,  the  close,  it  may 
be  sustained  by  evidence  of  mere  posses- 
sion, unless  rebutted  by  proof  fl-om  the  de- 
fendant of  a  better  possessory  right,  &c.  ; 
Heath  v.  Milward,  vbi  supra.  Before  the 
New  Rules  the  defendant  was  able  to  dis- 


pute the  plaintiff's  possession  and  posses- 
sory title,  under  the  plea  of  not  guilty. 
But  we  have  seen  that  this  effect  of  the 
plea  is  now  destroyed  ;  antp,  725.  The 
pleas  now  in  use  are — 1st.  That  the  close 
was  not  the  close  of  the  plaintiff,  (ante,  753, 
Form  1)  ;  2dly.  That  the  plaintiff  was  not 
possessed  of  the  close;,  (post,  755,  Form 
2) ;  3dly.  Liberum  tenementum,  (post, 
Form  3)  ;  4thly.  A  special  plea,  showing 
a  possessory  title  in  the  defendant,  &c.  and 
giving  tlie  plaintiff  coZor,  (post,  757,  Form 
6.) 

1.  The  first  plea  is  usual  and  proper  in 
cases  where  the  defendant  wishes  to  put- 
the  plaintiff  on  proof  of  his  possessory  ti- 
tle to,  an(],  it  seems,  of  his  actual  or  con- 
structive possession  of  the  locus  in  quo 
described  in  the  declaration,  but  as  we 
have  just  seen  the  words  in  the  declara- 
tion "  the  close  of  the  plaintiff,"  mean  on- 
ly that  the  plaintiff  has  such  an  interest 
and  right  as  enable  liim  to  sustain  trespass, 
and  the  plea  in  denial  is  therefore  nega- 
tived if  plaintiff  prove  possession  only, 
against  a  wrong-doer;  Heath  r.  Milward, 
S7/prn.  Semhlc,  d;Mendant  may  set  up  title 
Oil'  this  plea;  Doe  v.  Huddart,  2  C.  M.  & 
R.  3j6.  In  Hughes  «.  Hughes,  2  C  M.  & 
R.663;  1  Tyr.  &  G.  4;  Parke,  B.  said, 
"  There  is  one  case  in  which  it  might  be 
a  matter  of  doubt  whether  the  freehold 
came  in  question,  where  there  was  a  plea 
that  the  close  was  not  the  close  of  the 
plaintiffs."  Probably  a  question  of  free- 
hold might  be  raised  on  this  plea,  in  cases 
where  the  defendant  showed  a  primafacie 
title;  for  it  is  conceived  that  the  traverse 
puts  the  plaintiff  on  proof  of  such  a  title  as 
he  might  have  been  compelled  to  prove 
upon  not  guilty  under  the  former  system. 
But  where  the  defendant  claims  title,  it  will 
be  judicious  to  plead  it  specially. 

2.  The  second  plea,  denying  plaintiff's 
possession,  was  held  good  in  Fleming  v. 
Cooper,  5  Ad.  &  E.  221,  post,  755,  note 
(a).  It  puts  him,  it  seems,  on  proof  of 
possession  only,  actual  or  constructive,  (see 
supra,)  and  would  appear  not  to  question 
the  title.  It  is  a  proper  plea  where  the 
plaintiff,  thougii  the  owner,  has  let  the-/o- 
cus  in  quo  and  has  therefore  only  a  rever 
sionary  interest,  (but  the  first  plea  would 
also  be  appropriate  in  such  a  casej  ;  or 
where  the  locus  in  quo  is  misdiscribed  in 
the  declaration  ;  ante,  752,  note  (t)  ;  or  the 
defendant  himself  has  the  possession  and 
plaintiff  has  not  entered  and  gained  a  suf- 
ficient constructive  possession  to  sustain 
this  action  ;  see  stipra. 

3.  The  third  plea,  or  Uherum  tenemen- 
tum, (the  common  bar,  as  it  has  been  call- 
cd,)  although  often  complained  of  and  dis- 
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nr>r> 


tiff  as  ill  tiie  said  tdeclaiation  alleged;  and  of  this  tlie  defendant  puts  liim^ 
self  upon  the  country,  &c. 


couraged,  and  althougli  the  common  law 
commissioneis  roconiruendod  its  abolition, 
still  subsists,  and  is  a  valid  plea.  It  is  in- 
deed expressly  recognized  in  tlie  New 
Rules  in  the  instance  given,  that  "  in  tres- 
pass quare  cl ausvm.fr cgit,  pleas  of  soil  and 
freehold  in  the  defendant  in  the  locus  in 
quo,  and  of  the  defendant's  right  to  an  ease- 
ment there,  are  distinct  and  are  to  be  al- 
lowed." This  plea  (Form  3,  post  755,)  it 
will  be  observed,  states,  contrary  to  the 
general  rule  of  pleading,  a  gentral  free- 
hold title  without  showing  its  commence- 
ment, and  it  is  supported  by  proof  of  any 
estate  nffre.  hold,  whether  in  lee,  in  tail,  or 
for  life  only,  and  whether  in  possession  or 
expectant  on  the  determination  of  a  ttrmaf 
years  ;  but  it  does  not  apply  to  the  case  of 
a  freehold  estate  in  remainder  or  re\'ersion, 
expectant  on  a  particular  estate  ofjrtchold, 
nor  to  copyhold  tenure;  1  Sautid.  347d, 
note  6  ;  Steph.  od.  316;  1  Chit.  Pl.Slh  ed. 
541,  6th  ed.  503  ;  nor  is  the  plea  sustained 
by  evidence  of  a  tenancy  in  Common  ; 
Voyce  ri.  Voyce,  Gow.  R.  201.  This  plea 
admits  the  plaintiff's />oss  .>'s*07i of  the  close 
described  in  the  declaration,  but  not  that 
bis  possession  is  rightful;  Lempriere  v. 
Humpiirey,  3  Ad.  &  E.  186,  per  Patter- 
son, J.;  1  II.  &  W.  181.  The  defendant 
has  to  begin  at  the  trial  on  this  plea,  if  he 
has  not  pleaded  not  guilty.  As  to  its  ef- 
fect as  to  cos^s,see  ante,  714,  note  (a).  The 
mode  in  which  the  plaintiff' should  reply  to 
this  plea,  is  noticed  post,  756,  Form  5,  and 
note   (/i). 

The  plea  of  libcrum  ten  mentuvi  was 
much  in  use  before  the  New  Rules,  as  a 
mode  of  compelling  the  plaintiff  to  neic  as- 
sign, giving  a  particular  description  of  his 
close,  for  if  the  plaintiff' 's  close  were  not 
specifically  described  in  the  declaration  by 
name,  abuttals  or  other  local  description, 
the  defendant  succeeded  on  issue  joined  on 
libtritm  tenementum  if  he  had  another  close 
in  the  parish;  1  Saund.  299  b,  c,  note  6. 
But  the  New  Rules  have,  as  already  point- 
ed out,  ante,  721,  note  (g),  rendered  such 
new  assignmcMit  unnecessary  for  the  above 
purpose,  (and  have  consequently  brought 
liberum  tenementum  much  into  disuse,)  by 
rendering  it  essential  that  the  plaintiff"s 
close  should  be  described  in  the  declara- 
tion. A  new  assignment  describing  the 
close,  would  even  now  be  necessary  in  the 
above  easj,  where  the  declaration  omits  to 
describe  the  close  as  required  by  the  New 
Rules,  and  liberum  tenementum  is  pleaded  ; 
see  form  3  Chit.  Fl.  5th  ed.  1216.  This 
plea  is  useful  and  proper  (in  lieu  of,  or  in 
addition  to,  the  plea  that  the  close  is  not 
the  plaintiff's,)  in  cases  where  the  defen- 
dant justifies  as  the  servant  of  the  free- 
holder, and  the  proof  of  authority  may  be 


doubtful,  as  it  compels  the  plaintiff  to  ad- 
mit the  seizin,  or  the  authority  of  the  de- 
fendant as  servant  of  the  freeholder  to  com- 
mit the  trespasses  ;  post,  756. 

And  where  in  trespass  to  land,  the  re- 
moval of  plaintiff 's  goods  is  also  charged- 
and  defendant  claims  title  to  the  land,  he 
should  plead  it  and  justify  the  removal  ; 
and  it  seems  to  be  insufficient,  as  to  the 
goods,  to  plead  only  that  the  close  was  not 
the  plaintiff's;  see  Form  3,  infra,  note  (y). 
Where  the  freehold  title  was  in  the  defen- 
dant, the  plaintiff"  cannot  safely  deny  lib. 
ten.,  but  should  specially  show  his  posses- 
sory interest  by  demise,  &c. 

4.  T \m  fo2i?'th  plea,  showing  specially  a 
possessory  title  in  the  defendant  derived 
from  the  freeholder,  whether  he  be  the 
plaintiff  or  another  person,  (see  Form  6, 
post,  757,)  is  proper  where  it  is  important 
to  compel  the  plaintiff  to  admit  part  of  the 
defendant's  title  or  case.  This  plea  was 
bad,  before  the  New  Rules,  as  amounting 
to  the  general  issue,  and  is  now  it  seems 
defective  as  amounting  so  an  argumenta- 
tive traverse  that  the  close  was  the  plain- 
tiff''s,  unless  (;o/or/'e^iz;e7i,  that  is,  unless 
the  plaintifli'  be  admitted  to  have  had  some 
color  of  right  to  the  close  ;  see  the  form 
post,  757,  and  Steph.  3d  ed.  207  to  212. 
This  special  plea  forces  the  defendant  to 
admit  the  freehold  title  as  laid,  or  the  de- 
mise ;  or  to  confess  both,  alleging  a  prior 
demise,  &c.  from  the  freeholder,  &c.  ;  see 
post,  758,  note  («). 

(.^)  As  to  this  plea,  see  ante,  754,  note 
(w).  Forms,  Howell  v.  Thomas,  7  C.  «fc 
P.  342;  Haigh  v.  Belcher,  id.  389;  Heath 
V.  Milward,  2  Bing.  N.  C.  98;  2  Scott, 
160  ;  1  Hodges,  198,  S.  C.  In  the  latter 
case  it  was  held  that  evidence  of  possession 
entitles  plaintiff  to  a  verdict  on  this  plea, 
the  defendant  not  showii.g'  a  possessory 
right  in  himself,  &c. ;  see  further  ante,  753, 
note  (m). 

(y)  If  the  declaration  charge  the  remo- 
val of  chattels  not  stated  to  be  parcel  of,  or 
belonging  to,  the  close,  here  except  those 
trespasses,  and  commence  the  plea  with 
actio  non;  and  th«n  in  another  plea  as  to 
the  chattels  deny,  as  to  the  goods,  that  they 
were  the  chattels  of  the  plaintiff',  (see  Form 
2,  ante,  749,)  if  they  were  not  so  ;  or,  if 
they  were,  plead  as  to  the  goods  that  de- 
fendant was  possessed  of  a  close,  and  be- 
cause the  goods  were  there  doing  damage, 
«&c.,  defendant  removed  them,  as  ante.lbl, 
Form  3  ;  or  the  defendant  might  plead  ti- 
tle, giving  color  and  justifying  the  remo- 
val, see  id.  and  Form  6,  infra.  In  tres- 
pass for  entering  a  house  and  taking  goods, 
if  defendant  claim  both,  he  may  plead  that 
the  house  and  goods  were  not,  nor  was 
either  of  them    the    house    and   goods  of 
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2.  Plea  denying  the  Plaintiff ''s  Possession.  («) 

And  for  a  further  plea  in  this  behalf,  [as  to  pleading  to  part  of  the  tres- 
passes see  ante,  726,  Form  2,  and  infra,  notes  (y)  and  (z),]  the  defendant 
saith  that  the  plaintiff  was  not  at  the  said  times  when,  &c.,  or  either  of 
them,  possessed  of  the  said  close  in  which,  &c.,  or  any  part  thereof,  as 
in  the  said  declaration  alleged,  and  of  this  the  defendant  puts  himself 
upon  the  country,  &c. 


3.  Liberum  Tenementum  (6). 

And  for  a  further  plea  in  this  behalf,  the  defendant  says  that  the  said 
close  [or  if  there  be  several  closes,  (c)'^  the  said  closes,"]  in  which,  &c.,  at 
the  said  several  times  when,  &c.,  was  and  now  is  the  close,  soil  and  free- 
hold [or  "  were  and  now  are  the  closes,  soil  and  freehold,  and  each  of 
them  was  and  is  the  close,  soil  and  freehold,"]  of  the  defendant,  where- 
fore the  defendant  tin  his  own  right  at  the  said  several  times  when,  &:.c., 
broke  and  entered  the  said  close  in  which,  &c.,*  and  committed  therein 
the  said  several  supposed  trespasses  in  the  declaration  mentioned.  [If 
the  declaration  charge  the  seizure  and  asportation  of  chattels  not  stated  to 
helong  to  the  close,  and  which  are  admitted  to  be  plaintiff  ^s  property,  state  at 
the  asterisk,  "  and  with  feet  in  walking,"  (5;-c.  justifying  all  the  trespasses 
to  the  close  in  the  words  of  the  declaration,  "  And  because  the  said  [gates, 
goods  and  chattels]  in  the  declaration  mentioned  before  and  at  the  said 
times  when,  «fec.,  had  been  wrongfully  put  and  placed,  and  were  at  those 
times  wrongfully  in  and  upon  the  said  close  in  which,  &c.  encumbering 
the  same  and  doing  damage  there  to  the  defendant,  he  the  defendant  at 
the  said  time  when,  ifec,  seized  the  said  gates  [t^c],  and  took  and  remo- 
ved them  iiom  the  said  close  in  which,  «&c.,  to  a  small  and  convenient 
distance  in  the  said  parish  and  there  left  the  same  for  the  plaintiff's 
use,  (d)  being  the  several  trespasses  in  the  declaration  mentioned  ;"]  and 
this  the  defendant  is  ready  to  verify,  (e) 


plaintiff,   modo,  &/-C. ;  see    Form,  Haigh  v.  rer  in  Fleniing't).  Cooper,  5  Ad.  Si,  E.  221 ; 

Belcher,  7  C.  &  P.  389.  see  further,  ante,  754,  not^  (m). 

(2)     Where   the    cutting   grass,    hedges,  (J)  See  as  to  this  plea,  anfc,  754,  note  (m). 

gates,  &c.  is  also  charged,  it   is  not  unusu-  (c)  The  issue  on  this  plea  is  to  be  taken 

al,  though  the    declaration    show    they  be-  distributively.  and  defendant   may  succeed 

long  to   the   close,  to   aver    here  "  and   the  as  to  one  close  and  plaintiff  as  to  another; 

said  o-ras5  ["4"C.]  were  not  [«&c.]  the  [close]  Phythian  ■?;.    White,  1    M.    &   W.    216;   1 

grass  [i^c]  of  the  plaintiff,"  as   in  the  de-  Tyr.  &  G.  515,  S.  C 

claration,  i&c.  ;  Heath  v.  JVlilward,  2  Bing.  {d)  See    ante,  752,  note   (s).     Replica- 

N.  C.  98.  tion  excess  of   force  as  to  the    goods  ;  Vi- 

(ffl)  As  to  this  plea,  see  a7iie,754,  note(M).  vian  v.  Jen  kin,  3  7\d.  &.  E.  741. 

The  above  form  of  plea,  concluding  to  the  (fc)  As  to   counsel's  signature,   ante,  21, 

country,  was  held  good  on  special  demur-  note  {g). 

[t756] 
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4.  Another'  Form — -justifying  as  the  Servant  of  the  Freeholder — ajid 
where  the  Gates,  ^c.  are  also  claimed  as. part  of  the  Freehold. 

The  defendant,  by his  attorney,  says  that  the  said  close  in  which, 

&c.,  in  the  declaration  mentioned,  before  and  at  the  said  several  times 
when,  &c.,  in  the  declaration  mentioned,  was  the  close,  soil  and  freehold 
of  one  E.  F.,  [and  that  the  said  gates,  locks,  staples,  liinges,  Iiedg'cs,  fen- 
ces, plants,  vegetables,  herbage,  trees  ond  underwood,  [^as  in  the  declara- 
tion,^ before  and  at  the  said  several  times  when,  &c.,  were  respectively 
affixed  to  the  soil  of  the  said  close,  and  parcel  of  the  said  freehold  of  the 
said  E.  E.,  {f)]  wherefore  the  defendant  as  the  servant  and  by  the  com- 
mand of  the  said  E.  F.,  {g)  at  the  said  several  times  when,  &c.,  broke 
and  entered  the  said  close  in  which,  &c.,  and  committed  therein  the  said 
several  supposed  trespasses  in  the  declaration  mentioned  ;  and  this  the 
defendant  is  ready  to  verify,  &c. 

5.  Replication  to  a  Plea  of  Liherum  Tenementum — denying  it.  (h) 

And  as  to  the  said  plea,  the  ])laintiff  saith  that   the  said  [close,  or 

"closes,"]  in  which,  &c.,  was  not  at  the  said  times  when,  &c.,  or  either 
of  them  the  [close,]  soil  and  freehold  [if  several  closed  say,  "  nor  was 
either  of  them  the  close,  soil  and   freehold,"]  of  the  defendant  as   in  the 

said  plea  alleged  ;  and   this   the    plaintiff  prays  may  be  inquired  of 

by  the  country,   &c. 


f 6.  In  Trespass  Quare   Clausum  fregit : — Plea,  that  Defendant  ivas 
Tenant  to  the  Freeholder,  giving  the  Plaintiff  color. {i) 

And  for  a  further  plea  in  this  behalf,  [or  if  part   only   of  the   trespasses 

(/)   This  form  is  not  usual,  but  is  some-  house   was    formerly   the    freeliold    of  the 

times  adopted.  trustees  of  a  charitable    fund    and    school, 

(g)  If  the    freeholder    and   his    servant  who    appointed   plaintiff  schoolmaster,    in 

plead  together,  say,  "  the  defendant  in  his  which  character  he  occupied,  &c.;  Wilkin- 

own    right,   and  the  defendant    as  the  ser-  son  i'.  Malin,  2  C.  &■  J.   636.     In    trespass 

vant,  &c."     The    plaintiff  may  reply,  de-  to  land,  if  the  defence  be  that  the  plaintiff 

nying  that  defendant  was  the  servant  or  had  who  has  the  freehold  is   out  of  possession 

the  authority  of  the  freehol-der  ;   Chambers  by  a  demise,  it  is  for  the  defendant    to  re- 

T.  Donaldson,  ]  1  East,  65.  but   the   presumption    that    possession   fol- 

(A)  Jlnte,  754,  note  ;  or  plaintiff  may  lows  the  freehold,  by  clearly  proving  a  de- 
reply  a  demise.  mise.     If  the  Locus  in  quo  (a  yard)  be  sur- 

(i)  See  as  to  this   plea,   ante,   775,    note  rounded  by  several  houses  demised  by  the 

(u)  ;  Forms,  &c.  Stephen  PI.  3d    ed.  207,  plaintiff,  the  mere  fact,  that  the  tenants  of 

211 ;  3  Chit.  PI.  6lh  ed.  1017,  5th  ed.  1101 ;  the  houses  use  the  place  in  which,  &.c.  for 

Com.   Dig.    Pleader,    3    M.    40:   Vivian  i'.  some  purposes  referrable  to  an   easement, 

Jenkin,  3  Ad.  &•  E.   742;    Special   Form,  is  no  evidence  of  a  demise  of  the    land  or 

Pythian   v.    While,  1    M.    &.    W.    216;   1  yard  with  the  houses  ;   and  there  being   no 

Tyr.  &   G.  515  ;  see   Bees  v.    Williams,  2  evidence  whether  the  yard   formed  part  of 

CM.  &.   R.  582  :   1    Tyr.    &   G.   23;  the  the  demise  or  not,  the  Court  held,  that  the 

form  there  appears  to  be  bad    for  not  giv-  judge  ought  not  to  have  left  it  to   tlie  jury 

ingthe  plaintiff  color.     To  a  plea  of  libe-  to  say  whether  the    landlord,  at  the   time 

rum    tenementum,    Replication,    that    the  of  the  demise  of  the  houses,  had  reserved 

[+757] 
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be  justified,  confine  the  plea  accordingly'],  the.  defendant  says,   that  one  J. 

S.  before  the  said   tinje  when,  &.c.  to  wit,  on  the day  of ,  a.  d. 

,  was  seised  in  his  demesne  as  of  fee  of  the  said  [close]  in  which,  &c. 

and  being  so  thereof  seised,  before  the  said  time  when,  &c.,  to  wit,  on 
the  day  and  year  last  aforesaid,  by  a  certain  indenture  then  made  be- 
tween the  said  J.  S.  of  the  one  part,  and  the  said  defendant  of  the  other 
part,  (one  part  of  which  said  indenture,  sealed  with  the  seal  of  the  said 
J.  S  ,  the  defendant  now  brings  here  into  Court,)  the  said  J.  S.  did  de- 
mise unto  the  defendant  the  said  close  in  which,  &c.,  to   hold  the   same 

from  the  day  of then  last  past,  to  the  full  end  and  term  of 

years  thence  next  ensuing,  as  by  the  said  indenture  appears,  [or  if  the  de- 
fendant claim  as  yearly  tenant  state,  "  and  the  said  J.  S.  being  so  seised 
before  the  said  time  when,  &c.,  to  wit,  on  [^"''^•l  demised  the  said  close 
in  which,  &-c.  to  the  defendant,  to  have  and  to  hold  the  same  to  the  de- 
fendant for  one  year  then  following,  and  so  on  from  year  to  year  for 
so  long  a  time  as  the  said  J.  S.  and  the  defendant  should  respectively 
please."]  By  virtue  of  which  demise  the  defendant  afterwards,  before 
the  said  time  when,  &c.,  to  wit,  on  [4'^.],  entered  upon  the  said  close  in 
which,  &c.,  and  became  and  was  possessed  thereof  for  the  term  afore- 
said, and  the  plaintiff  claiming  the  said  close  in  which,  &c.,  by  color  of 
a  certain  charter  of  demise  to  him  thereof  made  for  the  term  of  his  life, 
by  the  said  J.  S.  [k)  long  before  the  said  demise  by  him  to  the  defendant 
in  fform  aforesaid,  made  (whereas  nothing  of  or  in  the  said  close  in 
which,  &,c.  ever  passed,  {I)  by  virtue  of  that  charter),  before  the  said 
time  when,  &c.  entered  into  and  upon  the  said  close  in  Avhich,  &.C.,  and 
thereupon  the  defendant  afterwards,  to  wit,  at  the  said  time  when,  «fec., 
entered  into  and  upon  the  said  close  in  which,  &c.,  in  and  upon  the  plain- 
tiff's possession  thereof,  and  conimitted  the  trespasses  in  the  declaration 
mentioned,  (m)  as  it  was  lawful  for  him  to  do  for  the  cause  aforesaid  ; 
find  this  the  defendant  is  ready  verify.  * 


7.  Replication  thereto.{n) 
And  the  plaintiff,  as  to  the  said plea,  saith,  that  the  said  J.  S.  did 

the  yard;  tlie  question   being  whether  he  dex,   xxxvii.  ;  2  Edw.    4,  8.     The    defect 

had  demised  it,  not  whether  lie  had  reserv-  in  the    title  given  by  this  color  is,  that  the 

edh;  Hebbert  tJ.  Thomas,   1  C.    M.  &,  R,  charter,    though    a  charter    of  demise /or 

861;   1  Gale,  53,  S.  C.     As  to  the  issue  be-  life,    is    not    pleaded    as    a  feoffment,  and 

ing  taken  distributively,  and   plaintiff  sue-  does    not  appear  to  have   been  accompani- 

ceeding  as  to  one  close,  and  defendant  as  ed  by  livery  of  seisin  ;  Steph.  212. 
to  the  other,  where  there   are  several   clo-  (/)   The    words  "  into  ihe    possession  of 

ses,  in  the  above  instance,  see   Pythian  v.  the    plaintiff,"    are    here    inserted   in    the 

While,  ubi  supra.     See   in    general   as    to  form  in  Stephen,  but  are  not  in  3  Chit. ^Pl. 

the    mode    of  claiming   title,   and   the   de-  and  other    modern    forms,   and  seem  to  be 

scription   of  the    different     estates,    Index  unnecessary. 
"Covenant."  (jtn)  If  the  removal  of  goods  be  justified. 

(k)  This  is  the  usual  form  of  giving  col-  see  form  3,  a7ite  756. 
or,  and  should  not  be   departed  from  ;  see         (n)   The  replication  cannot  be  de  injuria 

Steph.  3d  ed.  213,  214  ;  see  precedent  and  generally  ;   the  plaintiff  must  reply,  deny- 

explanalion,  id.  211,  citing   9  Wentw.  In-  ing  the    seisin   in  fee,  or   the  demise  ;  Vi- 
[t758] 
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not  demise  the  said  close  in  which,  &.c.  to  the  defendant,  as  in  ihat  plea 
alleged  ;  and  tiiis  the  plaintiff  prays  may  be  inrjuired  of  hy  the  country, 
&c. 


S.  Plea  in  Trespass  for  entering  a  Colliery,  8{C.,  that  the  Defendant 
demised  it  to  the  Plaintiff,  with  a  power  of  re-entry  if  the  Rent 
were  not  paid,  and  justifying  under  such  Power. 

And  for  a  further  plea  to  the  first  count  of  the  declaration,  the  defen- 
dant says,  that  before  the  said  times  when,  &c.  or  either  of  them,  to  wit, 
on  [c^-c],  by  a  certain  instrument  in  writing  then  made  between  the  de- 
fendant of  the  one  part,  and  the  plaintiff  of  the  other  part,  the  date 
whereof  is  the  day  and  year  last  aforesaid,  he  the  defendant  demised  to 
the  plaintiff  the  said  colliery  and  coal  mine  in  which,  &c.,  for  the  term  of 
three  years  from  the  date  of  the  said  instrument  in  writing  and  demise, 
he  the  plaintiff  paying  therefore  as  rent  and  galeage,  the  sum  or  con- 
sideration of  Is.  2d.  per  ton  upon  all  coal  which  should  be  worked  there- 
from [<Srr.]  and  it  was  and  is  in  and  by  the  said  instrument  in  writing  and 
demise  stipulated,  provided,  and  agreed  upon  by  and  between  the  said 
parties  thereto,  that  the  ton  upon  which  the  galeage  rents  aforesaid 
should  be  paid,  should  at  all  times  be  and  consist  of  2240/6s.  weight,  and 
that  such  rents  and  galeage  should  be  paid  by  the  plaintiff  to  the  de- 
fendant in  cash   or  good  and   approved  trade  bills,   on  or  about  the 

day  of  every  month,  upon  all  coal  worked  from  the  said  colliery  during 
the  previous  month,  and  that  the  plaintiff  should  be  bound  to  work  or 
pay  for  30  tons  of  coal  per  day  at  least,  at  the  rate  of  Is.  2d.  per  ton 
aforesaid,  and  fthat  in  case  of  default  in  payment  of  such  galeage  rents 
and  royalties  at  the  times  in  the  said  instrument  and  demise  appointed  for 
payment  thereof  as  aforesaid,  or  within  six  days  thereof,  or  in  case  of 
the  breach  of  any  of  the  agreements  or  stipulations  contained  in  the  said 
instrument  and  demise  on  the  part  of  the  plaintiff  to  be  observed  and 
pei-formed,  he  the  defendant  should  have  and  was  to  have  full  liberty  and 
authority  to  re-enter  into  possession  of  the  said  colliery,  and  to  terminate 
and  put  an  end  to  the  said  instrument  in  writing  and  the  said  demise, 
giving  three  days  previous  notice  in  writing  to  him  the  plaintiff  of  such 
his  the  defendant's  intention;  and  the  defendant  further  saith,  that  after- 
wards, and  after  the  making  of  the  said  instrument  and  demise,  to  wit, 
on  [t^-c],  the  plaintiff  entered  into  and  upon  and  became  and  was  pos- 
sessed of  the  aforesaid  colliery,  as  tenant  thereof  to  the  defendant  upon 
the  terms  aforesaid,  and  continued  to  be  such  tenant  until  he  the  defend- 


vian  V.  Jenkin,  3  Ad.  &  E.  741  ;  cited  the  plaintiff  may  reply  a  sub-demise  by 
ante,  751,  note  (p)  ;  or  he  may  reply  a  the  defendant  to  the  plaintiff  before  the 
prior  demise  to  him  from  the  freeholder,  trespasses  were  committed  ;  concluding 
or  that  the  demise  to  defendant  was  sur-  with  a  verification  in  the  last  three  in- 
rendered,  &.C.  and  a  subsequent  delnisc  by  stances, 
the  freeholder    to  him,    the   plaintiff.     S# 
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ant  entered  into  and  upon  the  said  colliery,  and  evicted  the  plaintiff 
therefrom  in  manner  and  form  and  for  the  causes  hereinafter  mentioned  ; 
and  the  defendant  further  saith,  that  afterwards,  and  after  the  making  of 
the  said  instrument  and  demise,  and  whilst  he  the  plaintiff  was  such 
tenant  and  so  possessed  of  the  said  colliery  as  aforesaid  and  long  before 
the  expiration  of  the  term  of  years  therein  mentioned,  to  wit,  on  [4*^.] 
being  the  8th  day  of  a  month  of  the  said  term  and  tenancy  in  the  said 
instrument   in  writing  mentioned,  a  certain   large  sum  of  money,  to  wit, 

the  sum  of  £ of  the   rent   and   galeage  in   the   said   instrument   and 

demise  mentioned,  and  thereby  reserved  and  made  payable  to  the  defen- 
dant, being  at  and  after  the  aforesaid  rate  of  Is.  2d.  per  ton,  upon  30 
tons  of  coal  per  day,  for  and  in  respect  of  and  during  twenty-eight  pre- 
ceding days  of  the  said  term  and   tenancy,  down  to  and  inclusive  of  the 

last  day  of  the  next   preceding  month,  that  is  to  say,  the  month  of 

in  the  same  year  aforesaid,  became  and  was  due  and  payable  in  cash  or 

good   and   approved   trade   bills,  on   or   about    the  aforesaid  day  of 

,  A.  D.  ,  by  and  from  the  plaintiff  to  the  defendant,  according  to 

the  terms,  tenor,  and  effect  of  the  said  instrument  and  demise,  and  in 
manner  therein  mentioned  and  provided  for  ;  and  the  defendant  further 

saith,  that   although  a  reasonable  time   from  and  after  the  said  day 

of ,  A.  D.  — ^,   for   the   payment   of  the   said   arrears   of   rent   and 

galeage  in  cash,  or  good  and  approved  trade  bills,  and  six  dajs  from  the 
expiration  of  such  reasonable  time  respectively  elapsed  long  before  the 
giving  of  the  notice  hy  the  defendant  next  hereafter  mentioned,  and 
although  before  tlie  giving  of  such  notice,  and  after  the  expiration  of 
such  reasonable  time  from  and  after  the  said day  of as  afore- 
said, to  wit,  on  the  ■ day  of  the  said  month  of in  the  year  afore- 
said, he  the  plaintiff  was  requested  by  the  defendant  to  pay  and  discharge 
the  said  arrears  of  rent  and  galeage  in  cash,  or  good  and  approved  trade 
bills,  yet  the  said  arrears  of  rent  and  galeage  at  the  time  of  giving  the 
tsaid  notice  hereinafter  mentioned,  were  and  remained  wholly  due,  in 
arrear  and  unpaid,  and  the  same  arrears  or  any  part  thereof  had  not 
then  been  paid  in  cash,  or  good  and  approved  trade  bills  or  otherwise 
howsoever ;  and  the  defendant  further  saith,  that  thereupon  heretofore 
and  after  the  expiration  of  the  said  six  days  from   the  aforesaid   lapse  of 

such  reasonable    time,   from   and   after   the  said  day  of ,  in  the 

year  of  our  Lord  ,  for  the   payment  as  aforesaid  of  the  said  arrears 

of  rent  and  galeage,  and  during  the  continuance  of  the  said  term  and 
tenancy,  and  more   than  three   days   before  and  previous   to  the  re-entry 

and  eviction  hereinafter   mentioned,  to  wit,  on   the day  of ' ,  a. 

D.  — ■ — ,  he  the  defendant  gave  to  the  plaintiff  notice  in  writing  of  his 
the  defendant's  intention  and  determination,  after  three  days  from  the 
date  and  giving  thereof,  to  re-enter  into  possession  of  the  said  colliery 
and  coal  mine,  and  to  put  an  end  to  the  said  demist  and  instrument,  hold- 
ing him  the  plaintiff  liable  for  the  p^ment  and  fulfilment  of  all  obliga- 
tions duo  and  accruing,  and  which  should  be  due  in  respect  of  the  same 
[t760]  ^  , 
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up  to  the day  of aforesaid,  being  the  third   day  from  and  after 

tlie  date  and  giving  of  the  said  notice  ;  and  the  defendant  further  saith, 
that  the  plaintiff  did  not  at  any  time  within  three  days  from  and  after  the 
giving  of  the  said  notice,  or  before  the  re-entry  and  eviction  hereinafter 
mentioned,  pay  or  discharge  the  said  arrears  of  rent  and  galeage  in  cash, 
or  good  and  approved  trade  bills  or  otherwise  howsoever  ;  but  the  said 
arrears  and  every  part  thereof,  at  the  time  of  the  said  re-entry  and  evic- 
tion hereinafter  mentioned,  were  wholly  due,  in  arrear  and  unpaid,  con- 
trary to  the  aforesaid  provisions  of  the  said  demise  in  that  behalf,  and 
thereupon,  and  more  than  three  days  from  and  after  the  giving  of  the 
said  notice  in  writing  to  the  plaintiff",  and  while  the  said  arrears  of  rent 
and  galeage  remained  and  were  wholly  due  and  unpaid  in  cash,  or  good 
and  approved  trade  bills,  to  wit,  on  the  day  and  year  in  the  said  first 
count  mentioned,  he  the  defendant  peaceably,  quietly,  and  without  re- 
sistance re-entered  into  possession  of  the  said  colliery  and  coal  mine,  in 
pursuance  of  and  compliance  with  the  said  notice  in  writing  to  that  ef- 
fect, and  for  the  purpose  of  terminating  and  putting  an  end  to  the  said 
instrument  in  writing  and  demise,  which  were  then  thereby  determined, 
and  then  and  from  thenceforth  he  the  defendant  retained  possession 
of  the  said  colliery  and  coal  mine  for  his  own  use,  and  worked  the 
same  for  his  own  use  and  benefit,  as  it  was  lawful  for  him  to  do,  for 
the  causes  in  this  plea  aforesaid,  which  are  the  same  alleged  trespasses 
in  the  said  first  count  mentioned  ;  and  this  the  defendant  is  ready  to  veri- 
fy : — [or  instead  of  this  conclusion,  the  plea  may  end  thus  : — "  without  this, 
that  at  the  time  of  the  committing  of  the  said  alleged  trespasses  in  the 
said  first  count  mentioned,  or  any  or  either  of  them  or  any  part  thereof, 
the  said  colliery  and  coal  mine  in  which,  &c.  were  or  either  of  them  was 
the  colliery  and  coal  mine  of  the  plaintiff  in  manner  and  tform  as  in  the 
said  first  count  is  in  that  behalf  alleged  ;  and  of  this  the  defendant  puts 
himself  upon  the  country,  A-c."  (o)] 


COMMON  OF  PASTURE. 


I .  Plea  in  Trespass  for  entering  Land  with  Cattle,  breaking  dmvn 
Fences,  &fc.,  justifying  under  a  I'ight  of  Common  of  Pasture  by 
virtue  of  Thirty  Years  enjoyment,  by  the  Occupiers  of  a  Farm,  (jp) 

And   for  a  further    plea  in   this  behalf,  [or  if  some  of  the  trespasses  are 
not  justijied  co7iJine  the   plea  to  those  that   are  so,]  the  defendant  saith  that 

(o)  By  the  New  Rules,  H.  T.  4  Will.  4,  is  immaterial."  Where  the  object  is  to 
reg.  13,  "  ail  special  traverses,  or  traverses  force  the  plaintiff  to  admit  part  of  the 
with  an  inducement  of  affirmative  mat-  plea  it  is  better  to  conclude  with  a  verifi- 
ter,  shall  conclude  to  the  country;  pro-  cation  without  the  ot5(/!/c /ioc. 
vided  that  this  regulation  shall  not  pre-  (p)  This  plea  is  founded  on  the  Pre- 
clude the  opposite  party  from  pleading  scription  Act,  2  »fc  3  W.  4,  c.  7],  the  pro- 
over  to  the  inducement  when  the  traverse  visions  of  which  in   relation  to   rights   of 

[f761] 


761  TRESPASS— PLEAS,  kc.  IN:— III.  REALTY. 

for  the  full  period  of  thirty  (q)  years  next  before  the  commeneement  of 
this  suit,  (r)  the  respective  occtijiiers  for  the  time  being  of  a  certain  mes- 
suage,^  farm  and  land  with  the  appurtenants,  situate  in  the  parish  afore- 
said [if  tTie  fact  be  so,'\  in  the  county  aforesaid,  have  actually  had,  used 
and  enjoyed,  and  been  accustomed  to  use  and  enjoy,  as  of  right,  and  with- 
out interruption,  common  of  pasture  in,  «pon  and  throughout  the  said  close 
in  which,  &c.,  for  all  (5)  their  commonable  cattle,  levant  and  couchant,  in 
and  upon  the  said  messuage,  farm  and  land  with  the  appurtenants,  every 
year  at  all  times  of  the  year,  {t)  as  to  the  said  messuage,  farm  and  land 
with  the  appurtenants  belonging-  and  appeitaining ;  and  the  defendant 
farther  saith,  that  during  part  of  the  said  period  of  thirty  years,  to  wit, 
before  and  at  the  said  several  times  when,  &.C.,  he  was  the  ocewpier  of 
the  said  messuage,  farm  and  land  with  the  appurtenants,  twherefore  the 
defendant  (m)  at  the  said  times  when,  «fec.,  entered  into  the  said  close  in 
which,  &c.,  in  order  to  turn  and  put,  and  did  then  turn  and  put  into  and 
upon  the  same  his  the  defendant's  own  commonable-  cattle,  levant  and 
couchant,  in  and  upon  the  said  messuage  and  land,  with  the  appurte- 
ikantg,  of  the  defendant,  to  wit,  the  said  cattle  in  the  said  declaration 
mentioned,  to  use  the  said  common  of  pasture  of  the  defendant  there, 
and  in  so  doing  the  defendant  at  the  said  times  Avhen,  &c.,  with  his  feet 
in  walking  unavoidably  trod  down,  trampled  wpo'n,  consamed  and  spoil- 
ed a  little  of  the  grass  and  herbage  thetx  growing  and  being  in  the  said 
close  in  which,  &c.,  and  subvei'ted  and  spoijed  a  little  of  the  earth  an<^I 
soil  of  the  said  close  in  which  &c.,  '^as  in  declaration, '\  and  the  defend- 
ant with  the  said  cattle  did  then  depasture  and  consume  other  the  grass 
and  herbage   there  then   growing  and  being  ;  and  because  before  and-at 

common,    have  been    already   cited,    ante,  kind  of  commonable  cattle  only  be  found  by 

509,  note  {p)  ;  498,  note  ic).     The  form  of  the  jury,  a  verdict  shall  pass  for  the  defen- 

pfea   is   sanctioned   by  the   5th    section  of  dant   in  respect   of  such  of  the    trespasses 

the  act,  which,  with  the  decisions  thereon,  proved  as  shall  be  justified  by  the  right  ©f 

will   be  noticed    hereafter;  po^rf,  774,  note  common    ao  found,  and  for   the  plaintiff  in 

(A;),  th.   "Ways."     As  to  rights   of  com-  respect  of  the  trespasses  which  shall  not  be 

men  in  general,  and  the  remedy  by  action  so  justified      6.  And  in  all  actions  in  which 

on  the  case  for  disturbing  such  rights,  see  such  right  of  way  or  common  as  aforesaid, 

ante,  309,  note  {p).     See  the  forms  of  pleas  or  other  similar  way,  is  so  pleaded  that  the 

in  trespass  of  prescriptive   rights  of  com-  allegations  as  to  the  extent  of  the  rigfitare 

mon,    prescribing    in  a   que    estate,   &c.,  3  capable  of  being   construed   distributivefy, 

Chit.  PI.  5th  ed.  110!),   6th   ed.  1025;  Ar-  they  shall  be  taken    distributively  ;"   New 

left   v.  Ellis,  7    B.  &.   C.    346;  '^  id.    672  ;  Rules,  "  V.  In  Trespass." 
Tapley  t%    Wainwrigiit,   5  B.  »fe  Ad.  395;"^      (?)   If  the  claitn  be  limited    to  particular 

and  see   various  pleadings   and    points  de-  periods,  state  the  fact  accordingly  ;  see«nie, 

oided   thereon,   id.     But   the  former  mode  510,  note  (s).     By  the  New  H  ules,  "  Pleas 

of  pleading  is    not  only  now    unnecessary,  of  right   of  common    at  all    times    of   tlie 

but  is  less  advantageous    to  tiie  defendant,  year,  and  of  such  right  at  partieuJar  times 

See  Form,  5  Ad.  &  E.  414,  415.  or  in   a  qualified  manner,  are  not  to  be   al- 

(9)  Add  another  pica  stating  stx<2/ years,  lowed." 
if  there  be  evidence  to  support  it.  (?t)   If  the  plea  be  by  the  occupier's  ser- 

(r)   /*05«,  778,  notes  (7ft),  (w).  vant,  state  above  that   "one    E.  F  "    was 

{s)  "5.  And  where  in  nn  action  of  tres-  the  occupier;  and  allege  that  the  defend- 
pass  quare  clansum  frcgii,  the  defendant  ant  "  as  the  servant,  and  by  the  command 
pleads  a  right  of  common  of  jxist'ure  for  di-  of  the  said  E.  F."  at  the  said  times,  «fec., 
vers  kinds  of  cattle,  t.r.  ^r,,  horses,  sheep,  and  make  the  necessary  alterations  after- 
oxen  and  cows,  and  issue  is  taken  thereon,  wards. 
if  a   right  of  common    for  some  particular 
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the  said  times  when,  &c.,  the  said  close  in  whicli,  &c.,  had  been  and 
was  wrongfully  enclosed  with  and  by  means  of  the  said  fences  and  gates 
[according  to  tin  (l('clarntion.,"\  in  the  said  declaration  mentioned,  so  that, 
without  breaking  down,  pulling  down,  prostrating  and  removing  the 
said  fences  and  gates,  the  defendant  could  not  use  or  enjoy  his  said  com- 
mon of  pasture  in,  upon  and  throughout  the  said  close  in  which,  &c.,  in 
so  ample  and  beneficial  a  manner  as  he  otherwise  might  and  would  and 
ought  to  have  done,  the  defendant  at  the  said  times  when,  &c.,  broke 
down  and  prostrated  the  said  fences  and  gates,  and  took  and  removed 
the  same  to  a  small  and  convenient  distance,  and  there  left  the  same  for 
the  defendant's  use,  doing  no  unnecessary  damage  to  the  plaintift'  on  the 
occasions  aforesaid,  as  he  lawfully  might  for  the  cause  aforesaid,  which 
are  the  supposed  trespasses  {add.,  "in  the  introductory  part  of  this  plea 
mentioned,  and,"  if  the  plea  be  not  pleaded  to  the  whole  declaration,]  wXiereo^ 
the  defendant  hath  above  complained  against  the  defendant ;  and  this  he 
is  ready  to  verify. 

2.  Replication  thereto,  denial  of  the  Thirty   Years  enjoyment  unin- 
terruptedly as  of  Right,  {x) 

And  as    to  the  said  plea,  the  plaintiff'  saith  that  for  the  full  period 

of  thirty  years  next  before  the  commencement  of  this  suit,  and  before 
and  at  the  said  times  when,  &rc.,  the  respective  occupiers  for  the  time 
being  of  the  said  messuage,  farm  and  land,  with  the  appurtenants,  have 
not  actually  had,  used  or  enjoyed,  or  been  accustomed  to  use  or  enjoy, 
as  of  right  and  without  interruption,  common  of  pasture  in,  upon  and 
and  throughout  the  said  close  in  which,  &,c.,  for  all  their  commonable 
cattle,  levant  and  couchant,  in  and  upon  the  said  messuage,  farm  and 
lands,  with  the  appurtenants,  every  year,  tat  all  times  of  the  year,  as  to 
the  said  messuage,  farm   and  land,  with  the  appurtenants  belonging  and 

appertaining,  in  manner   and  form  as  the  defendant  hath  in  his  said 

plea  alleged  ;  and  this  the  defendant  prays  may  be  inquired  of  by  the 
country,  &c. 


DISTRESS. 


I.  To  a  Declaration  in  Trespass  for  entering  House  and  taking 
Goods,  Plea  justifying  under  a  Distress  for  Rent  for  the  locus  in 
quo.  (y) 

And  for  a  further  plea  in  this  behalf,  [if  any  trespasses  he  charged  which 
cannot  }}e  justified  under  a  right  of  distress,  confine  the  plea  to  those  tres- 
passes which  can  be  justified,']  the  defendant  saith  that  the  plaintiff,  before 

(x)  See- decisions,  »&c.,  post,  775,  n.  {k).     a,  6th  ed.  1009  ;  Twigg  r.  Potts,  1    C.   M. 
(y)  See  forms,  3  Chit.  PI.  5th   ed.    1094     &  R.  98;  Hooker  r.  Nye,  id.  258  ;  4  Tyr. 

,     [tT63] 
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and  at  the  said  time  when,  <fcc.,  held,  occupied  and  enjoyed  the  said 
messuaoe  in  which,  &c.,  as  tenant  thereof  to  the  defendant  under  and  by 
virtue  of  a  certain  demise  thereof  theretofore  made,  at  and  under  a  cer- 
tain rent,  to  wit,  the  yearly  rent  of  [<£100]  payable  [half  yearly],  to  wit, 
on,  l^'c]  and  on  [t^^^-]'  '"  ^^'^^^  J^^^  °^  ^^^^^  tenancy  ^state  the  terms  of 
the  tenancy  correctly ;  see  ante,  707,  note{l)^  ;  and  the  defendant  further 
saith,  that  before  the  said  time  when,  &c.,  to  wit,  on  the  [<^r.],  a  certain 
suip  of  money,  to  wit,  [^50]  of  the  rent  aforesaid  for  a  certain  time,  to 
wit,  [half  a  y^ar]  of  the  said  tenancy,  ending  on  a  certain  day,  to  wit, 
the  day  and  year  last  aforesaid,  became  and  was  due  and  in  arrear  from 
the  plaintiff  to  the  defendant,  and  at  the  said  time  when,  &c.,  remained 
in  arrear,  whereupon  the  defendant  at  the  said  first  time  when,  &c.,  en- 
tered into  the  said  messuage  in  which,  &c.  (the  outer  door  of  the  same 
being  open)  to  distrain  for  the  said  arrears  of  rent,  (2)  and  did  then  and 
there  distrain  the  goods  and  chattels  in  the  said  declaration  mentioned, 
then  being  in  the  said  messuage  in  which  &c.,  and  subject  to  such  dis- 
tress, as  and  for  a  distress  for  the  said  arrears  of  rent,  and  kept  and  im- 
pounded the  same  in  and  upon  the  said  messuage  under  tthe  said  distress 
for  the  space  of  five  days,  (a)  and  at  the  expiration  of  five  days  from 
such  distress,  to  wit,  on  [^-c],  the  defendant  removed  the  said  goods 
and  chattels  from  the  said  messuage  and  caused  the  said  goods  and  chat- 
tels to  be  duly  appraised  and  then  sold  the  same  by  virtue  of  such  dis- 
tress, according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, in  satisfaction  of  the  said  arrears  of  rent,  and  the  costs  of  the  said 
distress  and  sale,  and  upon  that  occasion  the  defendant  necessarily  made 
the  said  noise  and  disturbance,  and  stayed  and  continued  in  the  said  mes- 
suage, making  such  noise  and  disturbance,  for  the  said  space  of  five  days, 
which  are  the  said  supposed  trespasses  whereof  the  plaintiff  hath  above 
complained  ;  and  this  the  defendant  is  ready  to  verify. 


777 ;   Neale  v.  Mackenzie,  2  C.    M.    &  R.  and     replication     wliere     the     declaration 

84;  1  Gale,  119,    S.  C;  see    1    M.  «&  W.  charges  the  removal  of  fixtures ;  Twigg  r.  _ 

747,  S.  C,  reversing  the  judgment   of  the  Potts,  svpra. 

Court  of  Exchequer;  see  Welsh  v.  Rose,  (z)  In  a  case  where  inner  doors  were 
6  Bing.  638  ;  4  M.  «&  P.  484 ;  Whitworth  broken,  tiie  plea  was,  "  and  in  order  to 
i;.  Smith,  5  C.  &.  P.  250.  A  right  of  dis-  search  for  goods  therein,  and  for  that  pur- 
tress  for  rent,  when  exercised  zipon  the  pose  did  break  open,  &c.,  the  said  doors 
premises  demised,  may  be  given  in  evi-  and  locks,  the  said  doors  being  inner  doors 
dence  under  the  plea  of  not  guilty,  by  vir-  and  locked  with  the  said  locks,  and  no  per- 
tue  of  11  Geo.  2,  c.  19,  s.  21  ;  ante,  625,  son  being  then  present,  or  near,  of  whom 
note  (/)  ;  but  where  goods  are  fraudulently  defendant  could  demand  the  keys  of  the 
removed,  see  post,  765,  Form  4,  and  the  said  doors,  and  the  defendant  not  being 
distress  is  off  the  premises,  the  plea  must  able  to  find  such  keys,  although  he  then 
be  special;  id.  The  general  replication  and  there  made  diligent  search  and  inquiry 
de  injuria  to  the  above  plea  will  be  insuf-  for  the  same  ;"  see  Gilb.  Distr.  62;  5  Co. 
ficient;    ante,    728,   note   (e)  ;    Hooker    v.  91. 

Nye,  supra;  and  therefore  it  is  often    use-  (a)  If  defendant  quitted  on  plaintiff  pay- 

ful  to   plead  specially  to  compel  the  plain-  ing  the    rent  and    costs,  say,  "  and    at    the 

tiff  to  lake    issue  on  one    part  only  of  the  expiration  thereof,  the    defendant   quitted 

plea,  thereby  admitting  the  rest.     It  seems  the  said  premises,  and  re-delivered  the  said 

that  a  plea  of  not  guilty,  and  also  a  special  goods  and  chattels   to    the    plaintiff  on  his 

plea  of  the  right  of  distress, are  not  allow-  then  paying  and  satisfying  the  said  arrears 

ed  to  be  pleaded  together;  Neale  v.  Mac-  of  rent,  and    the  costs  and   charges  of  the 

kenzie,  1  C.  M.  &  R.  61.     Form    of  plea  said  distress." 
[t764] 
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2.  Replication  to  the  above  Plea. 

[De    injuria,  generally  caimot  be  replied  ;  Hooker  v.  Nye,    supra,  7GJJ, 
note  (y).     The  plaintiff  may  reply,  denying  the  tenancy,  thus  : — "  that  he 

did  not  hold  or  enjoy  the   said in  which,  &c.,  with  the  appurtenants 

as  tenants  thereof  to  the  defendant,  in  manner  and  form  as  in  the  said 
plea  alleged  ;  and  of  this  the  defendant  puts  himself  upon  the  coun- 
try, &c. ;"  see  Twiggs  v.  Potts,  I  C.  M.  &  R.  89;  or  may  reply  payment 
of  the  rent  ;  or,  it  seems,  that  at  the  time  when,  &c.  no  part  was  in  ar- 
rear ;  see  ante,  709,  Form  2;  or,  (as  regards  the  trespasses  to  the  goods) 
that  they  were  not  upon  the  premises  when  distrained,  or  were  privileged 
goods;  see  ante,  711,  Form  7;  infra,  Form  3;  or,  that  the  plaintiff  had 
no  reversionary  interest,  ante,  711,  Form  6  :  or  a  tender  of  the  rent ;  id. 
Form  8;  or  an  eviction  by  the  defendant  before  the  rent  became  due  ;  see 
Form  and  law,  Mackenzie  v.  Neale,  1  M.  &  W.  747,  reversing  judgment 
of  Exchequer,  2  C.  M.  &  R.  84  ;   1  Gale,  119  ;  an^e,  709,  note  {q). 


3.  To  a  Plea  in  Trespass  justifying  taking  Goods  under  a  Distress 
for  Rent : — Replication,  that  they  were  privileged,  as  being  on  the 
Premises  in  the  way  of  Trade. 

And  the  plaintiff,  as  to  the  plea  of  the  defendants  by  them  above  plead- 
ed, saith,  that  before  and  at  the  said  time  when,  &c.,  and  before  and  at 
the  time  of  the  making  of  the  distress  in  the  said  plea  mentioned,  the  said 
G.  D.  was  a  coach-painter,  and  the  trade  and  business  of  a  coach-painter 
exercised  and  carried  on,  to  wit,  in  and  upon  the  said  workshops  and 
premises  in  the   said   plea   mentioned,  and   being  such   coach-painter   as 

aforesaid,  the   plaintiff"  heretofore,  to   wit,  on   the day  of ,  a.  d. 

,  sent  to  the  said  G.  D.  the  said  carriage  in  the  said  declaration  men- 
tioned, for  the  pui'pose  tof  the  same  being  painted  for  the  plaintiff'  by 
the  said  G.  D.,  in  the  way  of  his  said  trade  and  business  for  reward  to 
the  said  G.  D.  in  that  behalf,  and  the  said  G.  D.  then  had  and  received 
the  said  carriage  for  the  purpose  aforesaid,  in  and  upon  his  said  work- 
shops and  premises,  and  the  same  remained  and  continued  tLereon  in  the 
way  of  his  said  trade  and  business,  and  not  otherwise,  or  for  any  other 
purpose  whatever,  until  the  defendants,  before  the  said  carriage  was 
painted,  and  whilst  the  same  remained  in  and  upon  the  said  workshops 
and  premises  for  the  purpose  aforesaid,  to  wit,  at  the  said  time  when,  &c. 
of  their  own  wrong,  with  force  and  arms  seized  and  took  and  carried 
away  the  said  carriage,  and  refused  on  demand  thereof  by  the  plaintiff 
to  deliver  or  restore  the  same  to  him,  and  converted  and  disposed  of  the 
8ame  to  their  own  use,  as  in  the  declaration  alleged  ;  and  this  the  plaintiff" 

is  ready  to  verify, 
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4.  Plea  justifying  under  a  Distress  for  Rent  due  for  other  Premises, 
the  Plaintiff  having  fraudulently  removed  his  Goods  to  the  locus 
in  quo,  to  prevent  a  distress. 

[This  must  be  specially  pleaded,  ante,  625,  note  (t) ;  see  Forms,  3  Chit. 
PI.  5th  ed.  1137  g,  6th  ed.  1060  ;  Cartwright  v.  Smith,  1  Mo.  &  Rob.  284  ; 
see  in  general,  2  Saund.  284  a ;  Rich  v.  Woolley  and  Norman  v.  Wes- 
combe,  ivfra. 

Replication,  that  the  removal  was  before  the  rent  was  due  ;  Rand  v. 
Vaughan,  1  Ring,  N.  C.  767;  Watts  v.  Thomas,  2  B.  M.  T.  1837. 

Form  of  plea,  replication,  and  new  assignment,  where  doors  were 
broken  open  under  a  justice's  warrant,  under  11  Geo.  2,  c.  10,  s.  7;  Nor- 
man V.  Wescombe,  2  M.  «fe  W.  349 ;  see  also  Rich  v.  Woolley,  7  Ring. 
651  ;  5  M.  &  P.  663,  S.  C.  ;  but  be  careful  in  using  that  form.] 

5.   Other  Forms,  justifying  under  a  Distress  for  other  Causes. 

[See  forms  in  Replevin,  ante,  705  to  712.  Plea,  justifying  under  a 
justice's  warrant  for  non-payment  of  a  gas  rent : — Replication,  no  sum- 
mons before  conviction  ;  Painter  v.  The  Liverpool  Oil  Gas  Light  Com- 
pany, 3  Ad.  &  E.  433. 

Distress  for  a  rate  under  the  warrant  of  commissioners  under  an  Inclo- 
sure  Act ;  Haggerstone  v.  Dugmore,  1  B.  &.  Al.  82. 

Seizure  for  port  duties  or  tolls  ;  3  Chit.  PI.  5th  ed.  1094  c,  6th  ed.  1010. 

Plea,  distress  for  a  fine  for  contempt  of  court,  viz.  Commissioners  of 
Court  of  Requests  ;  Aldridge  v.  Haines,  2  B.  &.  Ad.  395. 

Plea,  justifying  seizure  of  defective  weights  under  authority  of  kef  ; 
Sheppard  v.  Hall,  3  B.  &  Ad.  433  ;  Wilcock  v.  Wridler,  id.  43.] 


tEASEMENTS. 


[It  is  necessary  to  justify  specially  in  trespass,  where  the  defence  is  that 
the  trespasses  are  excusable  or  justifiable  by  virtue  of  the  defendant's 
right  to  an  easement,  as  a  right  of  common,  watercourse,  or  v,  ay,  &^c.  in 
the  locus  in  quo ;  see  Co.  Lit.  283  ;  Com.  Dig.  Pleader,  E.  15  ;  2  Saund. 
402,  note  1.  In  case  for  disturbance  of  an  easement,  a  general  form  of 
declaring  on  the  plaintiff's  ^,95sessio/i  is  allowed  ;  see  tit.  "  Ancient  Lights," 
ante,  467;  "Common,"  ante,  509  ;  "  Watercourses,"  ante,  601 ;  "Ways," 
ante,  611 ;  and  notes,  id.  Before  the  late  Prescription  Act,  it  was  neces- 
sary in  a  plea  to  set  forth  the  title  to  an  easement  specially  by  immemo- 
al  prescription  in  a  que  estate ;  but  that  act  authorizes  a  general  form  of 
plea,  founded  on  and  showing  only  an  uninterrupted  use  or  enjoyment  of 
right  for  the  required  number  of  years  ;  see  tit.   "  Common,"  ante,  661  ; 
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*'  Watercourses,"  post,  775,  note  ;  "  Ways,"pos^  774  ;  and  particularly 
note  {k),post,  774  ;  sec  tit.  "  Easements,"  ante,  526  ;  and  various  claims 
to  easements,  3  Chit.  PL  Index,  tit.  "  Prescription."  De  injuria  is  not  a 
good  replication  to  a  plea  claiming  an  easement  in  the  locus  in  quo  ;  ante, 
728,  note  (e).] 


FENCES. 

Plea  in  Trespass  for  entering  Close  and  with  Cattle  Depasturing,  8fc. 
that  DefendanV  s  Cattle  escaped  from  his  adjoining  Land  through 
the  defect  of  the  Fences  of  Plaintiff  ^s  Close,  which  he  ought  to  have 
repaii'ed. 

[See  Form,  3  Chit.  PI.  5th  ed.  1103,  6th  ed.  1018  ;  and  Forms,  &c.  re- 
ferred to  in  the  notes  there.  Seinhle,  that  instead  of  charging  that  the 
occupiers  have  immemorially  repaired,  it  is  sufficient  and  better  to  state 
only,  "that  plaintift'  before  and  at  the  said  times  when  &c.  was  possessed, 
and  the  occupier  of  the  close  in  which,  <fcc.,  and  by  reason  thereof,  before 
and  at  the  said  times  when,  &c.  of  right  ought  to  have  repaired,  &c.  the 
hedge  and  fence  between,  &-c."  The  plaintiff  may,  it  seems,  reply  de  in- 
juria generally,  as  the  plea  shows  matter  in  excuse,  and  does  not  claim 
any  interest  in  plaintiff's  land  ;  see  ante,  728,  note  (e) ;  Cooper  v.  Monke, 
Willes,  R.  54 ;  but  de  iiijuria  only  traverses  the  plea  ;  and  if  the  plaintiff's 
case  be  that  defendant  turned  the  cattle  on  the  locus  in  quo ;  3  Chit.  PI. 
5th  ed.  1210,  6th  ed.  1134  ;  or  that  they  were  wrongfully  put  and  left  in 
a  highway  adjoining  &c.  ;  see  2  H.  Bla.  522  ;  2  Saund.  284  ;  or  {seinhle) 
were  unruly,  &c.  ;  3  Chit.  PI.  uhi  suprcc ;  the  replication  should  be  spe- 
cial. In  using  the  latter  form,  conclude,  after  the  special  traverse,  to  the 
country  ;  see  ante,  761,  note  (o).] 


tFISHERY. 


Pleas  in  Trespass  for  entering  Plaintiff's  Close  covered  with  water 
and  Fishing  therein,  &fc.  justifying  under  private  and  public 
rights  of  Fishei'y,  fyc.  in  the  locus  in  quo.  (6) 


(6)  3  Chit.  PI.  5th  ed.   1106,  1107,  6th     ferred  to    in   Harr.   Ind.    tit.  «  Fish   and 
ed.  10^0,   1021 ;  Chitty's  Game   Law,./3p-     Fisheries." 


pendix ;   and  Forms  «&c.  in   the  cases  re- 
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GAME. 


1.  Plea  in  Trespass  for  Hunting,  &/-c.  on   Plaintiff's  Close,  justify- 
'  ing  as  Servant  of  the  Plaintiff's  Landlord,  under  a  reservation  of 
the  Game  in  Plaintiff's  Lease,  (c) 

And  for  a  further  plea  in  this  behalf,  the  defendant  saith,  that  one  W. 
H.  before  and  at  the  time  of  the  making  of  the  indenture  hereinafter  men- 
tioned, was  seised  in  his  demesne  as  of  fee  of  ond  in  the  said  several 
closes  in  the  said  declaration  mentioned^  and  being  so  seised,  heretofore, 
to  wit,  on  [<^^c.],  by  a  certain  indenture  then  made  between  the  said  W. 
H.  of  the  first  part,  and  the  plaintiff  of  the  other  part,  which  said  inden- 
ture sealed  with  the  seal  of  the  plaintiff  the  defendant  now  brings  here 
into  Court,  the  said  W.  H.  did  demise  and  let  unto  the  plaintiff,  among 
other  things,  the  said  several  closes  in  which,  &c.,  except  and  always 
reserving  out  of  the  said  demise  unto  the  said  W.  H.,  his  heirs  and  as- 
signs, (amongst  other  things)  the  liberties  and  royalties  of  fishing, 
fowling,  hawking,  and  hunting  in,  upon,  and  over  such  closes,  to  have 
and  to  hold  the  same  demised  tenements,  except  as  aforesaid,  unto  the 
plaintiff  for  and  during  the  term  of  twenty-one  years,  from  [4'<^-]'  ^^  ^^Y 
the  said  indenture  fully  appears  ;  and  the  defendant  further  saith,  that 
before  and  at  the  said  several  times  when,  &c.,  the  plaintiff  held  and 
was  possessed  of  the  said  several  closes  in  which,  &c.  under  and  by 
virtue  of  the  said  demise,  which  is  still  subsisting  and  unexpired,  sub- 
ject to  the  said  exception  and  reservation  thereout  as  aforesaid  ;"  *  where- 
fore the  defendant,  as  the  servant  of  the  said  W.  H.,  and  by  his  com- 
mand, and  in  his  company,  aid,  and  assistance  at  the  said  times  when, 
&c.,  broke  and  entered  the  said  several  closes  in  which,  &c.,  with  the 
said  dogs  and  horses  in  the  declaration  mentioned,  being  the  dogs 
and  horses  of  the  said  W.  H.,  for  the  purpose  and  in  order  that  the  said 
W.  H.  might  use,  exercise,  and  enjoy  therein  the  said  liberty  of  fishing 
and  hunting,  and  the  defendant  as  such  servant  of  the  said  W.  H.,  and 
by  his  command  and  in  his  company,  aid,  and  assistance  as  aforesaid, 
then  and  there  with  such  dogs  tand  horses  hunted  and  searched  for 
hares  and  other  guii  e  in  and  upon  the  said  closes  in  v/hich,  «S6c.,  and 
killed,  seized,  took,  and  carried  away  the  hares  in  the  said  declaration 
mentioned,  from  and  off  the  said  several  closes  in  the  said  declaration 
mentioned,  such  hares  being  then  and  there  found  and  started  thereon 
by  the  defendant  on  those  occasions,  and  converted  and  disposed  there- 
of to  the  use  of  the  said  W.  H.,  and  upon  those  occasions  the  defend- 
ant with  feet  in    walking,    and   with  the   said  dogs  and   horses  then    and 

(c)  See  Forms  justifying  by  o-7-an(,    &c.  66,   S.   C. ;  Harr.     Index,    tit.   "Game;" 

Pickering  ■';.  Noyes,  4  B.  &  C.  639  ;  7  D.  Game     Act,    infra,   note  {p)  ;     Deacon's 

&  R.  49  ;  Moore  v.  Earl   of  Plymouth,  1  Game     Laws,     &c.  ;      Burn.      Jus.     tit. 

Moore,  346;  TTauot.  614;  3  B.    &  Aid.  "Game." 
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there  necessarily  trod  down,  consumed,  and  spoiled  the  said  grass  and 
herbage  growing  in  and  upon  the  said  closes  in  which,  «fcc.,  which  are 
the  supposed  trespasses  whereof  the  plaintiff  hath  above  complained  ; 
and  this  the  defendant  is  ready  to  verify. 


2.  Plea,  to  a  Declaration  for  Hunting,  fyc.  in  Flaintiff''s  Close, 
justifying  by  virtue  of  the  Game  Act,  under  a  grant  from  Plain- 
tiff''s  Landlord  of  the  privilege  of  Shooting,  8fc.  the  Game  being 
reserved  to  the  Landlord,  (d) 

And  for  a  further  plea  in  this  behalf,  the  defendant  saith,  that  W.  H. 
\_p7'oceed  as  in  the  preceding  plea  to  the  asterisk^  ;  and  the  defendant  fur- 
ther saith,  that  after  the  passing  of  a  certain  Act  of  Parliament,  made 
and  passed  in  the  reign  of  his  late  majesty  King  William  the  Fourth, 
in  such  case  made  and  provided,  to  wit,  at  the  times  when,  &c.,  the  de- 
fendant having  duly  obtained  and  being  possessed  of  and  entitled  unto  an 
annual  game  certificate,  he  the  said  W.  H.  being  seised  of  and  in  the 
said  reversion  of  and  in  the  said  closes  in  which,  &c.,  and  being  the 
landlord  of  the  said  closes  in  which,  &c.,  and  being  so  entitled  as  afore- 
said then  authorized  the  defendant  to  enter  upon  the  said  several  closes 
in  which,  &c.,  for  the  purpose  of  pursuing  and  killing,  and  to  pursue 
and  kill  game  thereon  according  to  the  said  statute,  wherefore  the  de- 
fendant at  the  several  times  when,  &.c.,  having  such  certificate  and  be- 
ing so  authorized  as  aforesaid,  entered  the  said  several  closes  in  which, 
«fec.,  \Vith  dogs  and  horses,  for  the  purpose  of  pursuing  and  killing  game 
thereon,  and  then  and  there  with  the  said  dogs  hunted  and  tsearched 
for  hares  and  other  game  in  and  upon  the  said  closes  in  which,  &c.  and 
killed,  seized,  took,  and  carried  away  the  said  several  hares  in  the  dec- 
laration mentioned,  from  the  said  closes  in  which,  &c.  the  same  being 
by  the  defendant  then  and  there  found  thereon,  and  converted  and  dis- 
posed thereof  to  his,  the  defendant's,  own  use,  and  upon  those  occasions 
the  defendant  with  feet  in    walking  and   with  the  said    several  dogs  and 

(d)  By  1  &  2  Will.  4,  c.  32,  ss.  30,  31,  7,  8,  11,  12,  where  leases  or  agreements 
it  is  a  penal  offence  to  trespass  in  the  day-  exist,  the  landlord  has  tlie  right  of  enter- 
time  upon  lands  in  search  of  game,  pun-  ing  on  the  land  himself  to  kill  game,  or  of 
ishable  by  a  fine  ont*conviction  before  a  authorizing  certificated  persons  to  do  so, 
justice  of  peace  ;  and  all  such  trespassers  and  no  lessee  has  the  right,  except  where 
may  be  required  by  the  gamekeepers,  oc-  it  has  been  expressly  allowed  by  the  lease, 
cupiers,  &c.  to  quit  the  land  and  to  tell  or  where  a  fine  has  been  taken  on  the 
their  names  and  places  of  abode,  and  in  lease,  or  the  lease  itself  exceeds  twenty- 
case  of  refusal  may  be  arrested.  These  one  years;  provided  that  nothing  in  the  act 
provisions,  however,  do  not  apply  to  per-  is  to  prejudice  rights  given  or  reserved  by 
eons  hunting  or  coursing  and  pursuing  existing  contracts,  or  the  owners  of  forests, 
game  started  elsewhere,  or  claiming  or  ex-  chases  or  warrens,  or  the  lords  of  manors  ; 
ercising  a  right  of  free  warren  ;  nor  to  and  where  the  landlord  has  the  right  to 
gamekeepers  ;  nor  do  they  preclude  or  kill  game  to  the  exclusion  of  the  occupier, 
prevent  any  person  fron)  proceeding  by  either  by  the  act  or  by  reservation,  he  may 
way  of  action  to  recover  damages  for  tres-  authorize  other  certificated  persons  to  do 
passes;  except  that  when  proceedings  have  so,  and  the  occupier  is  liable  to  a  penalty 
been  taken  under  the  act  no  action  is  main-  for  killing  or  pursuing  game  without  the 
laiusble  for  the  same  trespass.     By  sections  landlord's  authority. 

[t769J 
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horses,  then  and  there  necessarily  trod  down  and  consumed  a  Httle  of 
the  grass  and  herbage  growing  in  the  closes  in  which,  &c.,  which  are 
the  several  supposed  trespasses  Avhereof  the  plaintiff  hath  above  complain* 
ed  ;  and  this  the  defendant  is  ready  to  verify.  ' 


LlBERUM  TENEMENTUM. 


Ante,  755,  756,  Forms  3,  4^ 


LICENSE. 


[See  Plea  and  Eephcation,  &e.  ante,  726,  and  note  (d).  Form  of  pleS 
of  license  by  deed  to  sink  pits,  &c.  and  rephcation  ;  Roberts  v.  Davey,  4 
B.  &  Ad.  664.  Plea  of  license  to  enter  under  a  power  to  sell,  and  a  cove- 
nant for  quiet  possession,  conferred  by  plaintiff,  the  freeholder,  on  a 
trustee  to  secure  a  debt;  Watson  v.  Waltham,  2  Ad.  &  E.  485;  1  H.  & 
W.  24,  S.  C] 

MESNE  PROFITS. 

[Li  trespass  for  mesne  profits,  (see  declaration,  cmte,  723,  and  «V/.  notes,) 
the  plea  of  not  guilty  (as  in  ordinary  cases)  merely  denies  that  defendant 
occupied  and  kept  the  plaintiff  from  possession ;  see  mite,  752,  note  (t). 
In  Doe  V.  Huddart,  2  C.  M.  &  R.  316,  the  defendant  pleaded  to  a  decla- 
ration in  trespass  for  wjcsne  jsro^^s  in  the  ordinary  form  ;  1st.  as  to  tres- 
passes on  and  before  a  certain  day,  not  guilty  ;  2d]y,  that  the  premises 
ivere  not  the  plaintiff's  premises,  (and  see  JefTeries  v.  Dyson,  2  Stra.  R. 
960) ;  3dly,  that  the  defendant  committed  the  trespasses  on  and  prior  to 
the  day  named,  by  the  license  of  plaintiff;  4thly,  as  to  trespasses  since 
that  day,  payment  of  money  into  Court.  Upon  the  second  plea,  the  Court 
held  that  defendant  might  give  evidence  of  title  in  himself,  though  he  had 
let  judgment  go  by  default  in  the  ejectment  ;  the  judgment  therein  not 
being  conchtsivc  evidence  of  title,  as  it  was  not  repliecflDy  way  of  estoppel.] 


1NEW  ASSIGNMENT  IN  TRESPASS  TO  REALTY,  (e) 


1.  Neiv  Assignment  extra  viam,  &fc.,  upon  a  Plea  of  Bight  of 

Way,  &J-C. 

And  the  plaintiff,  as  to  the  said  • plea,  saith  that  he  commenced  his 


(e)   In    trespass    to    land,  a  new    assign-     the  close,  in   answer   to   a  plea  of  liberum 
»nent,  setting  om  tlxj   name  or  abuttals  of    <en(7?if7tiz/w,  was,  before  the  New  Rules,  in 
[1770] 
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said  action  not  for  the  trespasses  in  the   said  pica   mentioned,  and 


fcominon  use;  but  those  rules,  by  requiring 
that  the  declaration  should  describe  the 
locus  in  qtto,  have  rendered  a  new  assign- 
tnenl  in  this  instance,  unnecessary  ;  ante, 
721,  note  (g).  A  new  assignment  in  tres- 
jpass  to  realty  is  necessary  where  the  plea 
sets  up  matter  of  justification,  covering  the 
trespasses  to  wliich  the  plea  is  pleaded, 
and  the  plainlitF  cannot  deny  the  ca7ise  of 
justification,  and  either  relics  on  another 
distinct  trespass,  or  upon  an  excess  com- 
fnitted  by  the  defendant  in  exercising  his 
right  ;  see  ante,  726,  729,  note  (f).  t"'orni 
of  new  assignment  of  another  distinct  tres- 
pass ;  ante,  730.  In  trespass  to  the  person, 
where  the  plaintiff  relies  on  excess,  it  is 
usual  to  reply  it ;  sec  ante,  731  ;  id.  note  (Z). 
In  trespass  to  realty,  vvlicre  the  plaintiff 
relies  on  excess,  it  is  usually  new  assigned 
as  in  the  following  form  !Sometimei5  the 
jjlaintifJ"  may  deny  the  justification  and 
also  new  assign,  without  committing  the 
fault  of  duplicity.  Thus  in  trespass  to 
land,  laid  to  have  been  committed  on  divers 
days,  so  that  distinct  trespasses  may  have 
been  committed  at  separate  periods,  where 
the  defendant  pleads  a  right  of  way,  &.C., 
the  plaintiff  may  traverse  the  right,  and 
also  new  assign  other  trespasses  extra  riam, 
or  on  totally  different  occasions  and  for 
other  purposes  ;  see  1  Chit.  PI.  5tli  ed.  663, 
6th  ed.  630,  and  aiite,  730,  note  (c).  But, 
in  such  cases,  on  account  of  costs,  (see  in- 
fra, note,)  it  is  injudicious  for  the  plaintiff 
to  traverse  the  right  set  up  in  the  plea,  un- 
less there  be  good  reason  to  dispute  it. 

Great  caution  is  necessary  on  the  part  of 
the  defendant  in  his  treatment  of  the  new 
assignment.  Suppose  the  defendant  has 
pleaded,  1st,  JVot  guilty,  or  libcrvm  tene- 
inentum,  &c.,  or  both,  and  2dly,A  special 
plea  of  justification,  (under  a  right  of  way, 
&c.,)  and  the  plaintiff,  1st,  joins  issue  on 
the  plea  of  not  guilty  ;  2dly,  traverses  the 
right  of  way,  and  3dly,  neto  assigns  ;  if  the 
defendant  join  issue  on  the  right  of  way 
and  suffer  judgment  on  the  new  assign- 
ment, ioithout  loithdrawing  the  general  is- 
sue or  liheruni  tenementuni,  (or  both,)  so 
far  as  they  relate  to  thd  trespasses  newly 
assigned,  the  plaintiff  is  entitled  to  the 
general  costs  of  the  cause  and  trial  if  he 
succeed  on  the  new  assignment,  allhough 
the  defendant  succeed  on  his  special  plea. 
For  in  such  case  as  the  plea  of  not  guilty 
(or  liberiim  tenevKntum,)  is  left  on  the  re- 
cord, the  plaintiff  is  compelled  to  go  to  tri- 
al to  get  rid  of  that  plea,  which  otherwise 
would  have  barred  his  whole  action; 
Broadbent  r.  Shaw,  2  B.  &  Ad.  S40  ;  1 
Dowl.  P.  C.  336;  Iloare  v.  Thames  Navi- 
gation, 6  Moore,  324  ;  3  B.  &  B.  117  ; 
Vickers  v.  Gallimore,  5  Bing.  196 ;  2  M.  »Sz: 
P.  3.59,  S.  C. ;  Frobetl  r.  Phillips,  2  M .  & 
W.  41,  per  Parke,  B. ;  Forester  r.  Dale,  1 


Dowl.  P.  C.  412  ;  Tidd,  9th  ed.  966,  973, 
974  ;  Arch,  by  Chit,  f.ih  cd.  999,  1000;  1 
Saund.  300  a,  note.  The  defendant  ought 
therefore  in  casc:^  of  this  kind,  whore  there 
JG  aiiy  doubt  whether  he  will  succeed  on  a 
plea  of  not  guilty  or  liheruvi  teneincntum, 
&c.,  pleaded  to  the  declaration,  not  only 
to  suffer  judgment  as  to  the  new  assign- 
ment wl]ich  he  cannot  deny,  but  also  to 
withdraw  siich  plea,  as  to  the  trespasses 
newly  assigned,  (according  to  Form  4, 
post,  772,)  and  then  the  plaintifi',  failing  on 
his  traverse  of  the  special  pie*  of  justifica- 
tion, and  having  only  an  assessment  of 
damages  on  the  judgment  by  default  on 
the  new  assignment,  will  not  be  entitled 
to  the  costs  of  the  issue  and  trial,  but  only 
to  costs  of  the  judgment  by  default.  In 
such  case,  as  the  defendant  succeeds  on  the 
only  issues  joined,  (and  the  case  is  the 
same,  a  fortiori,  if  he  succeed  on  all,  if^ 
there  be  several  issues  joined,)  and  the 
plaintifi' was  not  driven  to  trial  to  succeed 
on  an  issue  on  which  he  was  entitled  to 
success,  but  migiit  have  avoided  traversing 
the  justification  and  have  e.xecuted  a  writ 
of  inquiry  on  the  new  assignment,  the  de- 
fendant is  entitled  to  all  the  costs  of  the 
trial  ;  see  id.  ;  Ruddock  •!>.  Smith,  1  Dowl. 
P.  C.  467.  In  Harber  v.  Rand,  9  Price, 
336,  where  in  trespass  the  defendant 
pleaded  a  public  right  of  way,  and  the 
plaintifi"  look  issue  thereon,  and  new  as? 
signed  trespasses  extra  riam,  upon  which 
the  defendant  sufl'ered  judgment,  and  at 
the  trial  the  jury  found  for  the  defendant 
on  the  right  of  way,  and  1.?.  damages  on 
the  new  assignment ;  the  Court  held  the 
defendant  was  entitled  on  the  issue  found 
for  him  to  the  general  costs  of  the  trial, 
and  that  the  plaintifi"  was  entitled  on  the 
new  assignment  to  no  more  costs  than 
damages. 

It  is  of"ten  judicious  to  pay  money  into 
Court  upon  a  new  assignment  ;  also  with^ 
drawing  the  pleas  afi'ecting  the  trespasses 
newly  assigned.  In  Griffiths  v.  Jones,  1 
M.  &  W.  731,  the  defendant  pleaded  the 
general  issue  and  justified  under  a  rigiit 
which  the  plaintifi"  traversed.  The  plain- 
tiff afterwards  obtained  an  order  to  amend 
upon  payment  of  costs,  and  withdrew  the 
traverse  and  new  assigned  excess  ;  the  de- 
fendant conf"essed  the  new  assignment,  and 
withdraxiiing  so  much  of  tiie  general  issue 
as  applied  to  that  part  of  the  declaration 
new  assigned,  paid  into  Court  lOZ.  in  satis- 
faction of  damages  under  the  new  assign- 
ment, which  the  plaintifi' took  out.  The 
master  allowed  the  plaintifi'  the  costs  of 
the  writ  and  of  the  new  assignment  "and 
subsequent  proceedings,  but  gave  the  de- 
fendant the  other  costs  and  tiie  general 
costs  of  the  cause  :  iield.  that  the  master 
was  right.     And  Lord  Abinger.  C.  U   said 
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+therein  attempted  to  be  justified,  but  for  that  the  defendant  on  the  said 
several  days  and  times  in  the  declaration  mentioned,  with  force  and  arms 
[*  {f)  in  a  greater  degree,  and  to  a  greater  extent,  and  with  more  force  and 
violence  than  was   necessary  for  abating  and    removing    the  said  supposed 

stoppages  and  obstructions   in  the  said plea  mentioned,  and  opening 

the  said  supposed  way,  committed  the  said  several  trespasses  in  the 
declaration  mentioned,  or  ("  in  the  introductory  part  of  that  plea  men- 
tioned") ;  and  also,  for  that  the  defendant  *]  on  the  said  several  days  and 
times  in  the  declaration  mentioned,  with  force  and  arms  broke  and  en- 
tered the  said  close  in  which  &-c.,  and  with  feet  in  walking  [_^c.  as  in 
declaration,^  on  other  and  different  occasions,  and  for  other  and  different 

purposes  than   the  occasion  and   purpose  in  the  said  plea  mentioned, 

and  in  other  and  different  parts  of  the  said  close  in  which  &c.,  out  of  the 
said  supposed  way  in  that  plea  mentioned,  in  manner  and  form  as  the 
plaintiff"  hath   above  thereof  complained,   which   trespasses   above  newly 

assigned  are  other  trespasses  than  those  in  the  said  plea   mentioned- 

and  attempted  to  be  justified  ;  and  this  the  plaintiff'  is  ready  to  verify, 
wherefore  he  prays  judgment  and  his  damages  by  him  sustained  on  occa- 
gion  of  the  committing  of  the  trespasses  above  newly  assigned,  to  be  ad- 
judged to  him,  &c. 

2.  Plea  to  New  Assignment,  (g) 

And  the  defendant,  as  to  the  said  supposed  trespasses  above  newly  as- 
signed, says  that  he  is  not  guilty  of  the  same  or  any  part  thereof;  and  of 
this  the  defendant  puts  himself  upon  the  country,  &c.,  [or  if  the  plea  be 
not  in  denial  only,  hut  in  confession  and  avoidance,  after  stating  the  defence, 
conclude,  "and  this  the  defendant  is  ready  to  verify,  wherefore  he  prays 
judgment  if  the  plaintiff"  ought  to  maintain  his  action  thereof  against  him 
in  respect  of  the  said  supposed  trespasses  above  newly  assigned." 


3.  Replication  to  a  Plea  to  a  JSeiv  Assignment. 

The  plaintiff"  as  to  the  said  plea  to  the  said  trespasses  above  newly  as- 
signed, tsays  that  [($-c.  either  conclude  to  the  country  or  with  a  verification, 
according  to  the  subject-matter  of  the  reply  ;  the  verification  is  thus ;]  And 
this  the  plaintiff  is  ready  to  verify,  wherefore  he  prays  judgment  and  his 
damages  by  him  sustained,  on  occasion  of  the  committing  the  said  tres- 
passes above  newly  assigned,  to  be  adjudged  to  him,  &c. 

"the  point  to  be  considered   is,  whether  the  plaintiff  to  the  costs  of  the  writ  and  the 

the  payment  of  money  into  Court  and  tiie  new  assignment." 

taking  of  it  out  by  tlie  plaintiff  in  satisfac-  {f )  Omit  the  allegation  between  the  as- 

tion  of  the  damages  sustained,  is  not  equiv-  terisks,  if  tjie  plaintiff  merely  complain  of 

alent  to  a  judgment  by  default  to  the  new  a  trespass  out  of  the  ivay. 

assignment.     If  so,  then  the  defendant  is  {g)     As  to    the    impolicy    of    this    plea 

entitled,  as    he    has  succeeded  on   all   ex-  when  not  clearly  sustainable,  see  on^f,  770, 

cept  as  to  the  lOZ.,  to  the  general  costs,  and  note  (e). 
[t772] 
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4.  Judgment  by  default  as  to  the  Trespasses  newly  assigned,  relin- 
quishing the  Pleas  to  the  Declaration,  as  they  relate  to  the  Tres- 
passes newly  assigned,  (h) 

And  the  defendant  relinquishing  and  withdrawing  his  said  several  pleas 
by  him  above  pleaded  to  the  said  declaration,  so  far  as  the  same  pleas  re- 
late, or  either  of  them  or  any  part  thereof  relates  to  the  said  trespasses 
above  newly  assigned  or  any  part  thereof,  says  nothing  in  bar  or  preclu- 
sion of  the  said  action  as  to  the  said  trcsjxisses  above  newly  assigned, 
Avherefore,  <fcc. 


PAYMENT  INTO  COURT. 


[Ante,   727,   Form  7.     Payment  into  Court  upon   anew   assignment; 
Griffiths  V.  Jones,  1  M.  <fc  W.  731,  cited  a7it€,  770,  note  (f).] 


PROCESS,— SHERIFF. 


1.    To    Tresjmss   quccre   clausum  /regit — Pleas   justifying    under 

process. 

[See  Forms  of  pleas  by  judgment  creditors,  sheriffs,  &c.  justifying  an 
entiy  into  premises  under  writs  of  fieri  facias  against  the  goods  of  the 
plaintiff',  or  a  third  person,  3  Chit.  PI.  5th  ed.  1132  to  1134,  6th  ed. 
1052,  1053.  See  Forms  of  justification  under  process  of  inferior  Courts, 
Green  v.  Davies,  3  B.  «fc  AL  601 ;  Dyson  v.  Wood,  3  B.  &  C.  449- 
When  the  sheriflT,  as  to  the  goods,  should  plead  not  guilty,  or  deny  the 
plaintiff's  property,  see  ante,  699,  notes  (z),  {a).  Where  the  fi.  fa.  was 
against  the  goods  of  a  third  person,  but  the  plaintiff  in  his  declaration 
claims  the  goods,  and  the  defendant  contends  that  they  were  fraudulently 
assigned  to  him  by  the  debtor  to  defeat  the  execution,  the  plea  should 
aver  that  the  goods  of  the  debtor,  being  the  goods  mentioned  in  the  dec- 
laration, were  in  plaintiff's  house,  but  had  been  fraudulently  conveyed  to 
him  (giving  Jiim  color) ;  see  Form  in  trover,  ante,  700.  Plea  to  a  decla- 
ration in  trespass  for  taking  goods,  that  the  goods  twere  taken  in  execu- 
tion by  the  sheriff  under  a  fieri  facias  at  the  suit  of  the  present  defendant 

(h)  Form,  &c.,  1  Wilis.  Saund.  300,  note  judge's  order,  pleading  payment  into 
(/).  As  to  the  policy  and  object  of  this  Court  in  the  common  form  to  the  trespasses 
step  in  reterence  to  costs,  see  ante,  772,  newly  assigned,  would  seem  to  be  as  ad- 
note  (e).  But  the  payment  of  a  sufficient  vantageous  for  the  defendant,  in  reference 
sum  of  money  into  Court  upon  the  new  to  costs,  as  the  suffering  judgment  as 
assignment,  "  relinquishing  and  withdraw-  above  ;  see  id. 
ing  the  pleas,"  &c.,  as  above,  and  then  by 

[t773j 
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against  the  present  plaintiff,  and  that  the  execution  was  set  aside  by  the 
Court  on  the  terms  that  the  present  plaintiff  should  not  bring  any  ac- 
tion;    see  Perkins  v.  Plympton,  7  Bing.  676;  5  M.  &  P.  731,  S.  C. 


2.  Plea  to  Declaration  for  entering  House  and  taking  Goods,  that 
the  Goods  therein  were  the  property  of  Plaintiff  and  M.  G.,  that 
defendant  recovered  a  judgment  against  M.  G.  justifying  the  sale 
of  a  moiety  under  a  fi.  fa.  against  him. 

And  for  a  further  plea  iu  this  behalf,  the  defendant  saith,  that  long  be- 
fore and  at  the  said  tiiiie  when,  d6C.  the  plaintiff  and  one  M.  G.  were 
jointly  possessed  of  the  said  goods  and  chattels  in  the  said  declaration 
mentioned  as  of  their  own  proper  goods  and  chattels,  and  the  defendant 
further  saith,  that  heretofore  and  before  the  said  time  when,  &c.  to  wit, 
on  [4*c.  lure  state  the  recovery  of  the  judgment  against  M.  G.,  the  issuing 
of  the  writ  off.  fa.  reciting  it,  staling  the  indorsemt'7it  on  the  writ,  and  the 
delivery  thereof  to  the  sherif  as  ante,  592.]  By  virtue  of  which  said  writ, 
the  defendant,  so  being  sherifi'  as  aforesaid,  afterwards,  to  wit,  at  the 
said  time  when,  &c.  entered  into  the  said  dwelling-house  in  which,  <fec. 
by  the  outer  door,  the  said  outer  door  then  being  open,  in  order  to  levy 
the  damages  aforesaid  of  one  undivided  moiety  of  the  said  goods  and 
chattels  in  the  said  declaration  mentioned,  the  same  goods  and  chattels 
then  being  in  the  said  dwelling-house,  and  did  necessarily  seize  and 
take  and  carry  away  the  said  goods  and  chattels  {i)  for  the  purpose 
aforesaid,  as  it  was  lawful  for  the  defendant  to  do,  and  then  sold  the 
said  moiety  (^)  belonging  to  the  said  M.  G.  of  the  said  goods  and  chat- 
tels in  satisfaction  of  the  said  damages,  which  are  the  supposed  trespasses 
in  the  said  declaration  mentioned  ;  and  this  the  defendant  is  ready  to 
verify. 

3.  Replication  to  a  Plea  of  Justification  under  a  Fieri  Facias. 

[^De  injiiria  generally,  is  not  a  good  replication  to  a  plea  of  justifica- 
tion under  process,  and  the  plaintiff  should  specifically  deny  the  judg- 
ment, writ  or  warrant,  according  to  the  facts  ;  or  admitting  them,  reply 
de  injuria  as  to  the  residue ;  see  ajite,  728,  729,  note  (e).  Where  Ihere 
has  been  excess,  &c.  it  should  be  replied  or  new  assigned,  id.  ante,  730  and 
728,  note.  Where  in  trespass  for  breaking  and  entering  plaintiff's  ship 
and  seizing  and  converting  his  goods,  the  defendants  justified  under  a 
fieri  facias,  to  which  plaintiff  replied  de  injuria  absque  residuo  causes,  and 
new  assigned  that  defendants  entered  tthe  ship  and  took  the  goods  for 


(i)  In  an  execution  against  one  of  two  Comb.  217;  Cowp.  449;  Eddie  v.  David- 
joint  tenants,  sheriff  should  seize  the  whole  son,  2  Doug.  650  ;  Morley  v.  Strombom,  3 
of  the  property  which  is  the  subject  of  the  B.    &  P.   254,   288  ;  Tidd,  9th    ed.    1007; 
joint  tenancy,  but  sell  only  defendant's  moi-  Arch,  by  Chit.  5th  ed.  486. 
ety  undivided;  1  Sails.  392;   1  Show.  169; 
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other  purposes  than  those  mentioned  in  the  plea;  it  was  held,  that  the 
virtute  cujus  was  jjiit  in  issue,  and  that  it  was  competent  to  the  judge  to 
leave  it  to  the  jury  to  say  whether  the  goods  were  bona  fide  taken  under 
the  writ,  or  whether  the  execution  was  resorted  to  as  a  color  for  taking 
them,  to  evade  payjnent  of  freight,  to  which  they  would  have  been  liable, 
had  defendants  accepted  them  under  the  hill  of  hiding,  and  not  to  effect 
a  sale  by  virtue  of  the  writ ;  Lucas  v.  Nockels,  4  Bing.  729 ;  I  M.  &  P. 
803,  affirmed  in  error;  1  M.  &  P.  783;  2  Y.  &  J.  304;  10  B.  &  C.  157; 
1  C.  &  M.  500;  1  Clark  &  Fin.  438*  S.  C. :  recognized  in  Ransford  v. 
Copeland,  1  N.  &.  P.  67L  Scmhlr,  de  injuria  does  not  in  general  put  in 
issue  defendant's  motive;  2  M.  &.  AV.  798.  The  allegation  in  the  plea 
that  the  "  outer  door  was  open,"  is  put  in  issue  by  dc  injuria ;  see  Kerby 
V.  Denby,  1  M.  &  W.  336.  Where  the  fieri  facias  is  against  l^ie  goods 
of  a  third  person  and  the  defendants  entered  plaintiff's  house,  a  replica- 
tion "  that  the  goods  were  and  each  of  them  was  the  goods  of  the  plain- 
tiff," denying  that  the  judgment  debtor  had  any  goods  in  plaintiff 's  house, 
would  be  a  good  answer  to  the  plea,  but  would  admit  the  judgment  and 
execution  ;  see  Jones  v.  Brown,  1  Bing.  N.  C.  489,  per  Tindal,  C.  J. 
Form  of  replication  that  a  writ^of  error  was  allowed  before  the  fieri  facias  ; 
Belshaw  v.  Marshall,  4  B.  &  Ad.  336;  3  Chit.. PI.  5th  ed.  1207,  6th  ed. 
1132.] 


WAYS. 


1 .  Plea  of  a  Private  Right  of  Way  by  virtue  of  Twenty  Years  en- 
joyment by  the  Occupiers  of  Defendant's  Land,  under  the  Pre- 
scription Act,  2^3  W.  4,  c.  71.  (j) 

And  for   a  further    plea  in  this   behalf  (^•)  the  defendant   saith,  that  for 


{])  See  declaration,  &c.  in  Case  for  dis- 
turbing a  right  of  way,  and  notes,  unte, 
611.  The  late  Prescription  Act,  2  &  3  W. 
4,  0.  71,  has  effected  great  improvement  in 
the  law  relative  to  Easements  claimed  by 
prescription,  as  well  by  defining  and  regu- 
lating the  riglit,  and  the  evidence  to  be  ad- 
duced in  support  of,  or  in  opposition  to  the 
claim,  as  by  simplifying  the  mode  of  stat- 
ing it  in  pleading.  Before  the  act  a  claim 
by  prescription  to  a  right  of  way  or  com- 
mon, or  other  easement  or  profit,  to  be  en- 
joyed or  taken  in  the  soil  of  another,  could 
not  be  established  without  showing  that  it 
existed  from  time  immemorial,  or  in  plead- 
ing language,  "  from  time  whereof  the 
memory  of  man  runneth  not  to  the  contra- 
ry," (being  in  legal  contemplation,  the 
whole  period  of  time  from  the  reign  of 
king  Richard  the  First, — see  the  recital  in 
the  act.)  It  is  true  that  the  Courts  held 
that  proof  of  twenty  years"  adverse  user  or 
Vol.  IL  41 


enjoyment  of  the  easement  furnished  a 
presumption  that  the  right  had  existed  from  ' 
time  immemorial.  Still  this  presumption 
was  subject  to  be  rebutted  by  evidence  that 
at  any  one  given  period  of  time  since  the 
commencement  of  legal  memory,  the  right 
had  become  extinguished,  as  by  unity  of 
seisin  of  the  several  properties  in  the  same 
person,  and  thus  the  continuity  of  enjoy- 
ment from  time  immemorial  had  been  de- 
stroyed. The  plea  justifying  immemorial 
user,  (see  forms,  3  Chit.  PI.  5th  ed.  1118  a, 
6th  ed.  1034,)  was,  upon  a  traverse  thereof, 
always  open  to  defeat  at  the  trial,  by  this 
proof.  In  order  to  obviate  the  difliculty,  it 
became  the  practice  to  plead  a  riglit  of  way 
by  what  was  termed  a"  non- existing  grant," 
(see  Forms,  3  Chit.  PI.  5th  ed.  1122,  6th 
ed.  1041 ;  Blewitt  v.  Tregonning,  3  Ad.  & 
E.  554,)  that  is,  a  feigned  grant  by  deed, 
(supposed  to  be  lost)  from  a  former  free- 
holder of  the  land  in  or   upon  which  the 
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the  full  period  of  twenty  (/)  years  next  (m)  before  the   commencement  of 
this  tsuit,  (»)  the   respective   occupiers  for    the  time    being  of  a    certain 


easement  was  exercisable,  to  a  former  free- 
holder the  tenements  in  respect  of  which 
it  was  iluiined.  It  was  however  necessary 
lo  name  llieso  parties  in  tiie  plea  ;  see  Hen- 
sly  r.  Sti'piionson,  10  East,  55.  And,  al- 
though the  plea  conld  not  be  defeated  by 
evidence  of  the  nature  alluded  to,  yet  it 
required  proof,  if  denied,  that  at  the  ante* 
rior  period  staled,  the  parties  described  as 
the  former  freeholders(the  pretended  grant- 
or and  grantee  ol  the  easement)  really  were 
such  freeholders  concurrently  of  the  re- 
spective properties  ;  see  Blewitt  v.  Tregon- 
ning,  3  Ad  «&  E.  554.  This  was  often  a 
matter  difficult  to  be  ascertained  and  prov- 
ed ;  and  the  plea  therefore  often  failed, 
see  id.,  although  the  Courts  allowed  the 
grant  to  be  presumed,  where  evidence  of 
the  respective  parties  being  seized  was  ad- 
duced, and  there  was  evidence  of  adverse 
enjoyment  for  a  long  period  of  years 
Again,  it  was  neccssarj'in  a  plea  of  justifi- 
cation under  a  prescriptive  right  of  way, 
«&c.,  to  prescribe  in  a  (j)ic  estate,  that  is  in 
right  of  the  owner  of  the  fee.  *"  and  those 
whose  estate  he  had,"  and  then  to  justify  as 
servant  of  such  freeholder,  or  deduce  a  pos- 
sessory title  -from  iiim  lo  the  defendant. 
This  ofien  raised  objections  and  difficulties 
foreign  to  the  merits  of  the  question  of  ease- 
ment. 

The  statute  removes  all  these  difficul- 
ties, 1st,  by  providing  that  mvre  proof  of 
enjoyment  for  a  certain  torm  of  years,  un- 
interruptedly, and  under  a  claim  of  right, 
shall  not  only  be  deemed  presumptive  evi- 
dence of  the  right,  but  shall  not  be  de- 
feated merely  by  showing  that  the  riglitor 
benefit  was  first  enjoyed  at  any  time  prior 
to  such  term  of  years,  and  within  legal 
memory  ;  and  in  some  cases  making  the 
right,  after  a  prescribed  period  of  user, 
absolute  and  indefeasible;  and  2dly,  by 
providing  a  general  form  of  plea  claiming 
the  easement  merely  by  virtue  of  aeertain 
term  of  enjojmcnt  as  of  right,  Ac. 

The  1st  section  relates  to  Contmo7is  and 
other  profits  ajirendre  ;  ante, r>09,  note  (p)  : 
the  2d,  to  rights  of  JVay  and  other  ease- 
ments, and  Watercourses  ;  ante,  601,  note 
(in)  :  and  the  od  to  claiuis  to  the  use  of 
Light;  ante,  4!)7^  note  (b).  The  4th  sec- 
tion provides  tluit  the  peri"  1  of  t'lj.- j  meiil 
mentioned  shall  be  _  ?omed  to  bo  those 
next  before  suits  or  aciions,  wherein  the 
claim  to  which  such  periods  relate  shall 
liave  been  brought  into  question  ;  and  no 
matter  shall  be  deemed  an  interruption 
unless  acquiesced  in  for  a  year,  &c.  ;  see 
ante,  498,  note  (b).  The  5th  section,  after 
sanctioning  the  old  practice  of  claiming 
easements  gcncrnlly,  in  declarations  \n  case 
for  obstructing  the  exercise  thereof,  [ante, 
498,  note  (b),)  provides  that  "in  all  plead- 


ings to  actions  of  trespass,  and  in  all  other 
pleadings,  wherein,  before  the  passing  of 
this  act,  it  would  have  been  necessary  to 
allege  the  right  lo  have  existed /?oot  time 
immemorial,  it  shall  be  sufficient  to  allege 
the  enjoyment  ihereof  as  of  right,  bjj  the 
occupier  s  of  the  tew  intnts ,  in  respect  where- 
of the  same  is  claimed,  for  and  during  such 
of  the  periods  mentioned  in  this  act  as  may 
be  applicable  to  the  case,  and  without 
claiming  in  the  name  or  right  of  the  owner 
of  the  fee  as  is  now  usually  done  ;  and  if 
the  other  patty  shall  intend  to  rely  on  any 
proviso,  exception,  incapacity,  disability, 
cortract,  fijivemeni,  or  other  matter  iiere- 
jnbefore  men  Joncd,  or  on  any  cause  or 
matter  of  fact  or  of  law  7iot  incfjnsistent 
with  the  simple  fact  of  enjoyment,  the  same 
shall  be  specially  alleged  and  set  forth  in 
answer  to  the  allegation  of  the  party 
claiming,  and  shall  not  be  received  in  evi- 
dence on  any  general  traverse  or  denial  of 
such  allegation."  The  6th  section  enacts, 
"  that,  in  the  several  cases  mentioned  in 
and  provided  for  by  this  act,  no  presump- 
tion shall  be  allowed  or  made  in  favor  or 
support  of  any  claim,  upon  proof  of  the 
exercise  or  enjoyment  of  the  right  or  mat- 
ter claimed  for  any  less  period  of  time  or 
number  of  years  than  for  such  period  or 
number  mentioned  in  this  act,  as  may  be 
applicable  to  the  case  and  to  the  nature  of 
the  claim."  The  7lh  section  provides 
also,  "  that  the  time  during  which  any  per- 
son oih  nrise  capable  of  resisting  any  claim 
to  any  of  the  matters  before  mentioned 
shall  have  been  or  shall  be  an  infant,  idiot, 
non  compos  mentis,  feme  covert,  or  tenant 
for  life,  or  during  which  any  action  or  suit 
shall  have  been  pending,  and  which  shall 
have  been  diligently  prosecuted  until  abat- 
ed by  the  death  of  any  parly  or  parties 
thereto,  shall  be  excluded  in  the  computa- 
tion of  the  periods  hereinbefore  mentioned, 
except  only  in  cases  where  the  right  or  clainj 
is  hereby  declared  to  be  absolute  and  inde- 
feasible. By  section  8,  provided  always, 
"  that  when  any  land  or  water,  upon,  over, 
or  from  which  any  such  Way  or  other  con- 
venient Watercourse  or  use  of  water  shall 
have  been  or  shall  be  enjoyed  or  derived, 
liath  been  or  shall  be  held  under  or  by 
virtue  of  any  term  of  life,  or  any  term  of 
years  exceeding  three  years  from  the 
granting  thereof,  the  time  of  the  enjoy- 
ment of  any  such  way  or  other  matter  as 
herein  last  before  mentioned,  during  the 
continuance  of  such  term,  shall  be  excluded 
in  the  computation  of  tlie  said  pariod  of 
forty  years,  in  case  the  claim  shall  within 
three  years  next  after  the  end  or  sooner 
determination  of  sucli  term,  be  resisted  by 
any  person  entitled  to  any  reversion  ex- 
pectant on  the  delerjninalion  tliereof." 
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close  called  ["  The  Grange,"  or  "  a  certain  ines.suage,"  &c.    as  the  case 
may  6c,]  situate  in  ttlie   parish  aforesaid,  in  the   county  aforesaid,  ["and 


"  In  order  to  cstaljlisli  a  right  of  way,  mer  license  FiacJ  expired  and  that-lhc  con- 
and  to  bring  the  case  vviihin  the  2nd  sec-  tinuancc  of  tlie  enjoyment  was  broken, 
lion,  it  must  be  proved  tliat  the  claimant  Tlic  case  of  Tickle  v.  lirown,  4  Ad.  «fc  E. 
has  enjoyed  it  for  the  full  period  of  twenty  3G!),  also  decides  that  the  meaning  of  the 
years,  and  that  he  has  done  so  '  as  of  right,'  words  "claiming  rigiit"  and  "enjoyment 
for  that  is  the  form  in  wliich  by  section  5  as  of  right,"  used  in  the  'M  and  5lli  sec- 
such  a  claim  must  bo  pleaded,  and  the  like  tions  of  the  act,  is,  an  enjoyment  had  not 
evidence  would  have  been  required  before  secretly  or  by  stealth,  or  by  tacit  suf.er- 
tiio  st^ilule  to  prove  a  claim  by  prescrip-  ancc,  or  by  permission  asked  from  time  to 
tion  or  non-existing  grant.  Therefore  if  time  on  each  occasion  or  on  many;  bill  an 
the  vvay  shall  appear  to  have  been  enjoyed  enjoyment  liad  openly,  notoriously,  witn- 
by  the  claimant,  not  openly  and  in  the  out  particular  leave  at  the  time  by  a  per- 
manner  a  person  riglufiilly  enlilled  would  son  claiming  to  use,  without  danger  of  be- 
liave  used  it,  but  by  stealth  as  a  trespasser  ing  treated  as  a  trespasser,  as  a  matter  of 
would  iKue  done, — if  he  should  liaveocca-  right,  whether  the  right  so  claimed  shall 
sionall}'  asked  the  permission  of  the  occu-  be  strictly  legal,  as  by  prescription,  tS:c., 
pier  of'  the  land. — no  title  would  be  ac-  adverse  user,  or  by  fleed,  or  shall  have 
quired,  because  it  was  not  enjoyed  '  as  of  been  merely  lavi'ful  so  far  as  to  excuse  a 
right.'  Yor  the  same  reason  it  would  not,  trespass.  And  it  was  held  that  to  a  plea  of 
if  there  had  been  unity  of  possession  dur-  forty  or  twenty  years'  enjoyment  of  a  way, 
ing  all  or  part  of  the  time,  ihr  then  the  a  license,  if  it  covered  the  it'/io?c  lime,  must 
claimant  would  not  have  enjoyed  '  as  of  be  j)leaded  ;  but  that  a  parol  or  -other  li- 
riglit'  the  easement,  but  the  soil  itself.  So  cense  given  or  acled  upon  during  the  forty 
it  must  liave  been  enjoyed  without  inter-  or  twenty  years  may  be  proved  under  a 
ruption.  Again,  such  claim  may  he  de-  general  travtrse  as  of  right,  ;ind  this 
feated  in  any  other  way  by  which  the  sanie  wh^'ther  sucii  license  bj  granted  for  a  siu- 
is  now  liable  to  be  defeated,  that  is,  by  the  gle  tM:;e  'f  using  or  lor  a  c'efinite  period, 
same  means  by  which  a  similar  claim  aris-  Tiio  distinction  is,  that  license  asked 
ing  by  custom,  prescription  or  grant  would  from  time  to  time,  within  tlie  twenty  or 
now  be  defea.sible  ;  and  therefore  it  may  be  forty  years,  breaks  the  continuity  of  en- 
nnswcred  by  proof  of  a  grant,  or  of  a  li-  joyment  as  of  right,  and  msy  therefore  be 
cense,  written  or  parol,  for  a  limited  peri-  shown  (under  the  general  traverse  to  nega- 
od  comprising,  the  whole  or  part  of  the  live  the  enjoyment  rendered  necessary  by 
twenty  years,  or  of  the  absence  or  igno-  the  statute.)  as  matter  which  is  "  incon- 
rance  of  the  parties  interested  in  opposing  sistent  with  the  simple  fact  of  enjoyment 
the  claim,  and  their  agents  during  the  during  the  forty  or  twenty  years."  This 
whole  lime  that  it  was  exercised.  So  far  doctrine  was  confii'med  in  the  subsequent 
the  construction  of  the  act  is  clear,  and  this  case  of  Beasley  ■;;.  Clarke,  2  Bing.  N.  C. 
enjoyment  of  twenty  years  having  been  70.5;  3  Scott,  258  ;  2  Hodg.  100,  S.  C.  In 
uninterrupted  and  not  defeated  on  any  trespass  there  was  a  plea  of  way,  used  by 
ground  above  mentioned,  would  give  a  the  occupiers  of  defendant's  farm  as  of 
good  title." — Per  Parke,  B.  in  delivering  right  and  without  interruption.  The  le- 
the  judgment  of  the  Court  in  Bright  r.  plication  traversed  the  way  as  of  right. 
Walker,  1  C.  M.  &  R.  211  ;  4  Tyr.  502.  Held,    under    this    issue,    plaintiff    mrght 

This    exposition   of  the  statute  was  re-  prove  that  the  way  had  been  used  by  leave 

cognized    in  the   subsequent  case  of  IVlon-  and  license  only. 

mouth  Canal  Company  7'.  Harford,  1  CM.         In  the   above-mentioned  case  of  Briglit 

&.  R.  614;   .5  Tyr.  J63,  S.  C,   in  which  it  v.  Walker,  another  important  point   upon 

was  held  that  on  a  replication  tahing  issue  the  construction  of  the  prescription  act  was 

on    the   twenty  years'   enjoyment,  the  de-  determined,    viz.,   the  extent   to  which  an 

fendant  is  hound,  in  support  of  his  plea,  to  adverse  user  of  a   right   of  way  will  bind 

show    an    uninterrupted    enjoyment    as  of  the  lessee  and  the  reversioner  of  the  land 

right    during    that    period,   and     that   the  over  which  the  way  jiasscsi.     In  that  case  a 

plaintiff  may  prove  under  that  issue  appli-  way  had   been  used   adversely  for  twenty 

cations  by  the  defendant  during  the  twenty  years  over  land  in    tlie  possession  of  a  les- 

years   to  use   the  way,  and  that  it  was  not  sec,  who   held  a  lease  for  lives   granted  by 

necessary   to   reply  such    license  specially  the  bishop  of  Worcester,  and  it  was    held 

under    section    8.     And   Lord   I.yndhurst,  that  this  user  gave  no  right  as    against  the 

C.  B.   said,  "  Tlie  simple   issue  is  whether  bishop  and  did  not  affect   the  See.     It  was 

there    has   been    a  continued  enjoyment  of  likewise  held  tkat  no  right  was   gained  as 

the   way    for    twenty   years,  and   any  evi-  against  the  bishop's /r.?5ce.     Thegroundsof 

dence    negativing    the  continuance   is  ad-  this  decision  are  fully  explained  by  Parke, 

niissible.     Every  time    that   the    occupiers  B.  in  delivering  the  judgment  of  the  Court, 

asked  for  icarc,  they  admitted  that  the  for-  and    ar»  a   valuable   commentary  on    the 
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adjoining  tlie  said    close  in   which  he,"  if  thcfa  t  be  clearly  so,]  actually 
had  used  and  enjoyed,  and  twere  respectively  accustomed  to  use  and  en- 


statute. — "  If  the  enjoyment,"  he  observes, 
"  take  place  with  the  acquiescence  or  by 
tlie  laches  of  one  who  is  tenant  for  life 
only,  the  question  is,  what  is  its  effect  ac- 
cording to  the  true  meaning  of  the  statute 
2&  3  Will.  4?  Will  it  be  good  to  give  a 
right  against  the  See  and  those  claiming 
under  it  by  a  new  lease,  or  only  against 
the  termor  and  his  assigns  during  the  con- 
tinuance of  the  term  or  will  it  be  altogeth- 
er invalid  ?  In  the  first  place  it  is  quite 
clear  that  no  right  is  gained  against  the  bish- 
op ;  whatever  construction  is  put  on  the  7lh 
section,  it  admits  of  no  doubt  under  tlie 
8th.  It  is  quite  certain  that  an  enjoyment 
of  forty  years  instead  of  twenty,  under  the 
circumstances  of  this  case  would  have 
given  no  title  against  the  bishop,  as  he 
might  dispute  the  rigiit  at  any  time  within 
three  years  after  the  e.\piration  of  the 
lease,  and  if  the  lease  for  life  be  excluded 
from  the  longer  period  as  against  the  bish- 
op, it  certainly  must  from  the  shorter. 
Therefore  there  is  no  doubt  but  that  this 
possessicm  of  twenty  years,  gives  no  title 
as  against  the  bishop,  and  cannot  affect  the 
right  of  the  See.  The  important  question  is, 
whether  this  enjoyment,  as  it  cannot  give 
a  title  against  all  persons  having  estates  in 
the  locus  in  quo,  gives  a  title  as  against 
the  lessee  and  the  defendants  claiming  un- 
der him,  or  not  at  all  .'  We  have  had  con- 
siderable difficulty  in  coming  to  a  conclu- 
sion on  this  point  ;  but  upon  the  fullest 
consideration,  we  think  that  no  title  at  all 
is  gained  by  an  user  which  does  not  give  a 
valid  title  against  all,  tnid  pcrmanentiy  af- 
fect the  See.  Before  the  statute,  this  pos- 
session would  indeed  have  been  evidence 
to  support  a  plea  or  claim  by  non-existing 
grant  from  the  termor  in  the  locus  in  quo, 
to  the  termor  under  whom  the  phintiff 
claims,  though  such  a  claim  was  by  no 
means  a  matter  of  ordinary  occurrence, 
and  in  practice  the  usual  course  was  to 
state  a  grant  by  an  owner  in  fee  to  an 
owner  in  fee.  But  since  the  statute  such 
a  qualified  right  we  think  is  not  given  by 
an  enjoyment  for  twenty  years  For,  in 
the  first  place,  the  statute  is  for  shortening 
tlie  time  of  prescription,  and  if  the  periods 
mentioned  in  it  are  to  be  deemed  new  time 
of  prescription,  it  must  have  been  intended 
that  the  enjoyment  for  those  periods  should 
give  a  good  title  against  all,  for  titles  by 
immemorial  prescription  are  absolute  and 
valid  against  all.  'J'hey  are  such  as  abso- 
lutely bind  the  land  in  fee.  And  in  the 
next  place  the  statute  no  where  contains 
any  intimation  that  there  may  be  different 
classes  of  rights,  qualified  and  absolute, 
valid  as  to  some  persons,  and  invalid  as  to 
oil  ers.  From  hence  we  are  led  to  con- 
ch de  that  an  enjoyment  of  20  years,  if  it 


give  not  a  good  title  against  all,  gives  no 
good  title  at  all,  and  as  it  is  clear  that  this 
enjoyment,  whilst  the  land  was  held  by  a 
tenant  for  life,  cannot  affect  the  reversion 
in  the  bishop  now,  and  therefore  is  not 
good  against  every  one,  it  is  not  good  as 
against  any  one,  and  therefore  not  against 
the  defendant.  This  view  of  the  case 
derives  confirmation  from  the  7th  sec- 
tion, which,  ii  is  to  be  observed,  excludes 
ill  express  terms  the  time  that  the  per- 
son who  is  capaple  of  resisting  the  claim 
to  the  way  is  tenant  for  life,  and  unless 
the  context  makes  it  necessary  for  us, 
in  order  to  avoid  some  manifest  incon- 
gruity or  absurdity,  to  put  a  different  con- 
struction, we  ought  to  construe  the  words 
in  their  ordinary  sense.  This  construc- 
tion does  not  appear  to  us  to  be  at  va- 
riance with  any  other  part  of  the  act,  nor 
to  lead  to  any  absurdity.  During  the  pe- 
riod of  a  tenancy  for  life,  the  exercise  of 
an  easement  will  not  affect  the  fee.  In 
order  to  do  that  there  must  be  that  period 
of  enjoyment  against  an  owner  of  the  fee. 
The  conclusion  therefore  to  which  we  have 
arrived  is,  that  the  statute  gives  no  right 
from  the  enjoyment  that  has  taken  place; 
and  as  section  6  forbids  a  presumption  in 
favor  of  a  claim  to  be  drawn  from  a  less  pe- 
riod of  enjoyment  than  that  prescribed  by 
the  statute,  and  as  more  than  twenty  years 
is  required  in  this  case  to  give  a  right,  the 
jury  could  not  have  been  directed  to  pre- 
sume a  grant  by  one  of  the  termors  to  the 
other  by  the  proof  of  possession  alone. 
Of  course  nothing  that  has  been  said  by 
the  Court,  and  certainly  nothing  in  the 
statute,  will  prevent  the  operation  of  an 
actual  grant  by  one  lessee  to  the  other, 
proved  by  the  deed  itself,  or  upon  proof 
of  its  loss  by  secondary  evidence,  nor  pre- 
vent the  jury  from  taking  the  possession 
into  consideration  with  other  circum- 
stances as  evidence  of  a  grant,  which  they 
may  still  find  to  have  been  made  if  they 
are  satisfied  that  it  wis  made  in  point  of 
fact." 

Upon  the  plain  wording  or  the  4th  sec- 
lion,  that  the  periods  of  twenty  years,  &c. 
as  the  case  may  be,  shall  be  deemed  and 
taken  to  be  next  before  the  commence- 
ment of  some  suit,"  bringing  the  claim  in 
question  ;  the  Court  held  in  Wright  v. 
Williams,  (1  Tyr  &  G.  375;  1  M.  &  W. 
77,)  that  it  is  sufficient  to  allege  in  the  plea 
and  prove  an  user  of  twenty  or  forty  years 
before  the  commenccm  nt  of  the  suit,  and  it 
need  not  be  alleged  to  have  been  for  that 
term  before  the  trespasses  were  committed. 
The  statute  legalizes  therefore  by  relation 
back  all  acts  within  the  prescribed  period, 
if  such  period  elapsed  before  swi/,  although 
at  the  time  they  were  committed  they  were 
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joy,  OS  of  right  (o)  and  without  intcrrujdion,  a  certain  way  fortliemselves 
and  their  servants  to  go,  return,  tpass'and  repass  on  foot,  and  with  horses 
and  otlier  cattle,  and  with  waggons  and  other  carriages  (p)  from  (7) 
the  said  close  called  ["  The  Grange,"]  towards,  unto,  (r)  into,  throngli, 
over  and  along  the  said  close  in  which,  &c.,  and  from  thence  unto  and 
into  a  certain  common  king's  highway  in  the  county  aforesaid,  and  so 
from  thence  back  again  from  the  said  king's  highway,  towards  and  unto 
and  into  and  tlirough  the  said  close  in  which,  «&c.  unto  and  into  the  said 
close  called  ["  The  Grange,"]  at  all  times  of  the  year,  (s)  at  his  and  their 


trespasses,  and  might  be  so  treated  if  when 
the'  action  was  brought  there  had  not  been 
an  enjoyment  for  the  requisite  term. 

Upon  a  plea  of  forty  years"  enjoyment  of 
a  way,  evidence  may  be  given  of  user  more 
than  forty  years  back,  as  some  evidence  as 
to  the  state  of  things  at  the  distance  of 
forty  years  ;  and  it  was  observed  by  Little- 
dale,  J.  "  if  evidence  of  user  beyond  forty 
years  were  to  be  excluded,  it  might  be  that 
after  the  case  had  been  established  as  far 
as  thirty-eight  years  back,  a  discontinuance 
of  proof  might  occur  as  to  the  two  or  three 
preceding  years,  and  the  party  might  fail, 
because  he  was  unable  to  carry  his  case  on 
without  going  to  the  distance  7t\  forty-one  ; 
Lawson  v.  Langley,  4  Ad.  &.  E.  890.  Nor 
need  the  plea  slate  twenty  (or  forty)  years 
"  next"  before  the  commencement  of  the 
suit ;  Jones  v.  Price,  3  Scott,  376  ;  3  Bing. 
N.  C.  52. 

The  defendant  succeeding  on  a  plea  of 
•right  of  way  pleaded  to  the  whole  declara- 
tion, is  entitled  to  tlie  postea  and  general 
costs,  as  having  substantially  succeeded, 
although  the  plaintiff  succeed  on  plea  of 
not  guilty,  and  a  plea  denying  the  close 
was  the  plaintiff's;  Staley  i\  Long,  3  Bing. 
N.  C   76L 

(A:)  If  all  the  trespasses  charged  in  the 
declaration  are  not  justified,  confine  the 
plea  to  the  residue. 

(J.)  Add  a  plea  claiming  by  virtue  of  40 
years'  enjoyment,  if  the  facts  warrant  such 
a  plea 

(m)  The  word  "  next"  is  not  essential 
here  ;  Jones  ;;.  Price,  3  Bing.  N.  C.  52 ;  3 
Scott,  376,  S.  C. 

{n)  It  is  sufficient  to  allege  an  user  for 
twenty  years  before  the  commencement  of 
the  suit,  and  it  need  not  be  alleged  to  have 
been  for  twenty  years  before  tlu;  trespasses 
complained  of;  Wright  w.  Williams,  1  Tyr. 
&  G   375 ;  1  M.  &.  W.  77,  S   C.    . 

(o)  Sometimes  the  form  is  "  claiming 
right  thereto ;"  and  see  Jones  i).  Price,  3 
Bing  N.  C  52;  Jones  y.  Richard,  5  Ad. 
&,  E.  15. 

(p)  Evidence  of  enjoyment  with  all 
manner  of  carriages  does  not  necessarily 
prove  a  rightof  way  for  all  manner  of  cat- 
tle; but  it  is  evidence  of  a  drift  way,  for 
the  jury  to  consider  together  with  the  oth- 


er evidence  :  for  the  extent  of  tlie  usage  is 
evidence  of  a  right  only  commensurate  with 
the  user  ;   Bullard  v.  Dyson,  1  Taunt.  270. 

(</)  The  distinction  is  between  a  public 
and  private  way.  The  termini  of  the  for- 
mer need  not  be  stated  ;  aliter  in  the  case 
of  private  ways;  Com.  Dig.  Chimin,  D. 
2;  Bac.  Ab.  Highways,  C  But  it  is  not 
necessary  to  describe  ail  the  closes  inter- 
vening between  the  two  termini.  There- 
fore where  the  claim  was  in  the  form  in  the 
text,  and  it  appeared  that  the  way  was  from 
plaintiff's  close  over  land  of  third  persons 
and  thence  into  the  defendant's  close,  &c. 
it  was  held  that  the  plea  was  sufficiently 
proved  ;  Simpson  v.  Lewthvvaite,  3  B.  «fc 
Ad.  226. 

(r)  There  is  no  rule  which  la}'s  down 
that  because  a  road  forms  an  acute  angle 
in  order  to  reach  a  terminus,  it  does  not 
lead  "  towards  and  unto"  the  terminus  ; 
Rex  7).  Marchioness  of  Dovvnshire,  4  Ad. 
&  E.  232,  240. 

(5)  If  the  user  and  right  be  limited  to 
particular  periods  or  purposes,  the  plea 
must  state  the  fact  accordingly.  A  right 
of  Way  for  agricultural  purposes  is  a  limit- 
ed and  qualified  right  of  way,  and  does 
not  necessarily  confer  a  right  to  use  sucli 
way  for  general  and  universal  purposes  ; 
Jackson  v.  Stacey,  Holt,  N.  P.  R.  455. 
Right  of  way  for  rector  to  carry  away 
tithes  ;  James  ;'.  Dods,  4  Tyr.  201  ;  2  C. 
&M.266;  3  Chit.  PI.  5th  ed.  1128,6th 
ed.  1047.  Right  of  way  to  carry  minerals  ; 
Monmouthshire-  Canal  Company  v.  Har- 
ford, 1  C.  M.  &  R.  614  ;  5  Tyr.  72. 

By  the  New  llules,  lit.  Trespass  : — 

"  4.  Where  in  an  action  of  trespass  qua- 
re  claiisum  fregit  the  defendant  pleads  a 
right  of  icaxj  with  carriages  and  cattle  on 
foot  in  tlie  same  plea,  and  issue  is  taken 
thereon,  the  plea  sliall  be  taken  distribu- 
tively,  and  if  the  rigiit  of  way  with  cattle 
or  on  foot  only  shall  he  found  by  the  jury, 
a  verdict  shall  pass  for  the  defendant  in 
rqgjject  of  such  of  the  trespasses  proved 
as  sliall  be  justified  by  the  riglit  of  way  so 
found,  and  for  the  plaintiff"  in  respect  of 
such  of  the  trespasses  as  shall  not  be  so 
justified." 

"6.  And  in  all  actions  \n  which  such 
right  of  way   or  common    as   aforesaid,  or 
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free  will  and  pleasure  as  to  the  said  close  called  ["  The  Grange"]  be- 
longing and  appertaining  ;  and  the  defendant  saith,  that  during  part  of 
the  said  period  of  twenty  years,  to  wit,  at  the  said  several  times  when, 
&-C.  he  was  the  occupier  of  the  said  close  called  ["  The  Grange"] ;  and 
the  defendant  beiiig  such  occupier,  and  having  occasiion  and  being  so  en- 
titled to  use  the  said  way,  tdid  at  the  said  times  when,  &c.  with  his  ser-. 
vants  and  with  his  horses  and  other  cattle,  and  his  waggons  and  other 
carriages,  pass  and  repass,  in,  by,  through  and  along  the  said  way  from 
the  said  close  called  ["  The  Grange,"]  into,  through,  over  and  along  the 
said  close  in  which,  &c.  towards  ancf  unto  and  into  the  said  highway,  and 
so  from  thence  back  again,  in,  by,  through  and  along  the  said  way  unto 
and  into  the  said  close  called  ["  The  Grange,"]  (t)  using  the  said  way 
there  for  the  purpose,  and  upon  the  occasion  aforesaid,  as  he  lawfully 
might  for  the  cause  aforesaid  ;  and  in  so  doing  {n)  the  said  defendant,  at 
the  said  times  when  &c.  Avith  feet  in  walking,  and  with  the  feet  of  the 
said  horses  and  other  cattle,  and  the  wheels  of  the  said  waggons  and 
other  carriages,  unavoidably  trod  down,  trampled  upon,  consumed  and 
spoiled  a  little  of  the  grass  and  herbage  then  growing  and  being  in  the 
said  close  in  which  «fcc.  and  subverted,  damaged  and  spoiled  the  earth 
and  soil  of  the  same  close,  and  the  said  cattle  at  the  said  several  times 
when  &c.  in  passing  and  repassing  along  the  said  way,  by  stealth  and 
morsels,  and  against  the  will  of  the  said  defendant,  eat  up  and  depastured 
a  little  of  the  grass  and  herbage  then  growing  in  the  said  way  in  the  said 
close  in  which  &c.  :  and  because  the  said  fences,  gates,  stakes  and  posts 
in  the  declaration  mentioned  before  the  said  several  times  when  &c.  had 
been  wrongfully  put  and  erected,  and  were  then  standing  in  and  across 
the  said  Avay  and  obstructing  the  same,  so  that  without  digging  up,  pul- 
ling up,  breaking  down,  throwing  down,  prostrating  and  destroying  the 
said  fences,  gates,  stakes  and  posts  respectively,  the  said  defendant  could 
not  then  pass  and  repass  with  the  said  cattle  and  carriages  into  and  along 
the  said  close  in  which  &c.  in  the  said  way  there  as  he  ought  to  have  done, 
the  said  defendant  at  the  said  several  times  when  6lc.  in  order  to  remove 
the  said  obstructions,  diig  up,  pulled  up,  broke  down,  threw  down,  pros- 
trated and  destroyed  the  said  fences,  gates,  stakes  and  posts  in  the  said 
declaration  mentioned,  and  took  and  carried  the  said  fences,  gates,  stakes, 
and  posts  to  a  small  and  convenient  distance,  and  there  left  the  same  for 

other  similar  right  is  so  pleaded,  that  the  and  for  the  plaintiff  as  to  the  right  to  fetch 

allegations  as  to  the  extent  of  the  right  are  goods  ;  Knight  v.  Woore,  3   Scott,  826;  3 

capable  of  being    construed    distributirdy,  Bing.  N.    C.   8;  Phythian  t).   White,  1  M. 

they  shall  be  taken  distributively."  &  W.  216. 

And  the  Rules  prescribe  "  that  pleas'of  a  (t)  Cannot  go  upon  the  defendant's  land 

right  of  way  over  the  loms  in  quo,  varying  out  of  the  way  because  the  way   is  impas- 

the  termini  or  the   purposes,  are  not    to  be  sable  ;   BuUard   v.   Harrison,   4  M.   &.  Set. 

allowed."     Upon  a  plea  of  right  of  way  to  387;   Taylor  t?.  Whitehead,  2  Dougl.  47.5  ; 

fetch  water    and    goods   from    a  river,  the  aliter,  in  the  case  of  a  public  way. 
jury  having  found  the  right  to  fetch  water  (u)   Of  course  the  following  allegations 

and  negatived  the  right  to  fetch  goods,  the  will  depend   upon    the  form   of  the   decla- 

Court  ordered   judgment  to  be  entered  for  ration, 
defendant  as  to   the    right   to   fetch  water, 

[t7T9] 
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the  use  of  the  plaintiff",  doijij'-  no  unnecessary  damage  to  the  plaiiilift"  on 
tlios^  occasions  which  are  the  same  su.j)posed  trespasses  wJiercol'the  phiin- 
tiff  hath  above  comphiined  against  the  defendant  ;  and  this  he  is  ready  to 
verify. 


2.  Replication  to  the  above  Plea ;  denying  that  the  occupiers  of  De- 
fendant's Land  had  for  Twenty  Years  used  the  Way  as  alleged,  (v) 

And  as  to  the  said  plea   the  plaintiff*'  saith,  that  for  the  full  period 

of  twenty  years  next  before  the  commencement  of  this  suit,  the  respective 
occupiers  tfor  the  time  being  of  the  said  close  called  ["  The  Grange"] 
did  not  actually  have,  use,  or  enjoy,  nor  were  they  respectively  accus- 
tomed to  use  or  enjoy  as  of  right  and  without  interruption  the  said  sup- 
posed way  for  themselves  and  their  servants  to  go,  return,  [^-c  travers- 
ing the  right  of  loay  as  laid,  ending  with  the  icords  "  as  to  the  said  close 
belonging  and  appertaining"]  in  manner  and  form  as  the  defendant  hath 
in  the  said plea  alleged  ;  and  this  the  plaintiff  prays  may  be  inquir- 
ed of  by  the  country,  &c. 


3.  Replication  {to  a  Plea  of  forty  years'  enjoyment  of  a  Way  by  Oc- 
cupiers of  DefendanV s  Land)  that  the  user  did  not  affect  the 
Plaintiff,  he  being  Tenant  for  life, 

[See  Form,  &c.  Wright  v.  Williams,  1  M.  &  W.  77;  1  Tyr.  &  G. 
375,  S.  C.  It  was  there  held  that  a  replication  of  a  life  estate  under  2 
&  3  W.  4,  c.  76,  must  show  that  the  plaintiff"  is  the  person  entitled  to  the 
reversion  expectant  on  the  determination  of  the  life  estate.] 


4.  Plea  of  a  Right  of  Way  by  an  existing  Grant,  ^c. 

[There  is  nothing  in  the  prescription  act  to  interfere  with  a  claim  of  a 
right  of  way  by  express  grant ;  see  ante,  777,  note  (Jc),  per  Parke,  B. 
See  the  authorities  collected  in  Harrison  Ind.  tit.  AVay,  XII.  1  ;  3  Chit. 
PI.  5th  ed.  1122,  note  («),  6th  ed.  1041,  note  (?•) ;  Livett  t?.  Wilson,  3 
Bing.  115  ;  Plant  v.  James,  2  N.  &  M.  517  ;  4  Ad.  «&  E.  749,  765,  S.  C. ; 
Blewitt  V.  Tregonning,  3  Ad.  &  E.  554  ;  and    Forms,  id.     Right  of  way 

(v)  The  plaintiff  may  deny  that  defend-  1  M.  &  W.  77 ;  1  Tyr.  &  G.  375,  S.  C. 

ant    was   the   or.ciipier  of  the   close   in   re-  According  to    the  cases  it  is   rarely  neces- 

spect   of  which    the   way   was    claimed  at  sary  to  reply  specially.     De  injuria  gener- 

the  times  the   trespasses   were  committed,  aZ/j/,  cannot  be    replied;  ante,  728,  n.  (e)  ; 

or  may  traverse  as  above  the  right  of  way.  ante.,  40,  Form  3.     Where  there   is  an  un- 

The  principle  and  decisions  upon  the  stat-  doubted    right  of  way,   but   the   defendant 

ute  2  &  3  W.  4,  in  regard  to  the  effect  and  has  deviated  frpni  the  track,  or  been  guilty 

operation    of    the    general    denial    of    the  of  excess,  the  plaintiff  should  neic  assign, 

right  of  way  are  noticed,  a?iZc,  774,  note  (A),  as  areie,  770,  Form  1 ;  see  id.  note,  as  to 

As  to  replying  specially  the  exceptions  in  replying  excess. 
the  statute,  see  id.;  Wright  ^.Williams, 
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under  a  local  act  and  award;  3  Chit.  PI.  5th  ed.  1127;  6th  ed.  1044. 
Same  form,  Logan  v.  Burton,  5  B.  &  C.  513  ;  8  D.  &  R.  299,  S.  C.  ; 
Bassett  V.  Mitchell,  2  B.  &  Ad.  99.] 


5.  Right  of  Way  of  Necessity. 

[See  Forms,  «&c.   3  Chit.    PI.  5th   ed.    1125,  6th  ed.  1043;  Harr.  Ind. 
Way,  XII.  3,  and  Forms  in  cases  there  cited.] 

6,  New  Assignment  extra  viam. 
[See  Form,  &c.  a7tte,  770,  and  notes.] 


17.  Plea  of  Justification  under  a  public  Right  of  Way. 

And  for  a  further  plea  in  this  behalf,  the  defendant  saith,  that  before 
and  at  the  said  times,  when  &c.  there  was  and  of  right  ought  to  have  been 
a  certain  common  and  public  highway  (x),  into,  through,  over  and  along 
the  said  close  in  which,  &c.  for  all  the  liege  subjects  of  our  lady  the 
queen  to  go,  return,  pass  and  repass  on  foot  and  with  horses  and  other  cat- 
tle and  carriages,  at  all  times  of  the  year,  at  their  free  will  and  pleasure, 
wherefore  the  defendant,  being  a  liege  subject  of  our  lady  the  queen  and 
having  occasion  to  use  the  said  way,  did  at  the  said  times,  when,  &c.  with 
his  horses,  [^-c.  proceed  as  in  Form  1,  ante,  779. 

(x)  See  notes,  ante,  778. 
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1 .  Declaration  in  Q.  B.  [by  originat]  or  in  C.  P. 

Ill  the  Queen's  Bench,  [or  "  Common  Pleas."] 

[Hilary]  Term,  in  the year  of  the  r6'\gn  of  Queen  Victoria.  (6) 


(a)  The  action  of  ejectmont  is  a  mixed 
action,  for  this  recovery  of  the  possession 
of  real  property,  with  damages  for  with- 
holding it.  Tiie  property  itself  is  reco- 
vered in  tliis  form  of  action  if  the  claim- 
ant establish  Iiis  title,  but  the  damages  arc 
nominal  (except  in  particular  cases  by  stat- 
ute between  landlord  and  tenant)  and  usu- 
ally form  the  subject  of  a  subsequent  ac- 
tion of  trespass  for  mesne  profits;  see  in 
general,  3  Bla.  Corii.  199;  Ad.  Ej.  1; 
Tidd,  9th  ed.  1189  ;  id.  N.  P.  622  ;  1  Chit. 
PI.  6th  ed.  187;  Selw.  N.  P.  tit.  Eject- 
ment; Harr.  Ind.  tit.  Ejectment.  It  is  a 
fictitious  proceeding,  invented  for  the  pur- 
pose of  avoiding  the  difficulties  and  nice- 
ties attending  redl  actions.  The  nature  of 
the  action  is  perspicuously  explained  in 
Adams  on  Ejectment,  15,  &.c. 

A.,  the  person  claiming  title,  delivers  to 
B.,  the  person  in  possession,  a  declaration 
in  ejectment,  in  which  John  Doe  and  Ri- 
chard Roc,  two  fictitious  persons,  are  made 
tespcctiveiy  piaihlifl"  and  defendant,  and 
in  which  John  Doe  states  a  fictitious  de- 
mise of  the  lands  in  question  fi'om  A.  (llie 
real  ckiimant)  to  himself,  for  a  term  of 
years,  upon  which  John  Doc  entered,  and 
complains  of  an  ouster  from  tiicm  by  Ri- 
chard Roe  during  itscontinuance.  To  this 
declaration  is  annexed  a  notice,  su))poscd 
to  be  writteii  and  signed  by  Richard  Roc, 
informing  15.  {the  tenant)  of  the  proceed- 
ings, and  advising  him  to  apply  to  the 
Court  for  permission  to  be  made  drfendant 
in  his  place,  as  he,  having  no  title,  sh;ill 
leave  the  suit  undefended.  Upon  the  re- 
ceipt of  this  declaration,  if  B.  do  iiot  a|(- 
ply  vvilliin  a  limited  time  to  be  made  de- 
fendant, he  IS  supposed  to  have  no  title  to 
the  premises  ;  and  upon  an  affidavit  that 
a  declaration  has  been  regularly  served  up- 
on him,  the  Court  will  order  judgment  to 
be  entered  against  Richard  Roe,  the  casu- 
al ejector,  and  possession  of  the  lands  will 
be  given  to  A,  the  party  claiming  title. 
When  however  B.  applies  pursuant  to  the 
notice  to  defend  the  action,  the  Courts  an- 

Vol.  II  4-3 


nex  certain  conditions  to  the  privilege. 
Four  things  are  necessary  to  enable  a  per- 
soti  to  support  an  ejectment,  namely,  title, 
lease,  entry  and  ouster ;  and  as  the  three 
latter  arfe  only  feigned  in  the  modern  prac- 
tice, John  Doe,  the  nominal  plaintiff, 
would  bo  honsuited  at  the  trial  if  he  were 
obliged  to  prove  them.  The  Courts  there- 
fore compel  B.,  if  made  defendant,  to  en- 
ter into  a  rule,  generally  termed  the  con- 
sent rule,  by  which  ho  undertakes  that  at 
the  trial  he  will  confess  the  lease,  entry 
and  ouster  to  have  been  regularly  made, 
and  rely  solely  upon  the  merits  of  his  ti- 
tle ;  and,  lest  at  the  trial  he  should  break 
this  engagement,  another  condition  is  also 
added,  that  In  such  case  he  ehall  pay  the 
costs  of  the  suit,  and  shall  allow  judgment 
to  bo  entered  against  Richard  Roe,  the 
casual  ejector.  These  conditiohs  being 
complied  with,  the  declaratioh  is  altered 
by  niakifig  B.  the  defendant  instead  of 
Richard  Roe,  and  the  cause  proceeds  to 
trial  in  the  same  manner  as  in  other  ac- 
tions. The  action  is  commenced  by  the 
delivery  of  the  declaration  to  the  tenant 
in  possession,  and  there  is  ho  writ.  The 
action  is  not  within  the  provisions  of  the 
Uniformity  of  Process  Act,  or  the  New 
Rules  on  Pleading.  Within  what  time  the 
actioii  shoiild  be  commenced,  see  Tidd,  N, 
P.  622  ;  3  &.  4  W.  4,  c.  27,  s.  2  ;  Ad.  Ej. 
3d  ed.  45,  &,c.  To  maintain  this  action 
the  lessor  of  the  plaintiff  must  be  shown 
to  have,  on  the  day  of  demise  laid  in  the 
declaration,  a  strictly  legal  title  and  posses- 
sory right;  see  id.  ch.o;  1  Chit.  PI.  5th 
ed.  218;  6th  ed.  Ib9. 

The  following  alphabitical  list  of  par- 
ticular persons  conipetent  (except  where 
the  contrary  is  slated)  to  maintain  eject- 
ment may  be  found  useful.  It  is  chiefly 
framed  from  Mr.  SerjI.  Adams'  excellent 
work  on  this  action  (59  to  92,  3d  ed.)  : — 

.Idminislrators  for  leasehold  property, 
Ad.  Ej.  70,  71.  And  the  day  of  demise 
may  be  laid  after  the  death  and  before  ad- 
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Venue  local,  (c)]  to  wit,  Richanl  Roe  was  summoned  to  answer  f  Joliii 


ministration  granted  ;  2  Selw.  N.  F.  8tb 
ed.  719. 

j^dverse  possession  for  twenty  years,  par- 
ty having  ;  Ad.  Ej.  77  ;  see  id.  46  ;  3  &  4 
W.  4,  c.  27  >  Tidd,  N.  P.  622.  Even 
against  true  owner  who  ejects^;  Do«  v. 
Reade,  8  East, "358.  Indeed  mere  posses- 
sion suffices  against  a  vvro!ig-doer  ;  tijere- 
fore  if  A.  be  in  quiet  possession  without 
title,  and  B.,  having  no  title,  enter  upon 
him,  A.  may  maintain  ejectment  against 
B.  ;  see  Doe  v.  Dyball,  M.  &  M.  346  ;  1 
Chit.  Pi.  6lh  cd.  189;  2  Saund.  Ill;  4 
Taunt.  548,  note  («). 

Assionees  of  a  Batikrvpt,  Ad.  Ej.  67; 
see  Arch.  Bk.  L.  6th  ed.  153,1.57.  Lay 
day  of  demise  after  the  appointment  of 
the  assignees  ;  \  &,2  W.  4,  c.  56,  s.  26. 

Assignees  of  Insolvent  Debtor,  Ad.  Ej. 
67. 

Assignee  of  the  Rtvcrsion,  upon  right  of 
re-entry  lor  condition  broken,  or  forfeiture  ; 
Ad.  Ej.  72. 

Cestui  gue  irwst  cannot,  where  legal  title 
in  trustee  ;  Ad.  Ej.  32,  33,  82,  88,  211. 

Churchioardens  and  Overseers  of  the 
poor,  for  parish  lands,  «&c.  ;  Ad.  Ej.  79; 
see  Doe  d.  Hiley  v.  Jackson,  10  B.  &.  C. 
885;  Doe  d.  Llandesilio  v.  Roc,  4  Dowl. 
P.  C.  222,  as  to  mode  of  laying  the  demises. 
Doe  V.  Cockell,  6  C.  &  P.  525. 

Coparceners,  against  each  other  on  an 
actual  ouster  ;  and  against  others  on  joint, 
or,  it  seems,  separate  demises  ;  Ad.  Ej.  91, 
54,  209;  whew  n^oJ,  5  Ad.  &  E.  277. 

Copyholder  or  his  lessee  ;  Ad.  Ej.  63,  65. 
Heir  may,  without  admittance,  except 
against  lord  :  Surrenderee  only  on  admit- 
tance (before  trial)  ;  but  then  may  (except 
against  lord)  lay  demise  after  surrender 
and  before  admittance;  id.  and  213,309; 
see  3  Bing.  N.  C.  922. 

Corporatisns,  Ad.  Ej.  78;  demise  by; 
id.  215,  217. 

Divisee  may,  without  entry  ;  but  if  pre- 
mises not  freehold  must  have  executor's 
absent;  Ad.Ej.71.  J)ovisee  of  Copyhold, 
5Ad.  &E.  321. 

DoTcer.  Ejectment  lies  not  for  dower 
before  assignment;  Ad.  Ej.  66;  Doe  v. 
Nutt,  2  C.  &  P.  430. 

Elegit,  tenant  by;  Ad.  Ej.  69,  109; 
Tidd,  9th  ed.  1037,  1190. 

Executors,  Ad.  Ej.  69;  must  prove  will, 
but  may  lay  demise  before  probate  grant- 
ed ;  Roe  V.  Summerset,  2  Bla.  R.  694. 

Guardian  in  socage,  or  testamentary 
guardian,  but  not  guardian  for  nurture; 
Ad.  Ej.66. 

Heir,  unless  outstanding  term  in  trus- 
tees ;  Ad.  Ej.  32,  33,  53  ;  see  also  "  Copy- 
holder." Demise  by  heir  may  be  laid  on 
day  of  ancestor's  death  ;  id.  212. 

Husband  and  Wife  may  in  ejectment 
join  in  demise  for  wife's  land;  1  Chit.  PI. 
6th  ed.  74,  75, 


/Tsfan/!,  Ad.  Ej. .6-7.  218. 

Joint  Tenant,  against  each  other  \i  actual 
ouster;  against  others^n  joint,  or  it  seems, 
separate  demises;  Ad.  Ej.  54,  91,  209. 

Landlord,  on  power  of  re-entry  for  con'- 
drtron,  «Stc.  broken  ;  tenancy  ended  ;  or  on' 
notice  to  quit;  see  Ad.  Ej.  72,  189,  311, 
312,  316.  Day  of  demise  to  be  laid  after 
right  of  entry  accrued.  • 

Lessee  for  years,  Ad.  Ej.  59,  60. 

Legatee,  after  assent  by  executor,  if  pre- 
mises leasehold  ;  Ad.  Ej.71 ;  Doe  v.  (iuy, 
3  East,  120. 

Lunatic,  Ad.  Ej.  9}. 

Manor,  Lord  of,  against  copyholder.  Sec. , 
Ad.  Ej.  61,307,  308. 

Mortgagees  may  (after  forfeiture)  main- 
tain ejectment  against  mortgagor,  or  such 
of  his  lessees  or  tenants  who  became  so 
after  the  mortgage,  without  any  notice  or 
demand  of  possession  ;  but  tenants  of  the 
mortgagor,  who  became  so  after  the  mort- 
gr>ge.  Of  prior  tenants,  whose  tenancies 
have  been  recognized  by  attornment  or 
receipt  of  rent,  as  such,  arc  entitled  ta 
formal  notice  to  quit  before  ejectment  by 
mortgagee;  Ad.  Ej.  60,  108.  See  the  late 
cas«s,  4  B.  &  Ad.  299  ;  2  Bin^g.  N.  C.  538  ; 
1  N.  &  P.  650,  as  to  the  relative  position 
and  rights  of  the  mortgagee  and  tenants. 
Within  what  time  a  mortgagee  must  bring 
ejectment,  see  7  W.  4  and  1  Vic.  c.  28;  &■ 
Ad.  &  E.  291. 

Rectors,  Ad.  Ej.  80,  302  ;  see  "  Tithes." 

Rent  charge,  grantee  of;  Ad.  Ej.  71. 
When  demand  unnecessary  ;  Doe  v-  Hors- 
loy,  3  N.  &  M.  567. 

Tcjiants  in  Common,  against  each  other, 
if  actual  ouster  ;  againsJ  others  on  separuitc, 
not  joint,  demises;  Ad.  Ej.  Ol,  210. 
Amendment  at  trial,  where  demise  joint, 
refused  ;  Doe  d.  Poole  v.  Errington,  1  Ad. 
«&  E..  750.  On  a  count  on  a  demise  of  a 
whole  house,  &c.  an  undivided  moiety 
may  be  recovered;  id.  210,211. 

Tithes,  rector  or  vicar  entitled  to,  against 
persons  claiming  title  thereto,  Ad.  Ej..  80 > 
see  id.  18,  29,  217,  221,  302. 

Trustees  having  the  legal  title  ;  Ad.  Ej. 
33,81,211. 

JVidoio  for  free  bench,  but  not  for  dower 
until  after  assignmejit ;  Ad.  Ej.65, 66. 

(b)  A  declaration  in  ejectment  is  to  be 
entitled  (and  to  commence  and  conclude) 
according  to  the  old  form,  that  is  of  the 
term  in  which  it  is  delivered,  o^r  (if  deliv- 
ered in  the  vacation),  of  the  preceding 
term  ;  because  an  action  of  ej,ectment  is 
not  within  the  Rules  on  Pleading  of  Hilary 
term  1834;  Doe  d.  Gillett  v.  Roe,  1  C.  31. 
<fe  R.  19  ;  2  Dowl.  P.  C.  690,  S.  C.  But 
it  may  be  entitled  of  a  particular  day  out 
of  term  ;  Doe  d.  Ashman  v.  Roc,  1  Bing. 
N.  C.  253;  1  Scott,  166,  S.  C;  Doe  d. 
Fry  V.  Roe,  3  M.  &,  So.  370.  And  it 
seems  that  it  is  not  material,  if  there  be  no 


EJECTMENT— DECLARATIONS   IN.  783a 

Doe  of  a  plea  of  trespass  and'ejoct merit  (d)  &c.,  and  thereupon  the  said 

John  Doe,  hy his  attorney,  comphiins  against  tlie  said  Richard  Roe, 

tthat  whereas   one  [ (e)]  heretofore,  to   wit,  on  the  (f) day  of. 

in  the  year  of  our  Lord ,   in  the  parish   of in  the  county 

aforesaid,  had  demised  unto  the  said  John  Doe messuages,  {g) 

cottages, harns, stables, coaclihouses, outhouses,  ■  ■     • 

yards,  gardens,  orchards,  acres  of  arable  land, acres 

of  meadow  land, acres    of  pasture  land,  acres    of  woodland, 

acres  of  land   covered  with  water,  and acres  of  other  land, 

with  the   appurtenances,   situate  and   being  in  the   said  parisli  of in 

the  county  aforesaid,  to  have  and  to  hold  the  same  to  the  said  John  Doe 
and  his  assigns  thenceforth  for  the  term  of  fourteen  years  [a  sufficient 
number  of  years  to  extend  beyond  the  time  within  which  judgment  can  be  ob- 
tained,'] thence  next  ensuing  and  fully  to  be  complete  and  ended  ;  *  by 
virtue  of  which  said  demise,  the  said  John  Doe  entered  into  the  said 
tenements  with  the  appurtenances,  and  became  and  was  possessed  thereof 
for  the  said  term  so  to  him  thereof  granted  ;  and  the  said  John  Doe 
being  so  thereof  possessed,  the  said  Richard  Roe  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  with  force  and  arms  entered  into  the  said 
tenements  with  the  appurtenances  in  which  the  said  John  Doe  was  so  in- 
terested in  manner  and  for  the  term  aforesaid,  which  is  not  yet  expired, 
and  ejected  the  said  John  Doe  from  his  said  farm,  and  other  wrongs  to 
the  said  John  Doe  then  and  there  did,  to  the  great  damage  of  the  said 
John  Doe  and  against  the  peace  of  our  lady  the  queen ;  wherefore  the 
said  John  Doe  saith  he  is  injured  and  hath  sustained  damage  to  the 
value  of  c£100,  and  therefore  he  brings  his  suit,  &c.  [Add  the  following 
notice. '\ 


title  of  the  term,    »&c.  or   a  wrong   one,  if  competent  to  make  the    supposed    demise 

the  tenant  has  suflicient  notice  when  to  ap-  to  John  Doo  ;  Goodtitle  2'.  Galloway,  4  T. 

pear;  Ad.  Ej.    3d    ed.    207;  Tidd,  N.   P.  R.680.      Where    the    title   accrued    some 

625;  2  Ad.  «S6   E.    11.      The    declaration  time  back,  it   is  usual   and    prudent  to  in- 

may  be  entitled  before    the  day  of  demise  ;  sort  two  counts  on  the  demise  of  the  same 

when  the    tenant   appears    he  accepts  the  party,  one  laying  a  day  just  after  the  right 

declaration    as  of  the    term.     The  dccia-  first  accrued,  the  other  just  before  the  day 

ration    may  ho   delivered  after    the  essoin  the  declaration    is  dalivered.     The  record 

diiy  and    before  the    first  day  of  full  term,  and  judgment     in    cjcctmeni,   vvhicii     of 

R.  T.  1  W.  4,  r.  VII.  course  contain    the    declaration,   are    evi 

(c)  The  venue  in  the   margin  is  imma-  dencc  (see  ante,  760,    "  Mesne  Profits")  of 

terial  if  it  be    laid  rightly    in  the    body  of  the  lessor  of  the  plaintiff's  title   (from  the 

the  declaration;  Doe  d.  Goodwin  v.  Roe,  day  of  demise  laid)  in  the    subsequent  ac- 

3  Dovvl.  P.  C.  323.  tion  for  mesne  profits,  which  is  the  reason 

{d)  The  supposed  original  writ  is  not  to  why  the  former  count    should  be  adopted  ; 

be    recited;  Keg.  Gen.   Ilil.   T.  2   W.  4,  sec    further  ante,  7^2,   note  (a)  ;  Ad.    Ej. 

reg.  4.  3d  ed.  12. 

(c)  This  is    to  be  the   name  of  the    real         {g)  Describe  the  premises  fully,  adopt- 

claimant,  \y!jo    must  have    the    legal    title  ing  only  such    parts  of  the  above   descrip- 

and    right  of  possession;    sec  ante,   782,  tion  as  applies.     Ejectment  lies  in  general 

note  (a).     When    tiic    demises    should   be  only  for  corporeal  hereditaments,  of  which 

several,  see  id.     In    cases  of  doubt,  insert  the  sheriff"  can   give    possession  ;    Ad.  Ej. 

counts  on  the  demises  of  dilfercnt  persons  3d  ed.  18,  &c.     The  word."  tenement"  is 

probably  having  the  legal  title.  therefore    improper;    id.  25;    see    further 

(/)  This  must  be  a  day  after   the  right  forms   in    3  Chit.  PI.    and  notes.     Eject- 

of  entry  of   the  lessor  of  the  plaintiff"  had  mcnt  for  a  "  tin-bound  ;"  Doe  i'.  Alderson  , 

accrued,  and    when  ho    would    have  been  1  M    &  VV.  210 
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I^otice  to  Appear,  to  be  subscribed  to  Declaration. 

Messrs.  C.  D.  and  E.  F.  (A) 

I  am  informed  that  you  [if  several  tenants  state,  '*  or  some  of  you,"]  are 
tin  possession  of,  or  claim  title  ["  or  one  of  you  is  in  possession  of,  or 
claims  title"]  to  the  premises  in  this  declaration  of  ejectment  mentioned 
or  to  some  part  thereof,  and  I  being  sued  in  this  action  as  a  casual  ejec- 
tor only,  and  having  no  claim  or  title  to  the  same,  do  advise  you  to  apr 

pe^r  in  next —  term,  [or,  if  the  premises  lie  in  London  or  Middlesex ^ 

••  on  the  first  day,"  or  "  first  four  days"  ^*  of  next term,"  (^)]  in  her 

majesty*s  Court  of  Queen's  Bench  wheresoever  (/c)  her  majesty  shall 
then  be  in  England,  [or  in  the  Common  Pleas,  "in  her  majesty's  Coiitt  of 
Common  Bench  at  Westminster,"]  by  some  attorney  of  that  Court,  and 
th^n  a,nd  there,^  by  rule  of  the  same  Court,  to  cause  yourself  [or  "  your- 
selves or  some  of  you,"]  to  be  made  defendant  [defend?ints]  in  my  stead,^ 
otherwise  (/)  I  shall  suffer  judgment  to  be  entered  against  me  by  default 

and  you  will  be  turned  'out  of  possession.     Dated  this day  of 

A.  D.  -!f5 —  [dai/  of  servic^."] 

Yo\irs,  &.C. 

Richard  Roe- 


2.  The  like  with  Two  or  more  Counts  or  Dernises.  (m) 

Proceed  as  in  Form  1  to  the  asterisk.'^     And  whereas  also  the  said 

[or  *•  one  — — ,"]  heretofore,  to  wit,  an  tlie  day  of in  the  yea\ 

of  oar  Lord -,  in    the  parish   aforesaid   in  the  county    aforesaid,  ha4 

demised  to  the  said   John  Doe  other  messuages  [c5'C.  as  before,]  with 

the  appurtenances,   situate  and  being  in  the  parish  aforesaid  in  the  coun- 
ty aforesaid,  to  have  and  to  hold  the  same  to  the  said  John  Doe   and  hia 

assigns  thenceforth  for  the  term  of  years  thence   next  ensuing  and 

fully  to  be  complete  and  ended  ;  by  virtue  of  which  said  several  demises, 
the  said  John   Doe  entered  into  the  said   several  tenements,  with  the  ap- 

(h)  The  notice  should  be  addressed  to  1208.     A  notice  to  appear  "  in  dye  time," 

the  tenant,  or  under-tenants   (if  any),  in  Doe  d.  Forbes  v.  Roe,.2  Dovvl.  P.  C.  420, 

actual  possession.     It  seems  to  be  unnec-  or  "  in  eight  days  after  Hilary,"  instead 

essary  to  state  the  christian   name  of  the  of    Hilary  term    generally,     Lackland   lu 

tenant,;  and  that,  if  stated,  a  mistake  is  Badland,  8  Moore,  79,  is  bad.     As  to  the 

ynimportant,  there  being  an  affidavit  that  notice  in  particular  cases,  see  Forms  7  and 

the  person  served  is  the  person   intended  ;  8,  infra. 

Doe  d.  Warne  v.  Roe,  2  Dowl.  P.  C.  517  ;         (/;:)  The  omission  of  the  words  "  where- 

Doc  d.  Frost  v.  Roe,  3  Dowl.  P.  C.  14, 563 ;  soever,  &c.,"  not  material ;  Doe  d.  Thomas 

1  H.  &,  W.  217;  2  id.  567 ;  Doe  d.  Stain-  v.  Roe,  2  Chit.  R.  171. 
ton  V.   Roe,  6  M.  &.  Sel.  203  ;  Arch.  Ch.         (l)  A  notice  omitting  to  state  this  consc- 

5th  ed.  639.     Where  there  are  several  ten-  quence,  held    defective,  but   amended   on 

ants,  the  notice  is  usually  addressed  to  all,  terms;  Doe  d.  Darvvent  v.  Roe,   3  Dowl 

but  each    copy  may  bo    addressed  only  to  P.  C,  336. 

the  particular  tenant  sewed  ;  id.;  Doe  d.         (?n)  Sve  ante,  784,  notes  (f)  (/).     As  to 

Field  V.  Roe,  1  H.  &  W.  516.  costs  of  issue  found  for  defendant;  Doe  d. 

(i)  Ch.  Arch.  5th  ed  639;  Tidd,  9th  ed  Smith  v    Webber,  1  H.  &.  W-  10. 
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piirtenances,  and  bccnmc  and  was  posse.ssed  thereof  for  the  said  several 
terms  so  to  him  thereof  respectively  granted  as  aforesaid  ;  and  the  said 
John  Doe  being  so  tliereof  possessed,  tlie  said  Richard  Roe  afterwards, 
to  wit,  on  the  day  and  year  hist  aforesaid,  with  force  and  arms  &,c.,  en- 
tered into  the  said  several  tenements  with  the  appurtenances,  in  wliich 
the  said  John  Doe  was  so  interested  in  manner  and  for  the  several  terms 
aforesaid,  whicli  are  not  yet  expired,  and  tejected  the  said  Jolui  Doe 
from  his  said  several  farms  and  other  wrongs,  [conclude  as  before,  adding 
notice  to  appear, 

3.  Declaration  in  Ejectment  in  the  Q.  B.  by  Bill,  (n) 

In  the  Queen's  Bench. 

•■ Term  [«5  in  Form  1.] 


(to  wit.)     John  Doc  complains  of  Richard   Roe,    being  in  the 

custody  of  the  marshal  of  the  Marshalsea  of  our  hidy  the   queen,  before 

the  queen   herself,  of  a  plea,   for   that  one on  [Sfc.  proceed  as  in 

Form  1  or  2,  as  the  case  may  he,  to  the  alia  enormia,  and  than  conclude  as 
follows,']  and  other  wrongs  to  the  said  John  Doe  then  and  there  did, 
against  the  peace  of  our  lady  the  queen,  and  to  the  damage  of  the  said 
John  Doe  of  XI 00  ;  and  therefore  he  brings  his  suit,  &c. 

C  John  Den 

Pledges  (o)  to  prosecute.    <  and 

C  Richard  Fen 

Add  the  notice  to  appear,  as  ante,  784,  Form  \,  except  thai  the  tenant 
is  to  be  required  to  appear  "  in  her  majesty's  Court  of  Qmcw's  Bench  «< 
Westminster,''''  omitting  "  tvheresoever,^''   ^c] 


4.  Declaration,  Sfc.  in  the  Exchequer, 
In  the  Exchequer  of  Pleas. 


Term  [as  in  Form  1.] 

(to  wit.)     John   Doe,   a  debtor  to    our  sovereign   lady   the  now 

queen,  comes  before  the  barons  of  her  majesty's  Exchequer  at  West- 
minster on    the  — —  day  of [last  day  of  the   term  preceding  the  time 

of  service,']  in  this  same  term,  by  his   attorney,    and  complains  by 

bill  against  Richard  Roe,  present  here  in  Court  the  same  day,  of  a  plea 
of  trespass  and  ejectment  of  a  farm;  for  that,  [<!^'C.  proceed  as  in  the  pre- 
ceding forms,  but  conclude  thus  .*]  to  the  damage  of  the  said  John  Doe  of 
£100,  whereby  he  is  the  less  able  to  satisfy  our  said  lady  the  queen  the 
debts  which  he  owes  her  majesty  at  her  said  exchequer  ;  and  therefore 
he  brings  his  suit,  &c. 

Pledges,  &c. 

(?i)  It  is   usual  to  proceed    in  Q    B.  by     are  omitted  in  the  form  in  Cut.  on  Plead- 
original,  not  by  bill.  ing,  and   the  oniissipn  could  not  be  taken 

(o)  T.   Chit.   Forms,  4^5  ;  but   pledges     advantage  of 
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Mr. J[the  tenant  or  tenants  in  actual  possession.] 

I  am  infoDned  that  you  are  in  possession  of  or  claim  title  to  the  prem- 
ises in  this  declaration  of  ejectment  mentioned,  or  some  part  thereof, 
and  I  being  sued  in  this  action  as  a  casual  ejector  only,  and  having  no 
claim  or  title  to  the  same,  do  advise   you  to  appear  in  my  stead  in  next 

term,    {^or  in  f London  or   Middlesex^  "  on  the   first  day,"  or  "  first 

four  days"  "  of  next term,"]  in  the  office  of  pleas   of  her  majesty's 

Court  of  Exchequer  at  Westminster,  and  then  and  there  defend  your  title 
to  the  aforesaid  premises  or  to  such  part  or  parts  thereof  as  is  or  are  in 
your  possession,  otherwise  I  shall  suffer  judgment  therein  to  be  entered 
against  me  by  default,  and  you  will  be  turned  out  of  possession,  (p) 

Dated  this  day  of 18 — . 

Yours,  &c. 

Richard  Roe. 


5.  Declaration  and  Notice  to  appear  on  a  Vacant  Possession,  and 
the  Tenant's  Abode  being  unknqjvn.  {q) 

[The  declaration  in  this  case  is  the  same  as  in  other  cases,  except  that 
the  plaintiff*  and  defendant,  as  well  as  the  lessor  of  the  plaintiff,  are  the 
real  parties  and  are  named,  and  instead  of  the  usual  notice  to  appear 
and  plead,  use  the  following,  which  should  be  addressed  to  the  late  ten- 
ant (sed  vide  Ad.  Ej.  200,  id.  396,  397): — "Take  notice,  that  unless  you 
appear  in  Her  Majesty's  Court  of  Queen's  Bench  [or,  "  C.  P."  or  "  Exch. 
of  Pleas"]  at  "Westminster  in  next Term  [or,  if  in  London  or  Middle- 
sex "  within  the  first    four  days,"    or  "  on   the  first    day"  "  of  next 

term"]  at  the  suit  of  the  above  named  plaintiff'  A.  B.  and  plead  to  this 
declaration  in  ejectment,  judgment  will  be  thereupon  entered  against  you 
by  default.     Dated  [<§^c.] 

Yours,  &o. 

Plaintiff's  Attorney. 

[See  Tidd,  App.  181 ;  Chit.  Forms,  3d  ed.  462 ;  3  Chit.  PI.  5th  ed.  888; 
6th  ed.  632:  Ad.  Ej.  App.  396,  397;  Imp.  K.  Br  8th  ed.  616.] 


G.  Declaration  by  Landlord  against  Tenant  under  stat.  4  Geo.  2,  c. 
28,  on  Forfeiture  by  Nonpayment  of  Rent,  and  there  being  no  suf- 
ficient disti'ess,  ^c. 

[The  forms  of  the  declaration  and  notice  are  the  same  as  usual,  wheth- 
er the  premises  be  tenanted  or  not,  as  the  statute  allows  a  copy  of  the 
declaration  to  be  affixed  on  the  premises,  the  notice  being  addressed  to  the 

(p)  See  form,  Tidd,  App.  189;  Ch.  Forms,         {q)  See   the  practice  and  when  applica- 

3d  ed.  425.     But  in  3  Chit.  PI.  5th  ed.  888,  bio  in    this    case,   Ad.    Ej.    199,   3d    ed. ; 

6th  ed.  632,  the  form  is  directed  to  be  as  in  Woodf,   by  Harr.  827;  Cli,  Arch.  5th  ed- 

Q..  B.  or  C.  P,  except  in  describing  the  668. 
Court. 
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last  tenant  in  possession.     Sec  2  Chit.  Arch.  Pr.  5th  ed.  071 ;  Woodl".  by 
Harr.  2d  cd.  728 ;  Ad.  Ej.  3d  cd.  1C2;  Tidd,  0th  cd.  1107.] 


7.  Declaration,  fye.  in  Ejectment  hy  Landlord  against  Tenant  under 
Stat.  1  Geo.  4,  c.  87.  (r) 

[77tc  declaration  is  the  same  as  in  ordinary  cases,  but  the  notice  to  appear, 
instead  of  the  usual  notice,  should  be  as  follows ;] 

Mr.  [the  tenant  or  tenants  in  actucd possession.']     Take  notice   that, 

according  tto  the  statute  in  such  case  made  and  provided,  you  are  here- 
by required  to  appear  in  her  Majesty's  Court  of  Q.  B.  [or,  "  C.  P."  or,  in 
the  Exchequer,  "in  the  office  of  pleas  in  her  Majesty's  Court  of  Excheq- 
uer"] at  Westminster  [or  by  original  in  Q.  B.  "  wheresoever  her  Ma- 
jesty shall  then  be  in  England,"]  on  the   first  day  of  next term  [or, 

in  country  causes  "in  next term,"]  then  and  there  to  be  made  defen- 
dant in  this  action  of  ejectment,  and  then  and  there  to  enter  into  a  re- 
cognizance by  yourself  and  two  sufficient  sureties  in  such  sum  as  to  the 
said  Court  shall  seem  reasonable,  conditioned  to  pay  the  costs  and  dam- 
ages which  shall  bq  recovered  in  this  action  (s)  if  the  Court  shall  so  or- 
der. 

Dated  this day  of  — ^-  18 — ■  Yours,  &c. 

A.  B.  l^the  landlord  and  lessor  of  plaintiff','] 
{or,  "E.  F.  attorney  for  the  said  A.  B."]  (<) 


8.  Declaration,  &fc.  in  Ejectment  by  Landlord  against  Tenant  under 
1 1  Geo.  4  8f  1  Will.  c.  70,  s.  36.  {u) 

In  the  Q.  B.  [or,  "  C.  P."  (a)] 

On  the day  of [the  day  next  after 

the  day  of  demise  stated  in  the  declaration]  in  the 

year  of  the  reign  of  Queen  Victoria. 

(to  wit.)     Richard  Roe  was  attached  to  answer  John  Doe  of  a 

(r)  This  statute  applies  only  where  the  sufficient;  Doc  d.  Beard  i'.  Roc,  1  M.  &W. 

tenant  hehl  under  a  lorittcn  demise,  vviiich  360. 

has  expired  or  been  determined  by  notice  (?/)  This  statute  applies  only  to  land- 
to  ({Vi\\.,  unAthGiQw^nl  ox  undfir\.Gntt.niho\&a  lords  who  may  acquire  aright  of  entry 
over  after  a  written  demand  of  possession,  against  tlieir  tcimnts  or  undertenants  on 
and  enables  the  Iandi(  rd  to  require  the  ten-  the  expiration  of  the  tenancy  or  by  forfeit- 
ant  to  appear  to  be  made  defendant,  and  ure,  in  Hilary  or  Trinity  terms  (being  is- 
give  bail  or  security  for  the  costs  and  dam-  suable  terms)  or  after  those  terms  and  be- 
ages,  and  the  Court  has  power  to  enforce  fore  the  respective  succeeding  terms ;  and 
this  requisition  ;  see  Ad.  Ej.,  3d  ed.  3G7  to  it  enables  such  landlords  "at  any  time 
376;  Tidd,  9th  cd.  1209,  1221  ;  Ch.  Arch,  within  ten  days  after  such  tenancy  shall 
675.  expire,  or  right  of  entry  accrue,  to  servo 

(5)  This  general  form    suffices,  and  it  is  a  declaration  in  ejectment  intituled  of  the 

not  necessary  to  specify  in  detail  the  pur-  day  next   after    the  day  of  the  demise  in 

poses  for  which   the    tenant  is  to    appear,  such   declaration,  whether  the  same  shall 

&c.;  Doe  d.  Beard;;.   Roe,   1  31.   &.  W.  be  in  term  or  vacation,  with  a  notice  there- 

360.  unto   subscribed    requiring   the   tenant   in 

it)  ''A.  B.  agent  for"  the  plaintiff"  held  possession  to  appear  and  plead  within  ten 
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plea  [<^c.  as  in  a  common  declaration  in  ejectment  to  the  end,  but  instead  of 
the  usual  notice  substitute  the  following  :1 

Mr.  C.  D.  [the  tenant  or  tenants  in  actual  possession.'\  I  am  infoniied 
that  you  are  in  possession  of  or  claim  title  to  the  premises  in  this  decla- 
ration of  ejectment  mentioned,  or  to  some  part  thereof,  and  I  being  sued 
in  this  action  as  a  casual  ejector  only,  and  having  no  claim  or  title  to  the 
same,  do  advise  tyou  by  sonic  attorney  of  her  Majesty's  Court  of  Q.  B. 
[or,  "  Common  Pleas"]  at  Westminster  to  appear  and  plead  in  the  said 
Court  within  ten  days  from  the  receipt  hereof  ,  and  then  and  there  by  rule  of 
the  same  Court  to  cause  yourself  to  be  made  defendant  in  my  stead,  and 
within  the  time  aforesaid  to  plead  to  the  said  declaration,  otherwise  I  shall 
suffer  judgment  to  be  entered  against  me  by  default,  and  you  will  be  turn- 
ed out  of  possession. 

Dated  this day  of  a.  d.  

Yours,  &c. 

Riciiard  Roe. 


PLEA  IN  EJECTMENT. 


In  the 


- — —  Term  —  Victoria. 

^       And  the    defendant   by ,  his   attorney,  [or,  "  itt 

person"]  says,  that  he  is  not  guilty  of  the  said  supposed 
trespass    and    ejectment    [or,    if  there  he  several  counts, 

v>"  trespasses  and  ejectments,"]  above  laid  to  liis  charge 

I  or  either  of  them,  or  any  part  thereof,  in  manner    and 
.      form  Tis  the  said  John  Doe   hath    above    thereof  com- 

of 3  plained  against  liim  ;  and   of  this   the   defendant   puts 

himself  upon  the  country,  &c. 


CD. 

ats. 

Doe 
on  the 
demise 


In  the 


Heplicalion. 


Term,  [4*c.J 


And  the  said  John  Doe,  a:s  to  the  plea  of  the  defendant 
by  him  above  pleaded,  and  whereof  he  he^th  put  himself 
upon  the  country,  doth  the  like.     Therefore,  [^^c] 

days,"  and  six  days  notice  of  trial  before  625;  Ad.  Ej.  3d  ed.  376;  Ciitt.  Arch.  5th 

the  commission  day  is  to  be  given,  with  ed.  681. 

power  to   a  judge  to  stay,  &c.     The  stat-         (x)  In  Exchequer   the  form  would  be  as 

ote  does  not  apply  to  ejectments  in  London  ante,  786,  Form  4,   except  that   the  dccla- 

or  Middlesex,  nor  to  cases  where  the  right  ration  is  to  be  specially  entitled,   and  the 

accrues   before   the  first   day  of  Hilary   or  notice  will  be  to  appear  (in  Exchequer)  a:g 

Trinity   terms,    though    after    the    essoign  above. 
days  ;  see  in  general  Tidd,  N.  P.  623  to 
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replication  thereto,  18 
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Pleas  in  Abatement. 

non-joinder  of  a  cb-defendant,  197 

affidavit  of  truth  thereof,  198 

non-joinder  of  a  co-executor  as  a  defendant,  200 

of  the  coverture  of  plaintiff,  id. 

the  like  of  defendant,  201  n 

of  the  pendency  of  another  action  for  the  same  demand,  id. 

by  an  attorney  that  he  is  privileged,  as  such,  to  be  sued  ih  another  Court,  202 

Replications  thereto. 

to  plea  of  non-joinder  that  defendant  alone  promised,  189 

to  like  that  the  other  coritractor  is  hot  resident  vvithill  the  jUris(iiction  oif  the 

Court,  199 
to  like  that  the  otheir  contractor  is  a  certificated  bankrupt  or  discharged  Ihsol- 

Vent,  id. 
to  like  new  assignment  that  the  action  is  for^liflerent  promises,  id. 
to  plea  of  coverture  that  defendant  is  not  married,  201 

Abstract. — Sec  Vendor  and  Purchaser.  * 

assumpsit  for  not  delivering  6f,  on  sale  of  estate,  418 
plea  thereto,  403,  404 

ABUTTALS.— 5ee  Trespass. 

ACCEPTOR.— Sec  Bills  of  Exchange". 
declaration  against,  in  assumpsit,  75 — Ol 
the  like  in  debt,  420,421 

ACCEPTOR  SUPRA  PROTEST. 

assumpsit  by  indorsee  against,  91 

ACCOMMODATION  BILL.  . 

assumpsit  by  acceptor  of,  agaiHst  drawer  for  hot  indemnifying,  124 

ACCORD  AND  SATISFACTION. 

Pleas  of,  to  Declarations  in  Assumpsit. 

plea  of  accord  and  satisfaction  after  breach  by  delivery  of  goods,  206 

plea  that  the  note  sued  on  has  been  satisfied  by  work,  and  the  sale  and  de- 
livery of  goods,  and  the  loan  of  moneys  by  the  defendant  to  the  plaintiff, 
under  an  agreement  to  that  effect,  id. 

that  a  bond  has  been  taken  in  satisfaction,  207 

plea  to  a  declaration  for  money  paid  for  defendant's  use,  that  at  the  time 
plaintiff  became  liable  for  the  money  as  defendant's  surety,  the  defendant 
deposited  goods  with  the  plaintiff,  with  a  power  of  sale,  and  that  plaintiff 
sold  the  same  in  satisfaction  of  the  demand,  208 

plea,  that  defendant  was  indebted  to  plaintiff  and  to  ohe  D.  W.,  and  at  their 
request  he  gave  them  jointly  a  warrant  of  attorney  for  their  debts  in  full 
satisfaction,  id. 

Vol.  II.  a 
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ACCORD  AN&  SATISFACTION— (continued.) 

pfea  to  a  (Jecraration  i»  assamjiBit  to  recover  an  annua]  s&m,  thai  h  was  agrees? 
between  plaintifl'  and  defendant,  that  defendant  should  retain  thereout 
enough  to  pay  a  debt  due  to  himself  from  a  third  person,  and  against  whom 
he  ahmild  not  take  proceedings,  210 

plea  of  an  agreement  that  a  debt  due  from  the  plaintitT  and  a  third  person  tw 
llie  defendant,  shoiald  be  set  oft' against  the  debt  sought  to  be  recovered,  the 
defendant  paying  the  difference,  211 

that  the  plajntiff  and  a  third  person  had  mutual  accounts,  and  that  it  was 
agreed  between  them  and  defendant  that  the  debt  of  the  latter  should  be 
accredited  to  the  plaiutrfi'in  hi-s  account  with  the  third  party,  who  should  be 
paid  by  the  defendant,  212 

plea,  that  the  debt  has  been  extinguished  by  an  agreement  between  the  plain- 
tiff and  the  defendant,  and  a  third  person  who  was  the  defendant's  debtor, 
,that  the  plaintiff  should  accept  such  third  person  as  his  debter  in  Vma  an^ 
t  in  discharge  of  defendant,  213 

pleas  of,  to  actions  of  debt,  444 
observations  thereon,  id. 

pleas^of,  to  action  on  the  case,  619 
the  like  in  trespass,  726 

replication  that  defendant  did  not  deliver  in  satisfactk>D,  206- 

ACCOUNT. 

assumpsit  against  agent  for  not  rendering,  47 

ACCOUNT  STATED, 
common  count  for,  43 
pleas  to,  204  i,  214 

ACT  OF  PARLIAMENT.— 5ce  Statutes. 

ADMINISTRATOR.— See  E.XECUTI0N. 

Commencement  of  Declaration  by  and  against,  9 

the  like  with  will  annexed,  no  executor  being  appointed,  id. 
the  like  of  goods  left  unadministered  by  an  executor  deceased,  10 
by  an  administrator  during  minority  of  an  executor,  id. 
by  husband  and  wife  administratrix,  11 
against  an  administrator,  id. 

On  Bills  of  Exchange  and  Promissory  JVotes. 

by  an  administrator  on  promises  to  the  intestate,  44 

the  like  laying  a  debt  to  the  intestate  and  a  promise  to  the  plaintiff,  4Sr 

by  administrator  on  a  cause  of  action  arising  after  intestate's  death,  id. 

against  an  administrator  on  promises  by  the  intestate,  46 

against  an  administrator  laying  a  debt  from  the  intestate,  and  a  promise  by  the 

administrator,  id. 
against  administrator  on  cause  of  action  arising  after  the  intestate's  death,  id. 
by  administrator  of  drawer  and  acceptor,  85 
by  drawer's  administrator  of  acceptor,  id. 
by  indorsee  of  administrator  of  drawer  and  acceptor,  86 
against  administrator  of^  payee  of  note  and'  maker,  15S 
against  administrator  of  maker,  id. 

In  other  cases. 

by  administratrix  against  stage  coach  proprietor  for  negligence,  whereby  intes- 
tate's leg  was  broken  and  ho  died,  showing  special  damage,  98 
by  husband  and  wife  as  administratrix,  123 

by  administratrix  against  vendor  of  freehold  estate  for  not  delivering  abstract 
of  title  to  the  intestate,  whereby  he  incurred  expenses,  &c.  184 

In  Trover. — See  Trovee. 

Pleas  ly,  in  Assumpsit. 

that  letters  of  administration   granted  by  a   bishop  to  the  plaintiff,  claiming 

as  administrator  are   void,  because   intestate  had   bona  notabilia  in  another 

diocese,  215 
that  defeftd'ant  re  not  administrator,  216 

ADMITTING  PAYMENT. 

e'dmmon  count  in  assumpsit,  stating  exact  sum  due,  and  admitting  payments  ott 

account,  44 
Che  Ukt  in  d«bt,  416 
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ADULTERY.— Sec  Husband  and  Wife. 

AFFIDAVIT. 

•of  trath  of  plea  in  abatement,  197 

plea  to  debt  on  bond,  denial  •of  a/lidavit  of  debt.  447 

AGENT.— 5ce  Bailees— Broker. 

assumpsit  by,  for  commission,  &c.  47  , 

against,  for  not  accounting,  47 

for  not  usin^  due  care  m  selling,  48 

for  not  obeying  orders  of.  principal,  40 

for  not  selling  goods  at  stated  prices,  not  accounting  for  tliose  sold,  and  not  de- 
livering up  the  remainder,  49 

against  auctioneer  for  selling  on  credit,  50 

against  captain  of  ship  or  agent  at  the  suit  of  owner,  for  not  procuring  auflicient 
eargo,  51 

the  like,  for  not  properly  stowing  eargo,  id„ 

against  shipping  broker  for  not  forwarding  plaintiff's  goods  by  vessel  going 
abroad,  52 

against  payee  of  a  bill  of  exchange  ((drawn  by  plaintiff  on  a  third  person  and  in- 
dorsed by  defendamt)  for  not  ta|ting  up  the  bill  with  money  paid  to  him  by 
the  pJai'iatiff  for  that  purpose,  whereby  plaintiff  was  arrested  on  the  bill,  53 

against  a  feiH  brolier  for  not  discounting,  &c.  a  bill,  54 

against  distraining  broker  for  negligence  i«  keeping  and  selling  goods  distrained,  id. 

against  agent  on  implied  promise  that  he  had  ^luthority  from  his  principal  to  sell 
goods  to  the  plaintiff,  56 

by  principal  against  agent  on  his  guarantee,  id. 

d«clai-atioQ8  in  case  by  or  against,  496,  497 

Pleas  by. 
pleas  (ito  Form, page  47)  1st,  that  defendant  did  not  sell  the  goods;  2d,   that 

he  was  not  required  to  account;  3d,  that  ha  rendered  an  account  of  the 
sale,  217 

pleas  (to  Form,  page  48)  that  defendant  used  due  care  in  selling,  id. 
•  pleas  (to  Form,  page  49)  Ist,  that  plaintiff  did  not  order  defendant  to  sell  at 

the  price  mentioned  ;  2d,  that  defendant  could  not  obtain  the  price  ;^3d, 
that  defendant  sold  part  [at  such  price ;  4th,  that  the  defendant  used  due 
€are  in  trying  to  obtain  the  price  ;  5tli,  that  plaintiff  consented  to  delay  the 
sale,  and  then  allowed  defendant  to  sell  for  the  best  price,  id. 

replication  to  last  plea,  218 

plea  to  a  declaration  for  money  had  and  received,  that  the  defendant  received 
the  moHey  as  the  pfaintiff's  agent,  and  that  it  was  stcflen  from  him,  id. 

plea  to  an  action  by  an  agent  for  work  and  money  paid,  that  the  work  was 
done  and  the  money  paid  in  respect  of  gambling  transaction  as  to  the  pric» 
of  goods,  219 

plea  in  case,  denying  retainer  of,  619 

AGISTMENT. 

assumpsit  for,  57 

AGREEMENT. 

assumpsit  on  public-iiouse  agreement,  178 

for  discharging  plaintiff  from  completing  work  according  to  agreement,  195 

plea  that  agreement  was  obtained  by  fraud,  304 

replication  denying  fraud,  305 

AGREEMENT  OF  REFERENCE. 

assumpsit  on  award  in  pursuance  of,  69 

ALTERNATIVE. 

demurrer  to  plea  for  being  in  the  alternative,  35 

ANCIENT  FERRY. 

case  for  disturbance  of,  527 

ANCIENT  LIGHTS. 

declaration  in  case  for  obstruction  of,  407 

the  like  for  continuing  an  obstruction  erected  by  another  person,  499 

plea  denial  of  possession,  620 

the  like  to  alleged  right  to  light,  &c.  id. 
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ANIMALS.— S^e  Mischievovs  Animals. 

ANNUITY, 

assumpsit  for  arrears  of,  where  consideration  past  seduction  and  cohabitation,  57 

against  attorney  for  negligence  in  investigating  security,  65 — 67 
debt  for  arrears  of,  416* 
covenant  on, 466 

■plea  to  action  by  payee  of  notes,  that  they  were  given  in  payment  of  the  arrears  of 
an  annuity  usuriously  granted,  401 

debt  on,  no  memorial  enrolled  according  to  55  Geo.  3,  c.  141,  445 

to  like  a  defective  memorial,  id. 
replication  that  there  was  a  memorial  enrolled,  446 

to  a  plea  of  no  memorial  that  the  consideration  was  not  pecuniary,  44? 
rejoinder  nul  tiel  record,  446 
surrejoinder  thereto,  id. 
avowry  for,  in  replevin,  705 
pleas  in  bar  to  an  avowry  for  an  annuity  bequeathed  by  will,  id-- 

denial  of  the  will,  id. 

denial  of  the  bequest,  id. 

that  the  testator  was  nan  conopoa,  id. 

APOTHECARIES.— S'fie  Surgeon. 
assumpsit  by,  for  his  bill,  58 

case  for  deceit  in  sale  of  practice  as  an  apothecary,  530 
case  against,  for  negligence,  597 

APPRENTICE.— See  Master  and  Servant. 
plea  in  trespass,  justifying  correction  of,  242 

APPRENTICE  DEED. 

covenant  in,  466 

ARBITRAMENT  AND  AWARD— See  Awarp 

ARGUMENTATIVE. 

demurrer  to  plea  for  being,  36 

ARREST. 

commencement  of  declaration  after  arrest,  6,  7 

ARREST,  MALICIOUS.— See  Mamciovs  Arresi^- 

ARTICLES  OF  THE  PEACE. 

case  for  maliciously  exhibiting,  570 

ASSAULT  AND  BATTERY.— See  Trespass. 

ASSETS. — See  Executor-=^Administrator, 

ASSIGNEES, — See  Bankruptcy— Insolvent  Debtor. 

Of  a  Bankrupt. 

commencement  and  conclusion  of  declarations  by  and  against,  11,  12 
assumpsit  by,  for  goods  sold,  «fec.  by  bankrupt,  58 

the   like   laying   a  debt  to    the  bankrupt  and  promise  to  the  assig- 
nees, 59 
by  assignees  on  causes  of  action  arising  after  the  bankruptcy,  id. 
by   assignees  on   bill   of  exchange  laying  promise  to   bankrupt  and 

also  to  assignees,  87 
by  assignees  and  solvent  partttcr  of  the  bankrupt,  60 
on  a  promissory  note,  bankrupt  payee  maker,  157 
for  not  returning  or  paying  for  sacks  delivered   to  defendant  by  bank- 
rupt, &c.  74 
debt  by, 417 

of  a  bail  bond,  418 
debt  by,  of  a  replevin  bond,  437 
trover  by,  665. — See  Trover. 

Of  Insolvent  Debtor. — See  Insolvent  Debtor. 

Pleas  by  Assignees  of  a  Bankrupt. 

denying  that  a  bankrupt  was  a  trader,  228 
denying  the  petitioning  creditor's  debt,  id. 
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ASSIGNEES— (continued.) 

anotlicr  form  of  plea  to  a  declaration  by  tlic  assigncps  of  a  bankrupt  denying 
the  Buificiency  of  the  petitioning  creditor's  debt,  22'J 

plea  denying  the  act  of  bankruptcy,  5i30. 

plea  to  an  action  by  the  assignees  of  a  bankrupt  that  tiicy  are  not  assignees,  id. 

pica  of  set  off  to  an  action  by,  231 

plea  to   action  by,  that  the  latter  assigned   the  debt   to  a  third  person  before 
action,  id. 
pleas  by  Assignees  of  a  Bankrupt  in  Trover. 

pleas  denying  the  validity  of  the  fiat  and  the  plaintiff's  character  of  assig- 
nees, 678 

denial  of  plaintiffs'  title  as  assignees,  id. 

plea  by  assignees  sued  in  trover  claiming  the  goods  as  their  property  under 
the  fiat,  «fcc.  against  a  third  person,  giving  the  plaintiff  color,  679 

that  the  bankrupt  mortgaged  ship  to  the  defendant  with  power  of  sale,  who 
seized  and  sold  it,  giving  color,  id. 

to  the  like  for  a  bill  of  exchange,  laying  that  the  bill  was  the  bankrupt's  pro- 
perty, and  charging  a  conversion  after  the  bankruptcy,  that  the  bankrupt 
indorsed  the  bill  to  the  defendant  for  a  debt  before  the  bankruptcy,  682 

to  the  like  laying  possession  in  them,  that  the  defendant  sold  the  goods  to  tho 
bankrupt,  claiming  a  lien  for  the  price,  683 

that  the  goods  were  sold  by  defendant  to  tha  bankrupt  on  the  terms  that 
defendant  might  retake  them  if  the  price  were  not  paid,  justifying  the  re- 
taking on  that  ground, id. 

of  lien  under  a  deposit  for  a  debt  due  from  the  bankrupt  and  for  work  done  for 
him,  id. 

plea  of  stoppage  in  transitu  on  behalf  of  the  vendor  of  the  goods,  id. 

tliat  the  defendant  purchased  and  paid  for  the  goods  bona  fide  and  without 
notice  after  the  act  of  bankruptcy,  and  before  fiat,  685 

plea  in  trover  by  assignees  charging  a  conversion  after  the  bankruptcy,  claim- 
ing a  lien  for  work  done  before  and  after  the  bankruptcy,  id . 

plea  to  a  declaration  by  the  assignees  of  a  bankrupt  charging  a  conversion 
after  the  bankruptcy,  that  the  defendant  redelivered  the  goods  to  tho  bank- 
rupt before  the  fiat  and  without  notice  of  an  act  of  bankruptcy,  687 

plea  in  trover  against  the  assignees  of  a  bankrupt,  that  the  goods  were  in  the 
bankrupt's  possession  as  reputed  owner,  688 

in  trover  by  assignees  plea  justifying  under  a  fieri  facias  against  tho  bank- 
rupt,  id, 

pleas  by,  in  trespass,  749 

Replication  in  ^ssnmpsit. 

to  plea  denying  petitioning  creditor's  debt,  that  there  was  a  sufficient  debt,  229 

a  similar  replication,  id. 

to  plea  denying  act  of  bankruptcy,  affirming  one,  230 

Replications  in  Trover. 

to  plea  (p.  682),  that  the  bill  was  delivered  as  a  fraudulent  preference,  682 

to  plea  of  stoppage  in  transitu  (p.  683),  that  the  delivery  to  the  bankrupt  was 

complete  before  stoppage  in  transitu,  684 
to  plea  of  lien  that  plaintiffs  tendered  the  amount  of  lien,  686 
to  plea  of  justification  under  fi.  fa.  that  judgment  was  by  cognovit  and  action 
collusive,  &c.  688 
Rejoinder  in  Trover.  -  * 

to  replication  (p.  682)  denying  fraud,  683 

ASSIGNEE  OF  A  LEASE.— See  Covenant— Leases. 

declarations  in  covenant  by  or  against,  473;  3  Bing.  N.  C.  915 

ASSIGNMENT. 

assumpsit  on  public-house  agreement  for  not  accepting  assignment,  173 

ASSUMPSIT. 

declarations  in. 

the  common  indebitatus  counts,  42 

the  form  of  the  common  count,  stating  the  exact  sum  due  and  admitting  pay- 
ments on  account,  44 

By  and  against  Administrators  and  Executors. — Sec  Administhators  and  Exe- 
cutors. 
declar^.'^on  by  an  administrator,  on  promises  to  the  intestate,  44 
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ASSUMPSIT— (continued.) 

by  an  administrator  laying  a  debt  to  the  intestate  and  a  promise  to  the  plain- 
tiff, 45  "^  ^ 

by  an  administrator  on  a  cause  of  action  arising  after  the  intestate's  death,  id. 

declaration  against  an  administrator  on  promises  by  the  intestate,  46 

against  an  administrator  laying  a  debt  from  the  intestate  and  a  promise  by  the 
administrator,  id. 

against  an  administrator  on  a  cause  of  action  arising  after  the  intestate's 
death,  id. 

against  agents,  47. —  See  Agent. 

for  agistment,  57. —  See  Agistment. 

for  an  annuity,  57. — See  Annuity. 

By  Apothecaries,  58. — See  Apothecarics. 

By  the  Assignees  of  a  Bankrupt,  58. — -See  Bankrupt — Assignees. 

assignees  of  insolvent  debtor,  60. — See  Insolvent  Debtor. 

by  and  against  attornies,  61. — See  Attornies. 

auctioneer  and  appraiser,  69. — See  Auctioneer  and  Appraiser. 

on  awards,  69. — See  Award. 

by  and  against  bailees,  72. — See  Bailee — Hire. 

by  and  against  bankrupts. — See  Assignees — Bankrupt. 

on  bills  of  exchange,  75 — 91. — See  Bills  of  Exchange. 

for  board  and  lodging,  92 — 151. — See  Board  and  Lodging. 

by  and  against  carriers,  92 — 98. — See  Carriers. 

on  charterparties,  100. — See  Charterparties. 

checks,  id. — See  Checks. 

coach  and  booking-office  keeper,  101 

composition  of  tithes. — See  Tithes, 

crops,  102. — See  Crops, 

demurrage,  103. 

estates. — See  Vendors. 

exchange,  104. — See  Warranty. 

executors,  105. — See  Executors. 

farriers,  109. — See  Farriers. 

feigned  issue,  110. 

fixtures,  111. — See  Fixtures. 

forbearance,  id. — See. Forbearance — Guaranthe. 

freight,  93. 

goods  sold. — See  Sale  of  Goods. 

goodwill,  114. 

guarantees,  id. — See  Guarantee — Indemnity — Warranty. 

hire,  121. — See  Bailee — Hire. 

horsemeat,  122 

husband  and  wife,  123. — See  Husband  and  Wife. 

indemnity,  124. — See  Guarantee — Indemnity. 

insurance, broker,  131 

insurance  policy  of,  132. — See  Policy — Insurance. 

interest,  42,  43 

landlord  and  tenant,  137. — See  Landlord  and  Tenant — Leases. 

lien. — See  Guarantee — Lien. 

lighterage,  93 

limitations,  statute  of,  146 

marriage,  147. — See  Marriage — Husband  and  Wife. 

master  and  servant,  149. — See  Master  and  Servant. 

moneys,  42,  43 

necessaries,  92 — 151 

partners,  151,  152 

policies  of  insurance. — See  Policy — Insurance. 

promissory  notes,  152. — See  Promissory  Notes. 

realty. — See  Landlord  and  Tenant — Vendor  and  Purchaser. 

reward  advertised,  157 

sale  of  goods,  158 — 170 — 174. — Sale  of  Goods. 

schoolmaster,  171. 

servant. — See  Master  and  Servant. 

services  and  works. — See  Work — Master  aed  Servant. 

ships. — See  Ships — Agents — Carriers. 

stage  coach  proprietor,  98,  113,  121. — See  Carrier. 

stock,  1.72  ^  ^ 

surgeon. — See  ApoTHECAgy. 
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tenant. — Sec  Landlord  and  Tenant. 
tillages. — 6'ec  Landlord  and  Tenant. 
tithes,  173.— Sec  Tithes. 
tolls,  175. — Sec  Tolls. 
undertaker's  bill;  176 

use  and  occupation. — See  Landlord  and  Tenant — Use  and  Occupation. 
vendor  and  purchaser. — See  Sale  of  Goods — Vendor  and  Purchaser. 
wages. — See  Master  and  Servant. 
waggon-oflice  keeper. — See  Waggon-Office  Keeper. 
warehouse  room,  186 
warranties,  187. — Sec  Warranties. 
wharfage,  192 
witness,  id. 

work  and  materials,  id. — See  Agents — Master  and   Servant — Work  ano 
Materials, 

Pleas  in. 

commencement  and  conclusions 'of,  17 — 26 
causes  of  demurrer  to,  34 — 39. — Sec  Demurrer. 
L  la  Abatement,  17,  197 — 202— See  Abatement. 
n.  In  Bar,  203 

1.  Observations  on  plea  of  non  assumpsit,  203 

Reg.  Gen.  Hil.  T.  1834,  respecting,  id. 

is  a  plea  of  traverse,  204 

effect  of  a  plea  of  non  assumpsit,  204  to  204  w. 

1.  To  a  special  count,  204  c. 

2.  To  indebitatus  count,  204/. 

2.  Effect  of  non  assumpsit  in  particular  cases,  204  i  to  204  w. 

account  stated  204  i  to  214 

adultery,  204  m. 

alteration  of  written  documents,  204  k. 

apothecaries,  204  Ic,  220 

attornies,  204  I,  233 

carriers,  204  m,  283—622 

bills  of  exchange,  204  m,  223,  note  (e) 

consideration,  204  m,  289 

copyright,  204  n. 

credit  unexpired,  204  n,  291 

deed,  204  n. 

fraud,  204  n,  304,  and  addenda  thereto. 

frauds,  statute  of,  204  n,  305 

goods  sold,  204  q,  376 

illegal  consideration,  void  contracts,  204  5^. 

landlord  and  tenant,  204  r,  336 

money  had  and  received,  204  s^ 

money  lent,  id. 

money  paid,  id. 

nonjoinder  of  a  plaintiff,  204  ^ 

partnership  of  plaintiff  and  defendant.  204  t,  362 

rent,  204  r,  336. — See  Landlord. 

rescinded  contract,  204  jf,  375 

sale  of  land,  204  u,  402 

sale  of  goods,  204  u,  376 

stamp,  204  n,  396 

work  and  materials,  204  w,  406 

Pleas  in  Bar. 

non  assumpsit,  203 

non  assumpsit  to  the  whole  declaration,  205 

the  like  in  the  case  of  several  defendants,  id. 

the  like  to  part  of  the  declaration,  id. 

accord  and  satisfaction,  206 — 213. — See  AccoRd  and  Satisfaction. 

account  stated,  204  i,  214. — See  Account  Stated. 

administrators,  215,  216. — See  Administrators — Executors. 

agents,  217 — 219. — See  Agents. 

apothecaries,  204  A,  220 — 224. — See  Apothecaries. 

arbitrament  of  award,  225. — See  Award. 

assignees  of  a  bankrupt,  226 — 231 — 251. —  See  Assignees — Bankrupt. 

of  an  insolvent  debtor,  233 
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attornies,  202,  234 — 244. — 6'ec  Attornies. 

award,  225,  245  — See  Award. 

bailees,  246. — See  Hire — Bailees. 

bankrupt,  247 — 252. — See  Assignees — BANKRtPt. 

bills  of  exchange,  204  m,  253 — 282. — See  Bills  of  ExcuANOfc. 

bond  taken  for  a  debt,  207. — See  BoNb. 

carriers,  204  m,  283. — See  Carriers. 

checks,  285. — See  Checks. 

coach-office  keeper,  285 

composition,  286,  287. — See  Composition. 

Conscience,  Court  of,  289. — See  Conscience:,  Court  of^ 

consideration,  204m,  282. — See  Consideration. 

coverture,  200,  201,  291.— See  Coverture. 

credit,  unexpired,  204  m,  291. — See  Credit. 

crops,  291,  292.— See  Crops. 

de  injuria,  replication  and  observations,  293  a 

exchange,  contract  of,  294. — See  that  title. 

executors,  294 — 303. — See  Administrators — Executors. 

fixtures,  303 

forbearance,  304. — See  Forbearance — Guarantees — iNDEMKlTt. 

fraud,  304,  305.— See  Fraud. 

fraud,   statutes    against,   305. — See   Crops — Fraud — Guarantees — ^Att-^ 

Vendor,  &c. 
gaming,  306,  307. — See  Gaming. 
guarantees,  208 — 310. — See  Guarantees. 
Lire  of  goods,  311,  312. — See  Hire — Bailees. 

husband  and  wife,  312,  313.— See  Coverture — Husband  and  Wlf  £. 
illegal   consideration,   204  5-,    314. — See   Bills — Gaming^-- Illegal    Con^ 

sideration — Insolvent — tJsuRV,  &c. 
indemnity,  314. — See  Indemnity. 
infancy,  314 — 316. — See  Infancy. 
insolvent  act,  317 — 322. — See  Insolvent  Act, 
insurance,  323 — 333. — See  Insurance. 

judgment  recovered,  334 — 336. — See  Judgment  Recovered. 
landlord  and  tenant,  204  r,  336. —  See  Landlord  and  Tenant. 
limitations,  statute  of,  345 — 348. — See  Limitations,  Statute  of. 
marriage,  350. — See  Marriag£. 

master  and  servant,  351 — 356. — Sec  Master  and  Servant. 
money  lent,  204  s,  357. — See  Money  Lent. 
^         money  paid,  id. — See  Money  Paid. 

money  had  and   received,  204  Sj  218,  35§-^360.— See  Money  had  aSd  Kis- 

CEIVED. 

mutual  credit, 391. — See  Mutual  Credit. 

necessaries. — See  Husband  and  Wife — Infant. 

new  assignment,  199,  367. — See  New  Assignment. 

non  assumpsit,  203—205. — See  Non  Assumpsit. 

non  joinder,  197—109,  204  t,  361,  362.— See  Non  joinder. 

partnership,  862.— SeePARtNERSHiP. 

payment,  363 — 371. — See  Accord  and  Satisfaction— Payment. 

performance,  372. — See  Performance. 

policies. — See  Insurance. 

promissory  notes,  372,  3t3.— Sec  Bills— Promissory  Notes. 

real  property. — See  Vendors  and  Purchasers — Landlord — Salb. 

release,  374,  375.— See  Release. 

requests. — See  Conscience,  Court  of. 

rescinded  contract,  204  u,  375— 382— 384.— See  Rescinded  Contrac*. 

sale  of  goods,  204  7i,  376— 386.— See  Sale  of  Goods. 

schoolmaster,  386. — See  Schoolmaster. 

services  and  work. — See  Master  and  SEatANT — Work  and  MATERiALS. 

set-off,  211— 387— 394.— See  Set-off. 

spirituous  liqnors,  395. —  See  Spirituous  Liquors, 

stamp,  395. — See  Stamp. 

stock-jobbing,  396.— See  Stock-jobbing. 

Sunday,  385. — See  Sunday. 

surgeon. — See  Apothecaries. 

tender,  396—400. — See  Tender 

tithes,  403. — See  Tithes. 


INDEX.  799 

ASSUMPSIT— (continued.) 

use  and  occupation. — See  Landlord — Use  and  Occupation. 

usury,  401. — See  Usurv. 

vendors  and  purchasers,  402 — 404. — See  Vendor  and  Purchaser. 

wages. —  See  Master  and  Servant — Work. 

warranty,  405  — See  Warranty. 

work  and  materials,  406 — 412 — See  Work  and  Materials. 

Replication  to  Pleas  in  Jissumpsit. 

to  pleas  in  abatement,  198 — 202. — See  Abatement. 

accord  and  satisfaction. — See  Accord  and  Satisfaction. 

agents,  218. — .See  Agents. 

award,  226. — See  Award. 

assignees  of  bankrupt,  &c.  229. — See  Assignees. 

attornies,  ^7. — Sec  Attornies. 

bankrupt. — See  Assignees. 

bills  of  exchange. — See  Bills  of  Exchange. 

carriers,  284. — See   Carriers. 

composition  with  creditor,  288 

Conscience,  Court  of,  289 

coverture,  id. — See  Coverture. 

de  injuria,  293  a 

executor,  297. — See  Executor. 

fraud,  305. —  See  Fraud. 

guarantees,  308. — See  Guarantees. 

infancy,  315. —  See  Infancv. 

insolvent  act,  312. — See  Insolvent  Debtor. 

insurance,  326 — See  Insurance. 

judgment  recovered,  335. — See  Judgment  Recovered. 

landlord  and  tenant,  338. — See  Landlord   and  Tenant. 

limitation,  statute  of,  345. — See  Limitation,  Statute  of, 

master  and  servant,  353. — See  Master  and  Servant. 

payment,  365. — See  Payment. 

release,  374. — See  Release. 

sale  of  goods.  377. — See  Sale  of  Goods. 

set-off,  389.— See  Set-off. 

spirituous  liquors,  395. — See  Spirituous  Liquors. 

tender,  398. — See  Tender. 

work  and  materials,  408. — See  Work  and"  Materials. 

Rejoinder  in,  25 

Surrejoinder  in,  id. 

ATTORNEY. 

commencement  of  declaration  by  and  against,  12 
assumpsit  by,  for  bill  of  costs,  61 

against,  for  negligence  in  conducting  plaintiff's  suit,  62 

the  like,  in  defending  plaintiff,  63 

the  like,  for  omitting  to  call  evidence,  whereby  plaintiff  nonsuited,  64 

for   negligence  in  investing  plaintiff's   money  upon  insufficient  annuity 

security,  65 
by  executor  against  executor  of  an  attorney  for  carelessness  of  the  latter 
in  investigating  annuity  security,  67 
debt  by,  417 
case  against,  500,  501 

against  an  attorney  for  neglect,  &c.  500 

for  negligently  conducting  a  suit  in  Chancery,  commenced  before  he  was  re- 
tained, whereby  the  bill  was  dismissed,  &c.  id. 
for  negligently  suffering  judgment  by  default  in  an  action  he  was  employed 

by  plaintiff  to  defend,  id. 
by  his  client,  for  disclosing  to  a  third   person  a  defect  in  the  client's  title  to 

an  estate,  id. 
against  a  person  who  was  plaintiff  in  a  former  action  and   his  attorney,  for  not 
releasing  the   plaintiff  (formerly  defendant)  out   of  prison  aiter   satisfaction 
of  debt  and  costs,  501 
against  an  attorney  for  wrongfully,  as  such,  bringing  an  action  agai«st  a  third 
person    in    plaintiff's    name,  whereby   the  latter  incurred  costs  of  discen- 
tinuance,  id. 
by,  for  libels  on,  551. — See  Libel. 

Vol.  II.  b 
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plea  of  privilege  in  abatement  by,  202 
of  general  lien  by,  in  trover,  694 

Pleas  in  Jlssumpsit  brj. 

to  declaration  on  attorney's  bill,  that  he  was  not  an  attorney,  234 

to   the    like,  that  his   admission    became  void    through  neglect  to  take  out  his 

certificate,  and  that  he  has  not  been  readmitted,  id. 

plea  to  an  action  upon  an  attorney's  bill  of  costs,  that  the  plaintiff  had  neg- 
lected to  take  out  his  certificate  when  the  work  was  done,  &c.,  236 

plea  to  an  action  on  an  attorney's  taxable  bill,  that  it  was  not  delivered  a 
month  before  action,  237 

another  form  of  plea  of  non-delivery  of  an  attorney's  bill,  showing  that  it  is 
for  obtaining  defendant's  certificate,  238 

another  form  of  plea  of  the  non-delivery  of  an  attorney's  bill,  showing  that  it 
was  for  bringing  a  suit  at  law,  &c.  and  that  the  action  was  commenced 
within  a  month  after  the  delivery,  id. 

plea  to  an  action,  (see  forms,  ante,  61 — 68)  against  an  attorney,  for  negli- 
^  gence,  &c.,  denial  of  the  negligence,  244 

Pleas  in  case  ly,  620,  (i,g. 

Replication  by,  that  bill  does  not  contain  charges  at  law  or  equity,  237 

that  both  plaintiff  and  defendant  were  attorneys,  238 
Demurrer  to  declaration  for  not  showing  that  plaintiff  sues  by,  30 
the  like  to  a  plea,  34 

AVOWRIES.— See  Replevin. 

non  cepit,  704 

plea,  property  in  defendant,  «&c.,  704  • 

avowry  for  an  annuity  or  rent-charge,  705 

plens  in  bar  thereto,  id. 
avowry  or  cognizance  for  distress  damage  feasant,  706 
the  like,  for  rent  in  arrear,  id. 
other  forms  referred  to,  706 

Pleas  in  bar  to. 

denial  of  tenancy,  709 

riens  in  arrear,  id. 

denying  the  defendant  was  bailiff,  id. 

payment  of  land  tax  for  the  landlord,  710 
replication  thereto,  id. 

that  landlord  had  no  reversionary  interest,  711 

tlvat  goods  were  (privileged,  &c.  id. 

tender  of  the  rent,  id.  . 

justifying  the  detention  as  a  lien,  712 
avowry  for  a  poor's  rate,  id. 

AUCTIONEER  AND  APPRAISER.— See  Agent. 
assumpsit  against,  for  selling  on  credit,  50 
by,  for  his  bill,  69 

AWARD. 

assumpsit  upon,  made  in  pursuance  of  written  or  parol  agreement,  &c.  69 

the  like  under  a  judge's  order  in  a  cause,  71 
indebitatus  count  on  an  award,  71,  417 

on  an  umpirage,  72 
debt  on, 417,418 
plea   of  arbitrament  and  award  (without  performance)   to  a  declaration    upon  a 

contract  to  recover  general  damages,  225 
replication  thereto,  226 
plea,  denial  of  award,  245 
pleas  in  case  on,  620 

BAIL.  - 

debt  on  recognizance  of  bail,  435 

case  against  sheriff  for  refusing  to  take  bail,  594 

BAIL-BOND.      . 

debt  by  assignees  of,  418  r- 

case  against  sheriff  for  not  assigning,  593 
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iiAIL-DOND—{cojiUnued.) 

plea  to  debt  on,  tliut  there  was  no  affidavit  of  debt,  447 

that  there  was  no  writ  in  the  original  action,  id. 
that  the  bond  was  not  assigned,  448 
that  bail  was  put  in  and  and  perfected,  id. 
replication  thereto,  nul  tiel  record,  448 

plea  to  action  against  sherifl'  for  escape,  that  he  took  a  bail-bond,  and  assigned  the 
same  to  the  plaintiff,  629 

BAILEES. — See  Agf.nt — Broker — Hire — Negligence. 

assumpsit  against,   for  not  using   due  care  in   repairing  and    taking  care  of  goods, 
and  for  not  returning  the  same,  in  one  count,  72 
against  a  bleacher  for  not  bleaching  properly,  73 

against  a  bailee  employed  to  bleach   goods,  &c.,  for  not  taking  care  of 
the  same,  74 
by  assignees  of  bankrupt  for  not   returning  or  paying  for   sacks  delivered 

to  defendant  by  bankrupt  with  flour,  &c.  id. 
against  hirer  of  goods,  121. — See  Hire. 
case  against  an  engraver  for  using  plates  engraved  by  him  for  plaintiff,  502 
hirer  of  carvings,  &c.,  for  not  taking  care  of  them,  id. 

by   owner  of  goods    left   in    defendant's    house,    for   suffering  them   to  be 
distrained  and  sold,  503 
plea  by,  that  defendant  did  take  due  care,  246 

to  action    against  a    livery    stable-keeper  for   not  taking  due    care    of  a  horse, 
that  the  carelessness  consisted  in  tying  up  the  horse  with   one  halter,  which 
was  done  at  plaintiff's  request,  id. 
effect  of  plea  of  not  guilty  by,  in  case,  621 
pleas  by,  in  trover,  689  — See  Trover. 

BANKERS. 

assumpsit  on  bill  payable  at,  and  not  elsewhere,  80,  81,  153 
assumpsit  by,  on  guarantee  of  third  person,  118. — See  Guarantee. 
case  against  Bank,  of  England  for  not  transferring  stock,  &c.  504 
the  like,  for  not  paying  a  check,  id. 
declaration  for  libel  on,  555 — See  Libel. 
pleas  in  case  by,  eflect  of  not  guilty,  621 
plea  of  general  lien  by,  in  trover,  695 

BANKING  COMPANY. 

commencement  of  declaration  by  public  officer  of,  13 

BANK  NOTE. 

assumpsit  on,  payable  in  town  or  country,  155 
trover  for,  663 

BANK  OF  ENGLAND.— 6'ee  Bankers. 

BANKRUPT. — See  Assignees — Insolvents — Trover. 
declarations  by  assignees  of — See  Assignees. 
plea  of  defendant's  bankruptcy  and  certificate  before  action,  247 
puis  darrein  continuance  of  defendant's  bankruptcy  and  certificate,  id. 
the  like,  after  action  brought  and  before  he  has  pleaded,  248 
of  plaintiff's  bankruptcy  since  the  cause  of  action  accrued,  250 
pleas  of,  to  debt,  449 

in  covenant,  484 
replication  to  defendant's  plea  of  bankruptcy,  &c.  before  action,  id. 

the  like,  to  defendant's  plea  of  bankruptcy  since  action  brought,  &c.  id. 
to  plea  of  bankruptcy   of  one  of  the  plaintiffs,   that  he  assigned    his  share 

and  interest  to  the  other  plaintifis,  before  his  bankruptcy,  252 
to  plea  of  nonjoinder,  that  the  other  contractor  is  a  certificated  bankrupt, 
199 

BARGAIN  AND  SALE. 

plea  denying,  in  case  for  false  warranty,  &c.,  633 

BATTERY.— 5ee  Trespass. 
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BEARER. 

assumpsit  on  promissory  note  payable  to,  155 
the  liiie,  on  a  check,  101 

BEASTS  OF  THE  PLOUGH.  \  '  * 

case  for  distraining  them,  523 

BEQUEST. 

plea  in  bar  to  avowry  for  an  annuity,  denial  of  the  will,  705 

the  like,  denial  of  the  bequest,  id. 

the  like,  denial  that  testator  was  sane,  id. 

BILL  BROKER. 

assumpsit  against,  for  not  discounting  or  returning  bill,  54 

BILL  OF  LADING. 

case  against  a  captain  on,  509 

BILLS  OF  EXCHANGE.— 5ee  Promissory  Notes. 

1.  Jlssumpsit  in  ordinary  cases  on  inland  bills. 

drawee  being  payee  gnd  accceptor,  75 

drawee  not  being  payee,  and  having  taken  up  the  bill  against  the  acceptor,  76 

payee,  not  being  drawer  and  acceptor,  77 

indorsee  and  acceptor,  id. 

payee  and  drawer,  default  acceptance,  78 

indorsee  and  drawer,  default  accep;^nce,  id. 

indorsee  v.  indorser,  default  acceptance,  '<'d 

indorsee  v.  drawer,  default  payment  by  drawee,  id. 

indorsee  v-  indorser,  default  payment  by  drawee,  id. 

indorsee  v.  drawer  or  indorser  on  bill  payable  after  sight,  80 

2.  In  particular  cases. 

indorsee  v.  acceptor  on  bill  payable  at  a  banker's  "  and  not  elsewhere,"  80 

indorsee  v.  drawer  in  such  case,  81 

indorsee    v.    drawer    on     bill     drawn     and    accepted  payable  at  a   particular 

place,  id. 
drawer  v.  acceptor  on  bill  accepted  payable  on  a  contingency,  id. 
indorsee  v.  drawer,   where  notice  of  dishonor  was   not  given,  but  drawer  had 

no  effects  in  the  drawee's  hands,  &-c.,  82 
against  drawer,  on  default  payment,  where  the  drawee  could  not  be  found,  id. 
indorsee  v.  drawer,  where  drawee  was  dead,  83 
indorsee  v.  drawer,  where  the  defendant  dispensed  with  presentment,  id. 

3.  On  Bills  in  the  case  of  particular  persons. 

executor  of  drawer  v-  acceptor,  with   the   common  count  laying  the  promise  to 

the  testator,  84 
executor  of  drawer  v.  acceptor,  laying  promises  to  the  plaintiff  as  executor,  85 
by  administrator  of  drawer  v.  acceptor,  id. 

by  the  drawer,  &c.  against  the  executor  or  administrator  of  the  acceptor,  id. 
by  indorsee  of  executor  of  drawer  v.  acceptor,  86 
by  indorsee  of  administrator  of  drawer  i\  acceptor,  id. 
by  the  assignees  of  bankrupt   drawer  against  the  acceptor,   with    the  comrnoii 

count   laying   promises  to    the    bankrupt,   and  a    form   of  declaration  laying 

promises  to  the  assignees,  87 
form  in  the  above  case,  laying  promises  to  the  assignees,  id. 
by  assignee  of  drawer  and  insolvent  debtor  against  acceptor,  88 
by  the  surviving  drawer  against  the  acceptor,  id. 
by  husband  jnd  wife  on  a  bill    drawn  by   and  payable   to  the  wife   before  mar-- 

riage,  against  the  acceptor,  89 
against  husband  and  wife  on  a  bill  accepted  by  her  before  marriage,  89 

4.  Oti  Foreign  Bills. 

indorsee  v.  drawer  of  foreign  bill — default  acceptance,  91 
drawer  (or  indorser)  against  acceptor,  90 
indorsee  v.  drawer — default  payment,  id. 
indorsee  v.  acceptor  supra  protest,  id. 

5.  In  other  Cases. 

against  payee  of,  for    not   taking  up  bill  with   money  paid   to  him   by  plaintiff 

for  that  purpose,  whereby  plaintiff  was  arrested,  53 
against  bill  broker  for  not  discounting,  &c.  54. 
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BILLS  OF  EXCHANGE— (co7Uimied.) 
Debt  on. 

by  drawers;,  acceptor,  420 
by  payee  or  first  indorsee  v.  drawer,  421 
Trover  for,  663 
1.  Pleas  in  Denial. 

drawer  or  indorser  v-  acceptor  ;  plea,  that  defendant  did  not  accept,  253 
payee  or  indorsee  v.  acceptor  of  a   bill  with  a  qualified   acceptance,  (Form  11, 

ante,  30,)  denial  of  presentment  according  to  acceptance,  254 
drawer  v-    acceptor  of  a    bill  accepted    payable  on  a   contingency,    (Form    14, 

ante,  81,)  denial,  that  the  event  has  occurred,  id. 
that  acceptor  paid  the  bill  when  due,  id. 
drawer  not  being  payee,  and  having   taken  up   tlie  bill  v.  acceptor,  (Form   2, 

aiiie,  76,)  that  the  bill  was  not  returned  to  the  plaintifi",  255 
indorsee  v.  acceptor,  denial  of  indorsement,  id. 
indorsee  v.  drawer,  that  defendant  did  not  draw  the  bill,  id. 
indorsee  v.  drawer,  default  acceptance,  (see  Form  6,  ante,  78,)  that  drawee  did 

accept,  id. 
to  the  like,  that  bill  was  not  presented  for  acceptance,  id. 
indorsee  u.  drawer  of  bill,  payable  after  sight,  default  acceptance  (or  payment), 

that  bill  was  not  presented  for  acceptance  in  due  time,  256 
indorsee  ?\  drawer,  default  acceptance,  that  the  defendant   had  not  due  notice 

of  non-acceptance,  id. 
indorsee  v.  drawer,  denial  of  presentment  for  payment,  id. 
against    drawer,  default    payment,  alleging    that  drawer   could  not    be  found, 

(see  Form    16,  ante,   82,)  that  due    search   and    inquiry  were  not    made    for 

him,  id. 
indorsee  v.  drawer,  alleged  to  have  dispensed  with  presentment,  (see  Form  18, 

ante,  83,)  that  he  did  not  dispense  therewith,  257. 
to  the  like,  that  defendant  had  not  due  notice  of  non-payment,  id. 
indorsee  v.   drawer,  alleging  the   latter  had  no   effects  in  drawee's   hands,  and 

that  no  notice  was  given,  (see  Form  15,  ante,  82,)  plea,   that  there  was  no 

efiects,  id. 
in  the  like  case,  that  there  was  a  consideration  for  the  bill,  id. 
indorsee  or  drawer  of  foreign    bill,  default  acceptance  (or  payment,)  (Forms, 
ante,  90,  91,)  that  the  bill  was  not  protested  or  due  notice  given,  258 

2.  Pleas  in  Confession  and  Avoidance. 

plea,  that  the  bill  is  not  properly  stamped,  258 

plea  by  an  acceptor,  (&c.)  that  the  bill    was   altered   by  the   plaintiff  without 

his  consent,  id. 
plea  to  a  declaration  by  the  indorsee  of  a  bill  against  the  acceptor,  that  it  was 

altered  as  to  its  date  by  the  drawer,  259, 
indorsee    v,   acceptor;   plea,  that   the   bill    was   accepted    on  a  blank  piece  of 
paper    with   a    smaller    sum    written    thereon    by    defendant,   and    that  the 
drawer  improperly  altered  that  sum,  and  drew  the  bill  for  a  larger  amount, 
260 
drawer  t'.  acceptor;  plea,  that   the  defendant   accepted   for  the  plaintifl^'s  ac- 
commodation, &c.  and  without  value,  id. 
indorsee  v.   acceptor;  plea,  that    the   defendant  accepted  for  the  accommoda- 
tion of  the  drawer,  who  indorsed  without  consideration,  262 
indorsee  r.  drawer  ;  plea,   that  the  defendant  received  and  the   plaintiff  gave 

no  value,  id. 
indorsee  v.  his  indorser;  plea,  want  of  consideration,  263 

indorsee  r.  acceptor;  plea,  that  the  bill  was  accepted  without  consideration, 
and  was  delivered  to  the  drawer  for  a  special  purpose,  that  is  to  say,  to  be 
discounted  for  defendant,  and  that  the  drawer  wrongfully  indorsed  it  to  the 
plaintiff',  who  took  it  with  notice,  id. 
a  similar  plea  showing  that  the  plaintiff  received  the  bill  without  considera- 
tion, 264 
indorsee  tJ.  acceptor ;  plea,  that  the  bill   was    an    accommodation    acceptance, 

and  was  taken  by  the  plaintiff  after  it  was  due,  265 
indorsee  v.  acceptor  ;  plea,  that  the  defendant  accepted  without  value,  and 
that  the  bill  was  settled  in  an  account  with  a  prior  indorsee,  and  that  plain- 
tiff took  the  bill  after  it  was  due,  266 
indorsee  v.  acceptor ;  plea,  that  the  bill  was  indorsed  to  the  plaintiff  after  it 
was  due,  and  that  the  defendant  paid  part  to  a  prior  holder^  and  gave  liim 
another  bill  in  ren^^^l,  268 
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BILLS  OF  EXCHANGE— (continued. 

plea  to  a   declaration  by  the  drawer  against  the  acceptor  of  a  bill,   tliat  it  was 

accepted  on  the  terms  that  the  plaintiff  should  sell  goods  to  the  defendant, 

but  failed  so  to  do, 269 
drawer  v.  acceptor  ;   plea,  that  the  bill  was  accepted,  subject  to  an  investigation 

of  accounts  between  the  parties,  and  that  it  was  afterwards  found  that  there 

was  no  balance  against  the  defendant,  id. 
drawer  z).  acceptor,   or  indorsee  •y.   his  indorser ;  plea,  that  the   acceptance   or 

indorsement  was  obtained  by  fraud,  270 
plea  to  a  declaration  by  the  indorsee  against  the  acceptor,  that  the  drawer  ob- 
tained the  acceptance  by  fraud  and  without  value,  and  that  the  plaintiff  took 

the  bill  with  notice  thereof,  271 
indorsee    t'.  drawer;   plea,    that  the    plaintiff  was    defrauded  of  the  bill,   and 

that  the  plaintiff  was  guilty  of  carelessness  in  taking  it,  272 
indorsee  v.   acceptor  (or    drawer,)  that   plaintiff  has    indorsed    away  the   bill, 

273 
drawer  or  indorsee  v.  acceptor,  that  the  bill  has  been  lost  by  the  plaintiff,  id. 
indorsee  ^1.  acceptor;  plea,  that  the  plaintiff  as  the  banker  of  the  drawer  owed 

him  money,   and  took  from  him    another   bill,  and    retained  the   debt  due  to 

him  in  satisfaction  of  the  bill  sued  upon,  274 
indorsee  v.  drawer,  (Form  8,  ante,  79,)  that  acceptor  paid  the  bill   after  it  was 

due, 275 
plea  by  drawer  to  declaration  averring  no   effects  with  drawee  instead  of  dis- 
honor, (see  Form  15,  ante,  82,)  that  defendant  expected  assets,  &c.  276 
indorsee  v.  drawer,  plea  of  discharge  by  time  given  to  the  acceptor,  id. 
plea  to  a  declaration   by  bankers   on  a  bill,  that  it  was  drawn  for   a  customer's 

account,   consisting  of  moneys  advanced  on  unstanipe4  cliecks  liable  to  the 

stamp  duty,  277 
indorsee  ?;.  drawer  (or  acceptor,)  that  plaintiff  discounted  the  bill  on  usurious 

terms,  278 

hill  taken  for  the  Debt. 

plea,  that  the  defendant  accepted  a  bill  of  exchange  not  yet  due  on  account  of 
the  debt,  279 

replication  (to  a  plea  that  the  defendant  accepted  a  bill  on  account,)  that  the 
bill  was  dishonored  when  due,  280 

plea,  that  the  defendant  accepted  a  bill  not  due  in  payment  of  the  debt,  and 
for  plaintiff's  accommodation,  and  delivered  it  to  the  plaintiff  without  a 
drawer's  name  attached  thereto,  281 

that  the  defendant  indorsed  a  bill  to  the  plaintiff  on  account  of  the  debt,  282 

that  defendant  indorsed  to  the  plaintiff  on  account  of  a  bill  upon  a  third  per- 
son, and  was  discharged  by  laches,  &c.  in  respect  thereof,  id. 

Pleas  in  Trover  for. 

by  assignees   of  a   bankrupt,  that  the  bankrupt  indorsed   the   bill   to  the  de- 
fendant for  a  debt  before  the  bankruptcy,  682 
other  forms  referred  to,  688 

that  defendant  took  it  bona  fide  froui  a  person  to  whom  the  plaintiff  had  de- 
livered it  as  a  security,  &c.  id. 

Replication  in  Assumpsit. 

to  a  plea  of  acceptance  in  blank  for  a  small  sum,  and  that  the  drawer  alter- 
ed (he  bill  to  a  larger  amount,  denial  thereof,  260 

to  plea  of  accommodation  acceptance,  that  defendant  accepted    for  value,  262 

the  like,  that  indorsement  was  for  value,  id.  ^ 

that  plaintifi'  received  the  bill  from  an  intermediate  holder  who  did  not  in- 
dorse, id. 

to  plea  of  no  consideration,  showing  a' partial  consideration  and  nolle  prosequi 
as  to  remainder,  263 

another  form  to  plea  of  want  of  consideration,  264 

to  plea  of  accommodation  acceptance,  and  bill  taken  by  plaintiff  after  due, 
denial  thereof,  265 

to  like,  replication,  that  bill  was  indorsed  to  plaintiff  for  value  before  it  was 
due,  tliathe  indorsed  it  away,  and  that  it  was  returned  dishonored,  266 

to  plea  that  acceptance,  &c.  was  obtained  by  fraud,  denial  thereof,  271 

another  form,  id. 

denial  of  accord  and  satisfaction,  275 

denial  that  the  plaintiff  took  a  bill  not  yet  due  for  the  debt,  280 
-     Replication  in  Trover,  that  the  bill  was  delivered  as  a  fraudulent  preference,  682 
Rejoinder  in  Trover , denying  fraud,  683 
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BLEACHER. 

assumpsit  against,  for  not  bleaching  properly,  73,  74. 

BOARD  AND  LODGING. 

assumpsit  for,  92,  1.51 

•  by  schoolmaster  for,  171 

BOARDING  HOUSE  KEEPER. 

declaration  for  libel  on,  56U. — Sec  Slander. 

BOAT. 

trespass  for  cutting  rope  of,  710 

BONA  NOTABILA. 

plea  of,  in  another  diocese,  215 

BOND. 

Declarations  in  Debt  on. 

on  common  money  bond,  where  condition  is  not  set  out,  421 
on  a  mortgage  or  other  bond  for  performance  of  covenants    in    another   inden- 
ture assigning  a  breach,  424 
on  a  counter  bond  of  incierunity  given  to  a  surety  on  his  becoming  answerable 

for  the  fidelity  of  a   clerk,  42.5 
plea  in  assumpsit,  that  bond  was  given  in  accord  and  satisfaction,  207 

Pleas  to  Deht  on. 

payment  ad  diem,  449 

solvit  post  diem,  450. 

performance,  id. 

performance  of  condition,  no  breach  being  assigned,  id. 

of  release,  459 

of  set-off,  460 

Replications  to  Pleas  on. 

to  plea  of  payment,  &c.  450 

to  plea  of  performance,  assigning  a  breach  according  to  stat.   8  «fc  9  \V.   3, 

451 
to  plea  of  set-off,  461 
suggestion  of  breaches  on  the  roll,  according  to  the  statute  8  &  9  W.  3  .  .  id. 

BOOKING-OFFICE  KEEPER.— Sec  Carrier— Waggon  OFFlCE-KEE^'ER. 
assumpsit  against,  for  not  taking  care  of  goods  or  forwarding  them,  101 

BREACHES. 

entry  of  suggestion  of,  on  the  roll  according  to  8  &  9  W.  3  .  .  451 

BREACH  OF  PROMISE  OF  MARRIAGE. 

declarations  for,  147,  148. — See  Marriage. 

BRIBERY. 

debt  on  stat.  2  G.  2,  c.  24,  s.  7,  to  recover  penalty  for,  426 
pleas  to  debt  for,  452 

BROKER. 

assumpsit  against,  for  not  forwarding  goods,  52 

for  not  discounting  bill,  &c.  54 

for  negligence  in  keeping  and  selling  goods  distrained,  id. 
by,  for  bi^erage,  «&c.  131 
case  against,  for  excessive  distress,  512  to  526. —  See  Case. 
BUILDINGS. 

'  case  for  nuisance  in  erecting,  &c.  575  to  583. — See  Nuisance. 

BUSINESS. 

assumpsit  for  goodwill  of,  114 
case  for  deceit  in  sale  of,  530 
casefor  libel  of  plaintiff"  in  his  trade,  iSic.  553,  -558. — See  Libei. — Slander. 

BUST. 

case  for  piracy  of,  512 

CANAL 

case  for  diverting  course  of,  610 

against  canal  company  for  not  managing  canal  according  to  act  of  parliamenf,  id. 
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CANDLES. 

case  for  nuisance  in  manufacturing  ihem,  583 

CAPTAIN  OF  SHIP.— See  Ship. 

assumpsit  against,  for  not  procuring  sufficient  cargo,  51 
tlie  like,  for  not  properly  stowing  cargo,  id. 
case  against,  on  bill  of  lading,  509 

for  running  foul  of  a  jvessel,  594 

for  causing  swell,  &c.  whereby  plaintiff's  vessel  swamped,  595 

CAPIAS  AD  SATISFACIENDUM. 

pleaded,  459 

plea  by  bail,  that  no  writ  issued  against  principal,  447,  458 

CARELESSNESS.— See  Negligence. 

CARGO  OF  SHIP. 

assumpsit  for  not  procuring  sufficient,  51 

for  not  properly  stowing  same,  id. 

upon  policy  of  insurance  on  cargo  of  ship,  &c.  132 

CARRIAGES. 

case  against  owner  of,  for  negligently  driving  same  against  plaintift''s,  504 
plea  that  plaintiff  was  not  possessed  of  injured  carriage,  &c.  621 
plea  that  accident  arose  partly  from  plaintiff's  negligence,  id. ;  but  this  plea  is  de- 
murrable, see  Bridge  v.  Grand  Junction  Rail  Company,  3  M.  &  W.  244 

CARRIERS.— See  Bailee. 

assumpsit  by,  for  carri>ige  of  goods  by  land,  92 
for  freight,  93 
for  lighterage,  id. 

master  of  a  ship  against  consignee  for  not  receiving  goods  from  ship 
in  a  reasonable  time,  id. 
against  a  carrier  for  losing  goods,  94 
the  like  for  gross  neglect  whereby  goods  lost,  90 
for  carelessly  delaying  the  carriage  and  delivery  of  a  parcel,  97 
against  carrier  by  water,  by  consignor,  for  not  giving  the  consignee  no- 
tice of  the  arrival  of  the  goods,  or  forwarding  them  to  him,  id. 
by  administratrix  against  stagecoach  proprietor  for  so  negligently  driving 
coach  that  it  was  upset,  whereby  leg  of  intestate  was  broken,  and  he 
died,  showing  special  damage,  98 
case  against,  for  losing  goods,  506,  507 

against  coach  proprietors  for  negligently  driving  coach  whereby  plaintiff,  a  pas- 
senger, was  injured,  507 
against  the  like  by  passenger  for  loss  of  luggage,  508 
against  ship  owners  for  losing  goods,  509 
another  form,  zrf. 

against  a  captain  on  a  bill  of  lading,  id. 
pleas  by,  in  assumpsit,  denying  the  delivery  for  the  purpose  mentioned,  283 
that  defendant  did  safely  carry  and  deliver  the  goods,  id. 
in  assumpsit  or  case  that  he  is  protected  by  the  Carriers'  Act,  the  goods  not 
having  been  insured  according  to  defendant's  public  notice  given  under 
the  act,  284 

Pleas  by,  in  Case. 

denial  of  delivery  of  the   goods,  622 

that  the  goods  were  lost  by  being  put  in  an  insecure  cask,  id.  ;  sed  vide  3  M. 
&W.244 
replication  to  plea  in  assumpsit  to  plea  under  Carriers'  Act,  284 
replication  in  case  to  a  plea  of  the  Carriers'  Act,  that  plaintiff  was  guilty  of  gross 
neglect,  623 

CAUSE  OF  ACTION. 

form  of  demurrer  for  misjoinder  of,  31 

the  like  for  laying  same  in  the  alternative,  33 

CASE. 

Declarations  in,  by  or  against. 

agents  by  or  against,  496. — See  Agent. 
attornies,  500. — See  Attornies, 
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CASE — {continued.) 

bailees,  502. — See  Bailees. 

Bank  of  England,  bankers,  .504. —  6'ec  Bankers. 
booking-office-keeper,  id. — .S'ec  Booking-Offick-Keeper. 
carelessness,  id. — See  Negligence. 
carriages,  id. — See  Carriages. 
carriers,  506  to  509. — See  Carriers. 
coach-oflice-keeper,  509. — See  Coach-Office-Keeper. 
common  of  pasture,  id. — See  Common. 
copyright,  512. — See  Copyright. 
distres.ses  for  rent,  512  to  526. — See  Distress. 
easement,  526 

escapes,  526,  527. — See  Escape. 
fairs,  527. — See  Markets. 

false  representations,  id. — See  Fraud — Misrepresentation. 
ferry,  id. 
fishery,  528 

fixtures,  id. —  See  Fixtures — Landlord  and  Tenant. 
foundation  of  houses,  id. — See  Nuisance. 
franchises,  id. 

fraud,  528  to  538.— See  Fraud. 
goods,  539. — See  Sale  of  Goods. 
hirer,  id. — See  Bailees — Hirer. 
liouses,  540. — See  Nuisances. 
hundred,  id. 

husband  and  wife,  id. — See  Husband  and  Wife. 
indemnity,  541. — See  Indemnity. 
innkeepers,  id. — See  Carriers — Innkeepers. 

invention,  id. — See  Copyright.  [ — Rent. 

landlord    and   tenant,  541    to    544. — See  Distress — Landlord   and  Tenant 
libels,  545  to  562. — See  Libel. 
malicious  arrest,  563. —  See  Malicious  Arrest. 
malicious  prosecution,  id. — See  Malicious  Arrest. 
markets,  570. — See  Markets. 

master  and  servant,  570  to  573. — See  Master  and  Servant. 
mischievous  aninials,  574,  575. — See  Mischievous  Animals. 
negligence,  575. — See  Negligence. 
nuisances,  id. — 583. — See  Nuisances. 
patents,  584. — See  Copyright — Patents. 
pews,  587. 

pound  breach  and  rescue,  id. 

prescriptive  rights,  588  ,  • 

rector,  id. 
rescue,  id. 

reversion,  588  to  590. — See  Reversion. 
riot,  591. —  See  Hundred. 
seduction,  id. — See  Master  and  Servant. 

servants,  id. — See  Agent — Carriages — Master  and  Servant. 
sheriff,  id. — See  Escape — Sheriff. 
ships,  594 

slander,  596. — See  Libel. 
surgeon,  597. — See  Surgeon. 
tithes,  598. — See  Tithes. 
toll,  599. — See  Market — Toll. 
trover,  id. — See  Trover. 
turbary,  id. — See  Common. 

waggon,  coach,  or  booking-office-keeper.— See  that  title, 
warranty,  600. — See  Fraud — Warranties. 

waste,  id. — See  Landlord  and  Tenant — Rector — Reversion — Waste. 
watercourses,  601  to  611. — See  Watercourses. 
ways,  611. — See  Nuisances — Watercourses. 
windows,  613. — See  Ancient   Lights. 
witnesses,  id. — See  Witnesses. 
Pleas  to  Jlctions  in  Case. 

observations  on  plea  of  not  guilty,  614  to  619 

accord  and  satisfaction,  619. — See  Accord  and  Satisfaction. 

agents,  id. — See  Agents. 

animals. — See  Mischievous  Animals. 

ancient  lights,  620. — See  Ancient  Lights. 

Vol.  II.  c  ^ 
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CASE — {continued.) 

arbitrament  and  award,  620. — See  Awakd. 
attornies,  id. — See  Attornies. 
bailees,  621. — See  Bailees. 
bank  of  England,  id. —  See  Bankers. 

booking-office-keeper,  id. —  See  BookingiPffice-Keeper. 
carriages,  id. — See  Carriages. 
carriers,  622 — See  Carriers. 
common  of  pasture,  624. — See  Common. 
copyright,  id. — See  Copyright. 
»         criminal  conversation,  625. — See  Criminal  Conversation. 
deceit,  id. — See  Fraud. 
de  injuria  replication,  id. — See  De  Injuria. 
distresses,  625  to  627. — See  Distress. 
dogs,  627. — See  Animals. 
easements,  id  — See  Easement, 
escapes,  627  to  630. — See  Escapes — Sheriff. 
fairs,  630. — See  Market. 
false  representation,  id  — See  Fraud. 
ferries,  fisheries,  id. — See  Ferry — Fishery. 
fixtures,  631- — See  Fixtures — Landlord — Reversion. 
fraud,  631  to  634.— See  Fraud. 
general  issue  — See  Not  Guilty. 
goods,  634 — See  Reversion. 
hirer,  id. — See  Agent — Bailee. 
houses,  id. —  See  Nuisance — Reversion. 
hundred,  id. — See  Hundred. 

husband  and  wife,  635. —  See  Husband  and  Wife. 
infancy,  636. — See  Infancy. 
innkeeper,  id. —  See  Innkeeper. 
invention,  id. — See  Copyright — Fraud — Patent. 
judgment  recovered,  id. —  See  Judgment  Recovered. 
landlord   and   tenant,  637  to  639. — See  Distress — Landlord   and   Tenant 

— Reversion. 
leave  and  license. — See  License. 
libel  and  slander,  639. — See  Libel  and  Slander. 
license,  643. — See  License. 
lien. —  See  Trover,  Pleas  in — Lien. 
light,  id. — See  Ancient  Light. 

limitation,  plea  of  statute  of,  id. — See  Limitations. 
malicious  arrest,  &c.  id. —  See  Malicious  Arrest.' 
markefs,644. — See  Market. 

master  and  servant,  id. —  See  Master  and  Servant. 
mischievous  animals,  645. — See  Mischievous  Animals. 

negligence,   645,   646. — See   Agent — Bailee — Master — Mischievous   Ani- 
mals— Negligence — Nuisance — Ships. 
nuisances,  646. — See  Nuisance. 
patents,  647. — See  Patents. 
payment  into  Court,  651. — See  Payment. 
pews,  652. — See  Pews. 
pound  breach,  id. — See  Pound  Breach. 
rector,  id. — See  Tithes — Waste. 
release,  id. — See  Release. 
rescue,  id. —  See  Pound  Breach. 
reversion,  id. — See  Reversion. 
riot,  653  — See  Hundred. 
seduction,  id. — See  RIaster  and  Servant. 
servants,  id. — See  Agent — Master  and  Servant. 
ships,  654. — See  Ships. 

slander,  657. — See  Libel — Slander.  - 

surgeons,  id. — See  Surgeon. 
tender,  id. —  .^ee  Tender. 
tolls,  658. — ^te  Market, 
trover,  id. — Set:  Trover. 
turbary,  id. — See  Common. 

waggon-ofiice  keeper,  658. — See  Waggon-Office-Keeper. 
warranties,  id. — See  Fraud. 

waste,  id. — See  Landlord  and  Tenant — Reversion — Waste. 
watercourses,  id. — See  Watercouses. 
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CASE — (continued.) 

ways,  661. — See  Ways. 

windows,  id. — See  Ancient  Lights. 

witnesses,  662 — See  Witnesses. 

Replications. 

to  plea  of  not  guilty,  619 

Carriers. 

that  plaintiff  was  guilty  of  gross  neglect,  623 

Landlord  and  Tenant. 

to  justification  of  removal  of  fixtures  as  trade  fixtures,  that  the  terras  of 
demise  forbade  removal  of  fixtures,  638 

Libd. 

de  injuria,  643 

Patents. 

that  invention  is  new,  651 
that  invention  is  useful,  id. 

Ship,  656. 

Rejoinder,  25 

Surrejoinder,  id. 

Rebutter,  26 

Surrebutter,  id. 

CELLAR  DOOR. 

case  for  leaving  same  uncovered,  whereby  plaintifi'  injured,  &c.  533 

CERTAINTY. 

form  of  demurrer  to  declaration  for  want  of,  33 
the  like  to  a  plea,  39 

CERTIFICATE  OF  BANKRUPTCY. 

plea  of,  before  action,  247 

the  like  after  action  brought,  and  before  defendant  has  pleaded,  248 

plea  puis  darrein  continuance  of  defendant's  bankruptcy  and  certificate,  id. 

CHARACTER. 

case  for  deceit  for  false  representation  of,  537 

CHARTER  PARTIES. 

assumpsit  on,  100 
covenant  on,  466 
pleas  to  actions  on,  484 

CHECKS. 

assumpsit  by  payee  of,v.  drawer,  100 

bearer  not  being  payee  v.  drawer,  101 
case  against  banker  for  not  paying,  504 
plea  to  action  on,  2b5 

CHURCHWARDENS. 

plea  to  declaration  for  assault  justifying  as  churchwardens,  &c.  734 

CIVIL  ENGINEER. 

case  for  libel  on,  555. — See  Libel. 

CLERK  OF  PUBLIC  COMPANY. 

commencement,  &c.  of  declaration  by  or  against,  13 

CLIENT. 

declarations  by,  against  attornies. — See  Attorney. 

CLOSE.— See  Case— Trespass. 

demurrer  to  declaration  quare  clausum  fregit,  for  not  describing  it,  30 
pleas  of  justification  in  trespass  of  defence  of  close,  735 

COACH-OFFICE  KEEPER.— See  Carriers— Waggon-Office  Keeper. 
assumpsit  against,  for  not  taking  care  of  goods  or  forwarding  same,  101 
plea  by,  285. 
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COACH  PROPRIETOR.— See  Carrier.  ,.    ,  ■     •«. 

assumpsit  by,  on  promise  by  defendatft  to  pay  plaintiff  a  sum  of  money  if  plaintiff 

would  discontinue  his  coach,  113 
case  against. — Carriers. 
case  for  libel  on,  555. — See  Libel. 

COGNIZANCE.— See  Avowry— Replevin. 

for  an  annuity,  «&c.  705 

for  distress  damage  feasant,  706 

for  rent,  703—712  '     ' 

for  poor-rate,  712 
COHABITATION.  ,    ,  .      .        ,^ 

assumpsit  for  arrears  of  annuity  for  past  cohabitation,  5/ 
COMMENCEMENTS  AND  CONCLUSIONS. 

I.   Of  Declarations.  » 

1.  In  actions  commenced  in  the  superior  courts,  1 

declaration  after  a  writ  of  summons,  1 

declaration  after  arrest  where  the  party  is  not  in  custody,  6 

the  like  where  defendant  is  in  custody,  6 

declaration  after   arrest  of  one  or  more  defendants,  where  one  or  more  of 

them  have  been  served  only  and  not  arrested,  7 
declaration  against   two  defendants,    where  in  a  former  action  against  one 

of  them  he  pleaded  the  nonjoinder  of  the  other  in  abatement,  7 
declaration  in  an    action  against   one  of  two  defendants,  the  other  having 

been  outlawed,  id. 
declaration  in  ejectment,  8 

2.  Declarations  in  actions  removed  from  inferior  Courts,  or  commenced  by  the 

old  process. 

commencement  of  a  declaration  in  the   K.  B.  in  either  of  the  above  in- 
stances, 8 

the  like,  in  C.  P.,  in  such  case,  id. 

the  like,  in  the  Exchequer,  in  such  case,  id. 

commencement  in  a  declaration  in  replevin,  8 

3.  In  actions  by  and  against  particular  persons. 

commencement  and  conclusion  of  a  declaration  by  an  administrator,  9 
declaration  by  an  administrator  with  the  will   annexed,  no  executor  being 

appointed,  &.c.  id. 
by  an  administrator  with    the  will   annexed,  of  goods  left  unadministered 

by  an  executor,  deceased,  10 
by  an  administrator  during  the  minority  of  an  executor,  id. 
by  husband  and  wife  administratrix,  11 
against  an  administrator,  id. 
by  the  assignees  of  a  bankrupt,  id. 

by  the  assignees  ofa  bankrupt  partner  and  the  solvent  partner,  12 
by  the  assignees  of  an   insolvent  debtor,  id. 
by  or  against  altornies,  id. 
by    clerk   or  treasurer  of  trustees,  or  a  company  authorized  by  statute  to 

sue  by  their  clerk,  &c.  13 
against  such  clerk,  id. 
by  one  of  the  public  officers  of  a   banking  company,  under  7  Geo.  IV.  c. 

46,  s  4,  id. 
declaration  by  or  against  a  corporation,  14 
by  an  executor,  id. 
by  a  surviving  executor,  id. 

against  an  executor  or  husband  and  wife  executrix,  id. 
declaration  against  hundredors,  15 
declaration  by  a  husband  and  wife.  id. 
against  husband  and  wife,  id. 
declaration  by  an  infant,  id. 
against  an  infant,  id. 
declaration  by  an  informer,  id. 

declaration  against  peers  and  members  of  parliament,  id. 
form  of  declaration  bv  or  against  a  surviving  plaintiff  or  defendant,  where 

the  death  occurred  before  writ  issued,  id. 
commencement  of  declaration    where  one  of  the  plaintiffs  died  after  the 

issuing  of  the  writ,  id 
the    like,    where    one    of  the    defendants    died    after    the    issuing  of  the 
writ,  id. 
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COMMENCEMENTS  AND  CONCLUSIONS— (cona'nwcrf.) 
4.  In  actions  in  inferior  Courts. 

commencement,  &c.  of  declarations  in  the  Palace  Court,  16 
commencement,  &c.  of  a  declaration  in  tlie  County  Court,  17 
the  like,  where  the  action  was  commenced  by  justices,  id. 

II.  Of  Pleas,  Replications,  ^c. 

1.  Pleas  in  abatement,  17 

replication  thereto,  18 

2.  Pleas  in  bar  and  replications,  &c. 

commencement  antl  conclusion  of  a  plea  in  bar  to  whole  declaration,  con- 
cluding to  the  country,  19 

replication  thereto,  21 

commencement  and  conclusion  of  a  plea  in  bar  to  the  whole  declaration, 
concluding  with  a  verification,  id. 

plea  in  bar  to  the  whole  of  one  or  more  of  several  counts  of  a  declara- 
tion, 22 

replication  to  cither  of  the  lust  two  forms,  23 

plea  in  bar  to  part  of  a  count  in  a  declaration,  id. 

replication  to  a  plea  in  bar  pleaded  to  part  of  a  count,  id. 

commencement  of  a  second  or  further  plea,  24 

plea  in  bar,  showing  matter  of  defence_arising  after  action  was  commenced, 
and  before  defendant  had  pleaded,  25 

the  rejoinder,  id. 

surrejoinder,  id. 

rebutter,  2(3 

surrebutter,  id. 

III.  Of  Demurrers. 

commencement  of  a  demurrer  to  a  declaration  or  replication,  26 
demurrer  to  a  part  of  a  declaration,  27 
demurrer  to  a  plea  or  ri;joinder,  28 
joinder  in  demurrer,  id. 

COMMISSION. 

assun)psit  by  agent  for,  47 

COMMON  INFORMER. 

debt  by,  for  penalties. — See  Statutes. 

COMMON  OF  PASTURE. 

case  for  obstructing  plaintiff's  right  of,  509 
plea  denying  plaintiff's  right,  624 

plea  in  trespass  for   entering  land,  &c.  justifying  under  a  right  of  common  by  vir- 
tue of  30  years'  enjoyment,  &c.  761 
replication  thereto,  762 

COMPOSITION  OF  TITHES,  173,  174.— 5ee  Tithes. 

COMPOSITION  WITH  CREDITORS. 

plea  that  plaintiff  and  defendant's  other  creditors  agreed  to  take  a  composition  on 
defendant's  debts  in  full  discharge  of  claim,  &.c.  286 

the  like,  a  composition  payable  by  instalments,  that  plaintiff  discharged  defendant 
from  tendering  the  composition  at  the  stipulated  times,  and  tender  thereof  before 
action,  287  "• 

replication,  denial  of  agreement,  288  ' 

CONCLUSIONS. — Sec  Commencement  and  Conclusions. 

CONCLUSION  TO  THE  COUNTRY. 

form  of  pleading,  19 

form  of  demurrer  to  a  plea  for  improperly  concluding  to  the  country,  35 

CONFIDENTIAL  COMMUNICATION. 

case  against  attorney  for  disclosing,  500 

CONSCIENCE,  COURT  OF. 

plea  of  Westminster  Court  of,  288 

replication,  defendant  not  liable  to  be  summoned,  &c.  2'.)0 

that  the  debt  exceeds  40s.  id. 
plea  justifying  seizure  for  fine  for  contempt  of  Court,  765 
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CONSIDERATION. 

assumpsit  on,  against  third  person,  115 — 120. — See  Guarantee — Indemnity. 
pleas  in  denial  of,  289 

CONTINGENCY. 

assumpsit  on  bill  of  exchange,  payable  on  a  contingency,  81 

CONTRACT.— See  Sale— Vendor  and  Purchaser. 

assumpsit  by  executor  to  recover  value  of  work  done  by  contract,  where  part  done 
in  testator's  life-time,  and  residue  by  executor,  106 
against  executor,   to  recover  a    sum  of  money  agreed  to  be  paid  plaintiff 
on  his  rescinding  contract  vt^ith  testator,  108 

CONVERSION.— See  Trover. 

COPYRIGHT. 

case  for  piracy  of  music,  512 

of  a  print,  id. 

of  a  bust,  id.  • 

of  dramatic  literary  property,  id. 
plea,  denying  the  copyright,  624 

CORPORATION. 

commencement,  &c.  of  declaration  by  or  against,  14 

COSTS. 

assumpsit  for,  on  promise  by  defendant  to  pay  if  plaintiff  would  forbear,  &c.  112 

COVENANT. 

commencement  of  declaration  in,  1,  6,  7,  465 
Debt  on,  in  a  mortgage  deed,  434 
Declarations  in  actions  on,  465. 

annuity  deeds,  id. — See  Annuity. 

apprentice  deeds,  466 

charter-parties,  id. 

heirs  and  devisees,  467. — See  Heirs  and  Devisees. 
declaration  against,  id. 

indemnity,  468 

insurance,  id. — See  Insurance. 

leases,  468 — 478. — See  Leases — Landlord  and  Tenant. 

mortgage  deed,  479. — See  Mortgage  Deed. 

partnership  deeds,  480. — See  Partnership. 

vendors  and  purchasers,  481. — See  Vendor  and  Purchaser. 

Picas  in. 

observations  on  New  Rules  respecting,  483 

non  est  factum,  483,  443,  444 

accord  and  satisfaction,  484. — See  Accord  and  Satisfaction — Payment. 

annuity  deed,  484. — See  Annuity, 

apprentices,  id. 

bankrupt,  id. — See  Bankruptcy. 

charter  party,  id. — See  Charter-party — Insurance. 

de  injuria,  id. 

executors,  485 

heirs  and  devisees,  id. — See  Heirs  and  Devisees. 

insurance,  486. — See  Insurance. 

leases,  id. — See  Leases. 

limitations,  plea  of  statute  of,  488. — See  Limitations,  Statute  of. 

mortgage,  489 

non  est  factum,  443,  444 

payment,  489. — See  Payment — Accord  and  Satisfaction. 

performance,  490. — See  Performance. 

release,  374,  490. — See  Release. 

set-off,  491. — See  Set-off.  , 

tender,  id. — See  Tender'. 

COVERTURE. 

plea  of,  in  abatement,  of  plaintiff,  200 

the  like  of  defendant,  201 

plea  of  defendant's  coverture  where  the  contract  was  made,  290. 
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COVERTURE— (continued.) 

replication,  denial  of  the  marriage,  290 

to  plea  of,  that  defendant  is  not  married,  201 
pleas  of,  in  debt,  452 

COUNTRY  BANK  NOTE. 

assumpsit  on,  155 

COUNTY  COURT. 

commencement  and  conclusion  of  declaration  in,  17 

declaration  in  replevin  in,  703 

plea,  justifying  distress  for  a  fine  for  contempt  of  Court,  765 

COURT  LEET. 

plea,  justifying  seizure  of  weights,  765 

COURT  MARTIAL. 

case  for  malicious  prosecution  of,  570 

COURTS. 

commencements  of  actions  in,  1 — 8 

CREDIT  UNEXPIRED. 

how  to  be  pleaded,  204  in,  291,  378,  &c. — See  Sale  of  Goods. 

CRIMES. 

declaration  in  case  for  libels  imputing  crimes  to  plaintiff,  545,  &c. — See  Libel. 

CRIMINAL  CONVERSATION. 

declaration  in  case  for,   540 
the  like  in  trespass,  716 

CRIMINAL  PROSECUTION.— See  Malicious  Arrest. 

CROPS. 

Declarations  in  assumpsit  for,  102 

by  outgoing  tenant  against  incoming  tenant,  to  recover  amount  of  valuation  of, 
175 

Pleas. 

plea  to  a  declaration  in  assumpsit  by  an  outgoing  landlord  against  his  incom- 
ing tenant,  to  recover  the  amount  of  a  valuation  of  crops  and  tillages,  «&.c. 
bought  with  a  lease,  that  the  contract  was  void  for  want  of  writing  under  the 
statute  of  frauds,  291 

plea  to  a  declaration  in  indebitatus  assumpsit  for  the  price  of  growing  crops, 
that  defendant  agreed  to  buy  them  as  part  of  a  treaty  for  a  demise  of  the 
farm  on  which  they  grew,  by  the  plaintiff  to  the  defendant,  and  that  there 
was  no  written  contract  as  required  by  the  statute  of  frauds,  292 

plea  to  a  declaration  upon  an  account  stated,  that  it  related  to  the  price  of 
growing  crops,  agreed  to  be  taken  under  a  contract  void  for  want  of  writ- 
ing under  the  statute  of  frauds,  id. 

CUSTOM  OF  THE  COUNTRY. 

assumpsit  against  tenant  for  not  cultivating  according  to,  143 

DAMAGES. 

form  of  demurrer  for  omitting  amount  of,  in  declaration,  34 

DAMAGE  FEASANT. 

avowry  or  cognizance  for,  706 

plea  justifying  an  assault,  &c.  in  rescuing  cattle  distrained  damage  feasant,  733 
plea  for  seizing  cattle,  «!k.c.  justifying  for  a  distress  damage  feasant,  75Q 
replication  thereto,  id. 

DATE  OF  DECLARATION, 

demurrer  for  \vant  of,  29 

DAUGHTERS. 

case  for  debauching  of,  570 
trespass  for,  718 

DEBAUCHING  DAUGHTERS, 

case  for,  570 
trespass  for,  718 
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DE  BONIS  ASPORTATIS. 

trespass  for,  718 

DEBT. 

Declarations  in. 

commencement  and  conclusions  of,  1 — 17 
the  common  count  in  debt  for  goods,  work,  monies,  «&c.  414 
~  the  common  count  in  debt,  admitting  a  part  payment,  416 

administrators,  id. — See  Executors. 
annuity,  id. 

assignees  of  a  bankrupt,  417. — See  Assignees. 
attorney's  bill,  id. — See  Attorney. 
awards,  id. — See  Award. 
bail-bonds,  418. — See  Bail-Bond. 
bills  of  exchange,  420. — See  Bills  of  Exchange. 
bonds,  421. — See  Bonds. 
bribery, 426. — See  Bribery. 
escape,  427. — See  Escape — Sheriff. 
executors,  428. — See  Executors. 
extortion,  429. — See  Extortion. 
gaming,  id. — See  Gaming. 
indemnity  bonds,  430  — See  Bonds. 
judgment,  431. — See  Judgment. 

landlord  and  tenant,  432. — See  Landlord  and  Tenant. 
mortgage  deeds,  434. — See  Mortgage  Deeds. 
promissory  notes,  435. — See  Promissory  Notes. 
recognizance  of  bail,  id. — See  Recognizance   of   Bail. 
rent,  432. — See  Landlord. 
replevin  bond,  437. —  See  Replevin  Bond, 
sheriff,  427. — See  Escape, 
tithes,  439. — See  Tithes, 
use  and  occupation,  id. — See  Landlord, 
usury,  440. — See  Usury. 

Pleas  in  Abatement. 

commencements  and  conclusions  of,  17  to  26 

1 .  In  Abatement,  197  to  203 

2.  Pleas  in  Bar. 

pleas  to  a  declaration  in  debt  on  simple  contract,  that  defendant  "  never  was 

indebted,"  id. 
nunquam  indebitatus  to  part  of  a  declaration,  443 
plea  of  non  est  factum  to  debt  on  a  specialty  not  craving  oyer,  id. 
the  like  in  an  action  on  a  deed  craving  oyer^  and  setting  out  the  deed,  444 
the  like  in  the  case  of  a  bond  craving  oyer,  &c.  id. 
accord  and  satisfaction. — See  that  title. 
annuity,  445. — See  Annuity, 
bail  bond, 447. — SVe  Bail-Bond. 
bankrupt,  449. — See  Bankrupt, 
bill  of  exchange,  id. — See  Bills  of  Exchange, 
bill  taken  for  the  debt,  id. — See  Bills  of  Exchange, 
bonds,  449.. — See  Annuity — Bail-Bonds — Replevin  Bonds, 
bribery,  452. — See  Bribery, 
coverture,  id. — See  Coverture, 
escape,  id. — See  Escape, 
executors,  453. — See  Executors, 
fraud,  id. — See  Fraud. 

frauds,  statutes  of,  454. — See  Fraud,  Statute  of. 
husband  and  wife,  id. — See  Husband  and  Wife, 
gaming,  id. — See  Gaming. 

illegal  consideration. —  See  Gaming — Illegal  Consideration — Usury, 
infancy,  id. — See  Infancy. 
Insolvent  Act,  455. — Sec  Insolvent  Act. 
judgment, — See  Judgment. 

judgment  recovered,  457. — See  Judgment  Recovered, 
landlord  and  tenant,  id. — See  Landlord  and  Tenant, 
limitations,  statute  of,  id. — See  that  title. 
non  est  factum,  443,  444 

nonjoinder  of  a  plaintiff,  457. — See  Nonjoinder, 
partnership  of  plaintiff  and  defendant,  458. — See  that  title. 
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DEBT—Plcas  in  liar.— (continued.) 

payment,  458. — S'ee  Pleas  of  Payment  and  of  Payment  into  Court — Payment. 

promissory  notes,  id. — Hce  Promissory  Notes. 

qui  lam  actions,  pleas  in. 

recogniziince  of  bail,  458. — See  Recognizance  of  Bail. 

release,  459. — See  Release. 

replevin  bond,  460. — See  Replevin  13ond. 

sale  of  goods,  id. — S^e  Sale  of  Goods — Vendor  and  Purchaser, 

set-off,  id. — See  Set-off. 

statutes,  debt  on,  461 

tender,  id. — See  Tender. 

tithes,  462. — See  Tithes. 

use  and  occupation,  463. — See  Use  and  Occupation. 

usury,  id. — See  Usury. 

work  and  materials,  id. — See  Sale  of  Goods. 

Replications  to  Pleas  in. 

to  plea  of  "  never  was  indebted,"  442 
.Annuity. — See  Annuity. 

that  a  memorial  was  enrolled,  446 

to  a  plea  of  no  memorial,  that  the  consideration   for  the   annuity  was  not  pe- 
cuniary, as  alleged,  447 
Bail-Bonds. —  See  Bail-Bonds- 

nul  tiel  record,  448 
Bonds. — See  Bonds. 

to  a  plea  of  post  or  ad  diem,  450 

to  a  plea  of  performance,  assigning  a  breach  according  to  the  statute  of  8  &9 
W.  3,  none  being  assigned  in  declaration,  451 
Illegal  Consideration. 

denial  of,  454 
Judgmmt. — See  Judgment. 

to  plea  of  nul  tiel  record,  that  there  is  a  record  of  the  judgment  where  it  was 

recovered  in  another  Court,  455 
the  like  where  the  same  was  recovered  in  the  same  Court,  456. 
replication,  that  the  case  was  irregular,  wherefore  defendant  was  discharged 
out  of  custody  by  a  judge's  order,  id. 

Recognizance  of  Bail — See  Recognizance  of  Bail. 

that  there  was  a  ca.  sa.  against  the  principal,  459 
Set-off. 

replication  to  plea  of  set-off  to  debt  on  bond,  461 

rejoinder  in,  of  nul  tiel  record,  446 

surrejoinder  thereto,  id. 

DEBT  AND  DETINUE.— See  Detinue, 
DECEIT.— See  Case— Fraud. 

DECLARATIONS. 

Commencements  and  Conclusions  of,  1  to  17 

I.  Inactions  commenced  in  Superior  Courts,  1 

1.  Declaration  after  a  writ  of  summons,  id. 

statements  of  forms  of  action,  2 

2.  After  arrest  where  party  not  in  custody,  6 

3.  The  like  where  defendant  is  in  custody,  id. 

4.  Declaration  after  arrest  of  one  or  more  defendants,  where  one  or  mote 

served  only,  and  not  arrested,  7 

5.  Declaration    after   plea  in  abatement   for   nonjoinder   of  a  co-defend- 

.ant,  id. 

6.  Declaration    in    an    action  against  one    of  two   defendants,  the  other 

having  been  outlawed,  id. 

7.  Declaration  in  ejectment,  8 

II.  In  actions  removed  from   Inferior  Courts,  or   commenced  by  the   old  pro- 
cess, id. 

1.  Commencement  of  declaration  in  K.  B.  in  either  case,  id. 

2.  The  like  in  C.  P.  id. 

3-  the  like  in  the  Exchequer,  id. 
4.  In  replevin,  9 
III.  In  actions  by  and  against  particular  persons,  id. 

Vol.  II.  .  d 
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DECLARATIONS— (co7iiinucd.) 

1.  Commencement  and  conclusion  of  a  declaration  by  an  administrator,  9 

2.  By  an    administrator  with    will    annexed,  no    executor   being  appoint- 

ed, id. 

3.  The  like  of  goods  left  unadministered  by  an  executor  deceased,  10 

4.  By  an  administrator  during  the  minority  of  an  executor,  id. 

5.  By  husband  and  wife  administratrix,  11 

6.  Against  an  administrator,  id. 

7.  By  the  assignees  of  a  bankrupt,  id. 

8.  By  assignees  of  a  bankrupt  partner  and  tlie  solvent  partner,  12 

9.  By  assignees  of  an  insolvent  debtor,  id. 

10.  By  or  against  altornies,  id. 

11.  By  the  clerk  or  treasurer  of  trustees  of  a  company  authorized   by  stat- 

ute to  sue  by  their  clerk,  &c.  13 

12.  Against  such  clerk,  id. 

13    By  one  of  the  public  officers  of  a  banking  company  under  7  Geo.  4,  c. 
46,  s.  4,  id. 

14.  By  or  against  a  corporation,  14 

15.  By  an  executor,  id. 

16.  By  a  surviving  executor,  id. 

17.  Aainst  an  executor,  or  husband  and  wife  executrix,  id. 

18.  Declaration  against  hundredors,  15 

19.  By  husband  and  wife,  id. 

20.  Against  same,  id. 

21.  By  an  infant,  id. 

22.  Against  same,  id. 

23.  By  an  infurmer,  id. 

24.  Against  peers  and  members  of  parliament,  id. 

25.  Declaration  by  or  against  a  surviving  plaintiff  or  defendant,  where  the 

death  occurred  before  writ  issued,  16 

26.  Where  one  of  the  plaintiff  died  after  writ  issued,  id. 

27.  The  like  where  one  of  defendants  died  after  writ  issued,  id. 
IV.  In  actions  in  Inferior  Courts,  id. 

,     1.  Commencements,  «fcc.  in  the  Palace  Court,  id. 

2.  The  like  in  the  County  Court,  17 

3.  The  like  where  the  action  was  comnienced  by  justices,  id. 

in  assumpsit. — See  Assumpsit. 

debt. —  See  Debt. 

covenant. — See  Covenant. 

detinue. — See  Detinue. 

trover. —  See  Trovek. 

case. — See  Case. 

replevin. —  See  Replevin. 

trespass — See  Trespass. 

ejectment — See  Ejectment. 
commencements  of  pleas  in  bar  to,  19  to  26 

demurrers  to,  26 
special  causes  of  demurrers  to,  28  to  34. — See  Demurrer. 

DEFAULT  ACCEPTANCE,  75  to  79.— See  Bills  of  Exchange. 

DEFAULT  PAYMENT,  75  to  91.— See  Bills  of  Exchange— Promjssorv  Notes. 

DEFECTIVE  TITLE. 

assumpsit  against  vendor  of  an  interest  in  slock   sold  by  auction,  185 

DEFENCE  OF  POSSESSION.— See  Trespass. 
pleas  justifying  under,  732 — 735 

DE  INJURIA. 

replication  of,  in  assumpsit  or  debt,  293a 

in  covenant,  484 

case,  625 

in  trespass,  728 

to  son  assault  demesne,  731 
form  of  demurrer,  that  replication  of,  and  a  new  assignment  in  trespass,  amount  to 

duplicity,  39 
another  form,  40 
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DEMAND. 

assumpsit  on  promissory  note  payable  on,  154 

DEMISE. — See  E.)m^ti«ent — Landlord  and  Tenant. 

DEMURRAGE. 

assumpsit  for,  208 

DEMURRER.  . 

commencement  of  a  demurrer  to  a  declaration  or  replicaliou,  2(j 
demurrer  to  a  part  of  a  declaration,  27 
demurrer  to  a  plea  or  rejoinder,  28 
joinder  in  demurrer,  id. 
Forms  of  Special  Causes  of  Demurrer,  28 
i.    To  Declarations. 

that  the  declaration  is  not  intituled  in  any  Court,  id. 

that  the  declaration  is  not  entituled  or  dated  ofany  day,  29 

that  the  declaration  is  intituled  before  the  day  on  which  the  promises  and 

causes  of  action  are  laid  to  have  been  made  and  accrued,  id. 
that  it  does  not  appear  whether  the  plaintitf  sues  or  declares  by  attorney 

or  in  person,  30 
that  no  venue  is  laid  in  the  declaration,  id. 
to  a  declaration  in    trespass  quare   clausum    fregit,  that    no  description   of 

the  close  is  given,  id. 
that  no  time  is  stated  in  a  material  allegation  in  the  declaration,  id. 
that    the   day  on   which   the  promise  is   laid,  is   inconsistent  with   that  on 

which  another  material  fact  is  slated  to  have  occurred,  30 
to  a  declaration   in  assumpsit,  that  no  promise   is   laid    to   pay  the  money 

mentioned  in  the  first  count,  31 
that  no  breach  of  the   promise  mentioned  in    one    of  the   counts  is  laid   in 

the  declaration,  id. 
for  misjoinder  of  forms  of  action,  id. 
for  misjoinder  of  rights  or  causes  of  action,  id. 
demurrer  to  a  count  for  duplicity  or  doublencss,  32 
that  a  count  retains  repugnant  promises,  id. 
thai  the  count  lays  the  cause  of  action  in  the  alternative,  33 
that  the   declaration  wants  certainty  in  stating  the  goods,  «&;c.  id. 
for   not- making  profert  of  a  deed  or  letters  testamentary  or   letters  of  ad- 
ministration, id. 
to  a  declaration  against  the  drawer  or  indorser  of  a  bill,  that  presentment 

for  payment  to  the  acceptor  and  notice  of  dishonor  are  not  stated,  id. 
that  the  amount  of  damages  is  not  laid  in  the  declaration,  34 

2.    Causes  of  Demurrers  to  Pleas. 

that  it  is  not  shown  whether  defendant  pleads  by  attorney  or  in  person,  34 

that  the  plea  professes  in  the  commencement  to  answer  the  whole  decla- 
ration, but  contains  in  the  body  thereof  an  answer  as  to  part  only,  id. 

that  the  plea  improperly  concludes  to  the  country,  instead  of  concluding 
with  a  verification,  or  vice  versa,  35 

demurrer  to  a  plea  to  a  count  on  a  bill  of  exchange  for  duplicity  in  al- 
leging that  there  was  no  consideration  for  the  acceptance  or  indorse- 
ment, and  also  relying  on  fraud,  &c.,  id. 

that  the  plea  is  hypothetical,  or  in  the  alternative,  and  docs  not  confess 
or  traverse,  id. 

that  the  plea  is  argumentative,  36 

that  the  matter  is  pleaded  by  way  of  recital  or  rehearsal,  and  not  posi- 
tively, id. 

that  the  plea  is  repugnant,  id. 

that  the  plea  contains  a  negative  pregnant,  37  -  j  • 

that  the  plea  traverses  more  than  is  alleged  in  the  declaration,  and  is  too 
extensive,  id.  ... 

that  the  traverse  in  the  plea  should  have  been  in  the  disjunctive,  38 

that  a  plea  to  a  declaration  in  trover  amounts  to  the  general  issue  or  gene- 
ral traverse,  as  it  sets  up  tule  and  possession  in  the  defendant  without 
giving  the  plaintifi'color,  id.  . 

that  a  plea  to  a  declaration  on  a  bill  of  exchange  is  not  Sufficiently  certain, 
it  merely  alleging,  that  there  was  no  consideration  for  the  acceptance 
ofthebill,39 

3.   Causes  of  Demurrer  to  Rplications.  . 

that  the  traverse  is  too  extensive,  and  should  have  been  in  the  disjunc- 
tive, id. 
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DEMVnRER  —  iconiinved.) 

that  a  replication  of  de  injuria  and  a  new  assignment  in    trespasi5,  amount 

to  duplicity,  39 
Ihat  the  replication  is  double  and  multifarious,  and   puts  too  many  distinct 
allegations  and  matters  in  issue,  it  being  de  injuria  to  a  plea  in   trespass 
of  a  right  of  way  exercised  for  twenty  years,  40 

4.    Causes  of  Demurrer  to  Rejoinders. 

that  there  is  a  departure,  the  rejoinder  departing  from  the  plea,  41 

DEPARTURE. 

form  of  demurrer  to  a  rejoinder  for  departing  from  plea,  41 

DETINUE. 

.    Declarations  in. 

common  form  in  detinue,  492 
declaration  in  debt  and  detinue,  493 

Pleas  in. 

of  non  detinet,  494 

denial  that  the  goods  are  tlie  plaintiff's  goods,  id. 

special  pica,  justifying  the  detention  on  the  ground  of  lien,  &c.  id. 

DEVIATION. 

plea  to  action  on  a  policy,  that  ship    improperly  deviated,  326 
replication  thereto,  denying  deviation,  327 

DEVISEE.— See  Heir  and  Devisee. 

DISJUNCTIVE. 

demurrer  to  plea,  that  the  traverse  should  have  been  in  the  disjunctive,  38 
the  like  to  a  replication,  39 

DISTRESSES  FOR  RENT.— 6ee  Landlord  and  Tenant— Replevin. 

assumpsit  on  promise  to  pay  arrears  of,  if  landlord  would  remove  distress,  117 
case   for   distraining  and  selling  goods  where  no   rent   was  due   to    recover  double 
value,  511 
for  distraining  for  more  rent  than  was  due,  514  •  ^ 

for  taking  an  excessive  distress  for  rent  due,  515 
for  distraining  and  selling  without  notice  of  distress,  516 
for  not  selling  the  goods  for  the  best  price,  517 
*  against   a  landlord  and  his  broker  for  selling  goods  distrained  without  having 

them  appraised  by  two  appraisers,  518 
by  tenant  against  his  landlord  and   bailiff',  who  distrained  for  rent,  for  making 

extortionate  charges  and  selling  the  goods  for  the  same,  519 
by  a  tenant  against  landlord  and  broker,  who  distrained  for  rent, for  not  taking 
due  care   of  the   goods  sold,  or  sucli  as   remained    unsold,   under   the   dis- 
tress, 520 
against  a  distraining  broker  for  not  giving  the   tenant  a  copy  of  the  charges  of 

the  distress,  521 
for  not  leaving  the  overplus  of  the  proceeds  of  a  distress  with  the  sheriff,  &c.  id. 

References  to  Forms  for  other  Irregularities  and  JVotes  thereon. 

for  distraining  beasls  of  the    plough   and   sheep,   there  being   other   sufficient 

goods,  523 
for  distraining  tools  of  trade,  there  being  other  sufficient  goods,  id. 
for  making  a  second  distress  for  the  same  rent  on  the  same  goods,  id. 
for  drivings  distress  more  than  three  miles  out  of  the  hundred,  524 
for  refusing  to  restore  the  goods  on  tender  of  the  rent  and  costs,  id. 
for  selling  the  goods  within  the  five  days,  525 
for    not  removing   the   goods   within    a  reasonable   time  after  the  lapse  of  the 

five  days,  id. 
for  selling  a  growing  crop  before  it  was  gathered  and  appraised,  id.  - 
for  selling  more  goods  than  was  necessary  under  a  distress  for  rent,  526 
by    tenant    against    landlord   for   not    indemnifying    him    against  distress  for 

ground  rent,  543 
against  a  sheriff  for  refusing  to  replevy  on  a  distress  for  a  poor  rate,  594 

Pleas. 

to  a  declaration  for  an  irregularity  in  a  distress,  denial  of  the  tenancy,  id. 
to  a  count  for  distraining  for  more  rent  than  was  due,  626 

to  a  count  for  selling  under   a  distress   without  having  the  goods  appraised  by 
two  appraisers,  that  the  distress  was  for  less  rent  than  201.  id. 
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DISTRESSES  FOR  RENT— {conti7mcd.) 

by  landlord    sued    for  not   giving  copy  of  charges,  tiiat   he  did  not    personally 

interfere,  and  that  they  were  the  charges  of  the  broker,  626 
to  a  declaration  for  not  leaving   the  overplus  with   the   sherifl",  thai   there  waa 

no  overplus,  id. 
of  tender  of  amends  to  a  declaration  for  an  irregular  distress,  627 
in  trespass  for  entering  house,  «&c.  763 — 765.  —  ,SVe  Trespass. 
justification  under  a  distress  for  rent,  763 

the  like,  for  rent  due  for  other  premises  and  goods  fraudulently  removed,  765 
replication  to  pleas  in  trespass,  764 
denial  of  the  tenancy,  id. 
that  removal  was  before  rent  due,  765 
avowry  and  cognizance  for,  706 — 712. — See  Landlord  and  Tenant — RtPLEViyj. 

DIVERTING  WATER. 

case  for,  601 — 610. — See  Watercourse. 

DOUBLENESS. 

form  of  demurrer  to  a  count  for,  32 
the  like,  to  a  plea,  35,  &c. 
tiie  like,  to  a  replication,  40 

DOUBLE  VALUE. 

debt  on  statute  4  Geo.  2,  c.  28,  s.  1,  for,  against  tenant  for  holding  over  after  notice 
to  quit,  433 

DRAMATIC  LITERARY  PROPERTY. 

case  for  piracy  of,  512 

DRAWER.— See,  Bills  of  Exchange. 

DUPLICITY. 

form  of  demurrer  to  count  for,  2 

the  like,  to  a  plea,  35 

the  like,  to  a  replication,  39 

DWELLING-HOUSE.— See  Nuisance— Trespass. 

EASEMENTS. — See  Ancient  Lights — Com  mons — Watercourses — Ways. 
declaration  in  case  for  disturbance  of,  526 
effect  of  plea  of  not  guilty  thereto,  627 
pleas  in  trespass,  766 

EFFECTS. 

averment  of  want  of,  82,  156 

EJECTMENT. 

Declarations  in. 

by  original  in  Q,.  B.  or  C.  P.,  782 

notice  to  appear  to  be  subscribed  thereto,  784 

the  like  with  two  or  more  counts  or  demises,  785 

in  Q.  B.  by  bill,  786 

in  the  Exchequer,  id. 

declaration  and  notice  to  appear  on  a  vacant  possession,  and  the  tenant's  abode 
unknown,  787 

by  landlord  against  tenant,  under  4  Geo.  2,  c.  28,  on  forfeiture  by  non-payment 
of  rent,  &c.,  id. 

the  like  under  1  Geo.  4,c.  87,  id. 

the  like  under  11  Geo.  4  and  1  Will.  4,  c.  70,  s.  36,788 

in  trespass  for  costs  of,  and  mesne  profits,  723 
plea  in  ejectment,  789 
replication  in  ejectment,  id. 

ELECTION. 

debt  on  statute  2  Geo.  2,  c.  24,  s.  7,  for  penalty  for  bribery  at,  426    -   ' 

ENGINEER. 

declaration  for  libel  on,  555. — See  Libel. 

ERECTION  OF  BUILDINGS. 

case  for  nuisance,  arising  from,  575 — 583-. — See  Nuisance. 
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ESCAPE. 

debt  against  sheriff  for  an  escape  on  final  process,  427 
observations  as  to  pleas  in  debt  for  escape,  452 
Case  against  sheriff  for. 

on  mesn^  process,  526 

for  not  taking  defendant  when  he  had  an  opportunity,  id. 

on  final  process,  527  , 

against  the  marshal  for  an  escape,  id. 
Pleas  to  -Actions  for. 

that  party  was  not  indebted  to  plaintiff,  627 

denial  of  the  writ,  628 

denial  of  the  arrest,  id. 

pleas  to  a  count  for  not  taking  plaintiff  when  he  had  an  opportunity,  629 

that  sheriff  took  a  bail  bond,  which  he  assigned  to  plaintiff,  id. 

other  pleas,  630 

ESTATES.— See  Vendor  and  Purchaser. 

declaration  for  libelling  plaintiff's  title  to  an  estate,  556. —  See  Libel. 

EXCESSIVE  DISTRESS,  512—526,  593.— See  Distress— Sheriff. 
EXCHANGE— See  Warranty. 

assumpsit  for  not  delivering  goods,  and   paying  money  on   a  contract  of  exchange, 
104 

plea  that  the  defendant  delivered  [he  goods  in  exchange,  294 

EXECUTORS.— See  Administrators. 

commencements  and  conclusions  of  declarations  by  and  against,  14,  15 

Assumpsit  by. 

against  executor  of  an  attorney  for  negligence,  67 

by  executor  of  drawer  of  bill  of  exchanges  v.  acceptor,  84,  85. —  See  Bills  of 
Exchange — Promissory  Notes. 

by  executor  on  promise  to  testator,  105 

the  like,  with  a  count  laying  a  debt  to  the  testator  and  a  pronjise  to  the  pliiin- 
tiff,  id. 

by  executor  on  a  cause  of  action  arising  after  testator's  death,  id. 

for  use  and  occupation  where  testator  died  during  currency  of  quarter,  106 

by  executors  to  recover  value  of  work,  &c.  done  partly  by  testator,  and  finish- 
ed by  executors,  id. 

against  executor  on  promises  by  testator,  107 

the  like,  with  count  laying  a  debt  from  testator,  and  a  promise  by  executor,  id. 

against  executor  on  cause  of  action  arising  after  the  testator's  death,  108 

against  executor   on  his   promise    to  pay  a   sum  of  money  in    consideration  of 
plaintiff  rescinding  a  contract  for  the  hire  of  a  carriage  made  with  the  tes- 
tator, id. 
Dtbt  by,  428 

Trover  by,  for  a  conversion  in  the  testator's  lifetime,  666 
the  like  for  a  conversion  after  the  testator's  death,  id. 
against,  for  a  conversion  by  the  testator,  667 

Covenant  by  executor  of  the  lessor  against  the  lessee,  477. —  Sec  Leas  its. 

Pleas  to  Actions  by  and  against. 

In  Matemcnt. 

non-joinder  of  a  co-executor  as  a  defendant,  200  ' 

In  Assumpsit. 

non-assumpsit.  294 

of  non-assumpsit   as  to  part,   confession  thereof,   and  plene  administravit, 
295 

that  defendant  is  not  executor,  id. 

of  pleneadministravit,  296 

plenfe  administravit  prseter,  299 

of  outstanding  judgment,  &.C.,  and  plene  administravit  prceter,  id. 

of  judgment  recovered  against  executor,  and  payment  after  action,  300 

of  retainer  for  his  own  debt,  302 
pleas  of  set-off  in  actions  by  or  against,  392 
pleas  to  actions  in  debt,  by  or  agafnst,  453 

Replications  to  pleas  by  or  against. 

that   defendant  had  assets  with  issue  and  award  of  venire,  where  the  debt  is 
not  denied  by  the  plea,  297 
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EXECUTORS—  {continued.) 

that  defendant  received  assets  after  the  commencement  of  this  suit,  298 

to  plea  of  oiilstanding  judgment — that  testator  paid  the  judgment,  and   that   it 

is  fraudulently  kept  on  foot,  300 
to  plea  of  judgment  recovered — that  the  same  is  fraudulent,  302 
to  plea  of  retainer — denial  of  the  debt  retained  for,  id. 
to  the  like — that  defendant  was  executor  de  son  tort,  id. 
Form  of  judgment  by  cognovit  against  an  executor,  303 

of  issue,  where  there  is  a  plea  denying  the   debt,  besides  plene   administravit, 
and  plaintiff  takes  judgment  of  future  assets  upon  the  latter  plea,  298 

EXPULSION,  720.— See  TnEsrAss. 

EXTORTION. 

declaration  for  libel,  charging  the  plaintiff,  a  proctor,  with  extortion,  553 
declarations  in  debt  for,  429 
case  against  sherifi"  for,  594 

EXTRA  VIAM. 

new  assignment  of,  in  trespass,  770 

FACTORS'  ACT, 

plea  under,  674,  675 

FAIRS.— .See  Market.. 

FALSE  IMPRISONMENT.— .See  Malicious  Arrest— Trespass. 

declaration  for,  716 

pleas  in  justification,  735 — 742 

FALSE  REPRESENTATION.— 5ee  Fraud— Warranty. 
FALSE  RETURN.— See  Sheriff. 
FARM. — See  Ejectment — Landlord  and  Tenant. 

FARRIERS. 

assumpsit  against,  for  negligence,  109 

FEIGNED  ISSUE. 

form  of,  110  ^ 

FELONY. — Sec  Case — Malicious  Arrest — Libel — Trespass. 
assumpsit  for  reward  for  apprehending  felon,  157 
case  for  libel  imputing  felony,  545  — See  Lieel. 

for  malicious  prosecution  for,  568 — 570 
plea  in  justification  of  arrest,  «fcc.  on  suspicion  of,  735 

FENCES. 

pleas  of  defect  of,  in  trespass  to  real  property,  766 

FEROCIOUS  DOGS.— Sec  Mischievous  Animals. 

FERRY. 

case  for  disturbance  of,  527 
plea  thereto,  63^ 

FIAT. — See  Assignee. 

FIERI  FACIAS. — See  Case— Sheriff— Trespass. 
case  against  sheriff  for  false  return  to  writ  of,  591 
pleas  thereto,  653 — 655 

FINAL  PROCESS. 

case  against  sheriff  for  escape  on,  527 

9 
FIRE  POLICIES.— See  Insurance. 

FISHERY.  -  ........ 

case  by  owner  of  reversion    of,  for   digging   gravel   in   the   bed  of  the  nver,  and 

thereby  injuring  the  breed  of  fish,  527 
plea  thereto,  631 
plea  of  right  of,  to  trespass  for  entering  close,  &c.  767 
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FIXTURES. — See  Landlord  and  T-enant — Reversion. 
assumpsit  for  value  of,  111 

case  against  vendor  of  a  lease  and  fixtures,  for  misrepresenting  that  the  latter  were 
his  property,  &c.  535  -^ 

case  against  tenant  for  removal  of,  541 
pleas  to  action  for  price  of,  303 

to  case  for  removal  of,  that  they  were  put   up  hy  tenant   for  the  purposes  of 
trade,  637 
replication,  that  the  terms  of  the  demise  forbade  the  removal,  638 

FORBEARANCE.— See  Guarantees. 

assumpsit  on  promise  to  pay  debt.  Sec.  if  plaintiff  would  suspend  action, 111 

on  promise    to  pay   costs  of  action,  in  which    plaintiff  had   been  defend- 
ant's attorney,  and  of  application  to  Court  against  defendant,  if  plain- 
tiff would  forbear,  &c.  112. 
by  proprietor  of  stage-coach,  on  promise  to  pay  a  sum  if  plaintiff  would 
discontinue  his  coach,  &c.  113 
plea,  denial  of  the  debt  forborne,  304 

that  the  plaintiff  did  not  forbear,  &c.  id.  • 

FOREIGN  BILLS.— See  Bills  of  Exchange. 

assumpsit  by  drawer  or  indorsee  v.  acceptor,  90  ^ 

indorsee  v.  drawer,  default,  acceptance,  91 
the  like,  default  payment,  id. 
indorsee  v.  acceptor  supra  protest,  id. 

FORGERY. 

case  for  libel  imputing  forgery  to  plaintiff,  549. — See  Libel. 

FORMS  OF  ACTION. 

demurrer  for  misjoinder  of,  31 

FOUNDATIONS  OF  HOUSES.— See  Nuisance. 

FRANCHISE  —See  Ancient  Lights — Common — Watercourse — Ways. 

FRAUD. — See  Sale  of  Goods — Warranty. 
Declarations  in  Case. 

upon  a' warranty,  528 

for  using  fraudulent  means  to  prevent  the  plaintiff"  from  discovering  the  un- 
soundness of  a  horse  sold  by  defendant  to  the  plaintiff,  529 

for  deceit  in  selling  a  picture  as  painted  by  a  particular  master,  which  it  was 
not,  530  «. 

for  inducing  plaintiff  to  purchase  defendant's  practice  as  a  surgeon,  &c.,  by 
misrepresenting  the  extent  of  business,  «&c.  id. 

for  selling  to  the  plaintiff  a  policy  of  insurance,  which  the  defendant  had 
fraudulently  effected  on  the  life  of  another  person  (his  debtor),  and  which 
the  insurance  office  refused  to  pay,  532 

by  the  purchaser  of  a  lease  and  fixtures  for  a  fraudulent  misrepresentation  by 
the  vendor,  that  the  latter  were  his  property,  whereas  they  belonged  to  the 
landlord,  who  claimed  and  took  them  at  the  end  of  the  lease,  535 

several  forms  for  falsely  pretending  to  be  owner,  «&c.,  of  goods,  or  agent,  «&c. 
536 

for  false  representations  as  to  the  character  and  circumstances  of  third  per- 
sons, 537 

for  imitating  the  labels  put  on  the  reels  on  which  a  cotton-merchant  or  thread- 
winder,  &c.  wound  his  thread  for  the  purpose  of  sale,  538 

for  libels  imputing  fraud,  549,  «fcc. — See  Libel. 

Pleas  of,  in  Case. 

general  observations  on,  and  usual  forms  of  pleas  in  actions  for  fraud,  631 
pleas  in  case  for  falsely  representing  a  third  person  to  be  trustworthy,  633 
plea  denying  the  bargain  and  sale  in   case   for  a   false  warranty  or  fraudulent 

mis-statement,  id. 
plea  to  action  against  sheriff,  that  plaintiff's  execution  was  fraudulent,  654 
plea  in   trover,   that  plaintiff  had  obtained  the  goods    by  a   fraudulent  pur- 
chase, 676 
plea  that  agreement  or  promise  was  obtained  by,  304 
replication  thereto,  305 
plea  of,  to  debt  on  specialty,  453 
the  like  on  simple  contract,  id. 
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FRAUDS,  STATUTE  AGAINST. 

plea  of,  to  a  declaration  for  goods  sold,  and  replication,  377 

pica,  tliat  the  agrceirient  was  not  to  be  performed  within  a  year,  and  is  not  ia 

writing,  305 
the  like,  that  guarantee  not  in  writing,  308 
replication,  that  there  was  a  written  agreement,  &c.  id. 
pleas  of,  to  action  of  debt,  454 

FRAUDULENT  PREFERENCE. 

replication  to  plea  in  trover  by  assignees,  that  bill  was  given  by  way  of,  682 
rejoinder  thereto  denying  fraud,  683 

FRAUDULENT  REMOVAL. 

avowry  for  rent,  goods  fraudulently  removed,  708 

pleas  in  trespass,  justifying  seizing  goods  fraudulently  removed,  765 

replication  thereto,  id. 

FREEHOLD  ESTATE.— Sec  Vendors  and  Purchasers. 
assumpsit  to  recover  price  of,  conveyed,  180 

by  vendee  against  vendor  for  not  conveying,  182 
for  not  delivering  abstract  of  title  to,  184 

FREIGHT. 

assumpsit  for,  93 

FURNITURE. 

case  by  landlord  against  tenant  for  not  taking  care  of,  543 

GAME. 

plea  to  trespass  for  hunting,  &c.,  justification  as  servant  of  plaintiff''s  landlord,  un- 
der a  reservation  of  the  game  in  plaintiff's  lease,  767 
the  like,  justifying  under  a  grant  from  plaintiff's  landlord,  768 

GAMING. 

debt  on  9  Anne,  c.  14,  s.  2,  by  the  loser  against  the  winner  of  money  at  play,  429 

the  like,  by  a  common  informer  for  the  treble  value,  id. 

on  16  Car.  2,  c.  7,  s.  3,  for  penalty  for  winning  more  than  100^  on  credit,  430 

pleas  to  action  of  debt  for,  454 

observations  thereon,  id. 

plea  to  declaration  by  indorsee  against  acceptor,  that  it  was  accepted  for  money 

won  by  the  drawer  at  play,  306 
similar  form  to  a  promissory  note,  id. 
plea  to  declaration  on  a  bill    and  for  goods,  that  the   goods  consisted  of  a  hazard 

table  for  a  gaming  house,  and  that  the  bill  was  given  for  the  price,  307 

GAS  RENT. 

plea  justifying  distress  for,  765 
replication  thereto,  id. 

GENERAL  ISSUE.— See  Never  Indebted— Non  Assumpsit— Not  Guilty. 
observation  on,  in  assumpsit  and  debt,  203 
form  of  demurrer,  that  plea  only  amounts  to  the  general  issue,  38 

GOODS  SOLD.— See  Sale  of  Goods. 

GOOD-WILL. 

assumpsit  for,  of  a  business,  114 

GOVERNESS. 

declaration  for  slander  of, 560. — See  Slander. 

GRANT.— Sec  Way. 

GROUND  RENT. 

declaration  in  case  against  landlord,  for  not   indemnifying  tenant  against  distress 
for,  543 

GROWING  CROPS. 

plea  of  the  statute  of  frauds  as  to  sale  of,  292,  293 
case  for  selling  of,  under  a  distress  for  rent,  525 

GUARANTEE.— See  Forbearance— Indemnity. 
assumpsit  on,  by  principal  against  agent,  56 

Vol.  II.  e 
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GUARANTEE— (continued.) 

assumpsit  on  a  guarantee  of  the  price  of  goods  lobe  supplied  to  a  third  person,  115 
on  a  guarantee  in  consideration   that  the  plaintiff  would    let  a   house  to  a 

third  person,  the  defendant  would  be  answerable  for  the  rent,  116 
by  a  landlord  on  a  promise   to  pay  him    arrears    of  rent    due  from  a  third 
person,  and  the  costs  of  a  distress  in  consideration    he  would  withdraw 
the  distress,  117 
upon    a  guarantee  to    bankers,  that    a  third  person  should  pay  his  account 

with  them  if  they  would  open  an  account  with  him,  118 
on  defendant's  promise  to  pay  the  debt  of  a  third  person,  in   consideration 

that  plaintiff  would  not  sue  him,  119 
on  a  promise  to   pay  debt  and  costs,  in   consideration    that  plaintiff  would 
suspend  proceedings  on  a  cognovit  which  a  third  person  had  given  him, 
id. 
on  a  promise  to  pay   the   debt  of  another,   in    consideration   that  plaintiff 
would  give  up  a  lien  on  goods  which  he  held  as  a  security,  120 
plea,  that  the  guarantee  was  not  in  writing,  &c.  according  to  the   statute  of  frauds, 
308 
that  the  plaintiff  did  not  supply  the  goods  under  the  guarantee,  309 
that  the  goods  were  sold  on  a  credit  different  to   that  which   was  agreed  up- 
on, 309 
that  the  credit  was  unreasonable,  309 
that  the  principal  paid  the  price,  310 

that  the  guarantee  was  discharged  by  a  new    agreement   with  defendant  for  a 
different  mode  of  dealing,  id. 
Replication,  that  the  guarantee  was  in  writing,  308 

GUN. 

declaration  in  case  for  setting  spring  guns,  583 

the  like,  for  injury  by  gun  intrusted  to  an  unfit  person,  583 

HEIRS  AND  DEVISEES. 

declaration  in  covenant  against,  467 

by  heir  of  lessor  t).  lessee,  474 
by  devisee  of  lessor  v.  lessee,  id. 
pleas  by  an  heir  riens  per  descent,  485 
by  a  devisee  riens  per  devise,  486 
replication  to  riens  per  descent,  that  defendant  had  assets,  485 

HIRE — See  Bailees— Negligence. 
assumpsit  for  hire  of  goods,  121 

against  hirer  for  carelessness,  121 

against  coach  proprietor  for  refusing  to  receive  on    hire  coaches   built  for 
him  by  plaintiff,  &c.   and  for  returning   others   before  time   agreed    up- 
on, id. 
case  for  negligence  of  goods,  &c.  hired,  502,  503 
to  action  against  the  hirer  of  a  horse  (p.  121),  denial  of  negligence,  312 

HOLDING  OVER. 

debt  by  landlord  against  tenant,  under  4  Geo.  2,  c.  28,  s.  1,  for  double  rent,  433 

HORSE. 

assumpsit  against  farrier  for  not  taking  care  of,  109 

for  breach  of  warranty  of,  186 — 191. — See  Warranty. 
case  for  fraud  in  warranty  of,  529 
pleas  to  action  for  breach  of  warranty  of,  405 

HORSE-MEAT. 

assumpsit  for,  122 

HOUSES. — See  Landlord  and  Tenant — Nuisance — Trespass. 

HUNDRED. 

declaration  in  case  against,  on  7  &  8  Geo.  4,  c.  31,  for  injury  by  rioters,  540 

Pleas  thereto. 

denial  of  the  riot  and  demolition,  634 

that  the  plaintiff  was  not  examined  before  a  justice,  id. 

that  the  plaintiff  knew  one  of  the  offenders,  635 
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HUNDRED— (continued.) 

that  the  plaintifi'  was  not  bound  by  recognizance  to  prosecute,  635 
that  the  damages  do  not  exceed  30/.  id. 

HUNTING.— 5ec  Game. 

HUSBAND  AND  WIFE. 

commencement  of  declaration  by  and  against,  15 

assumpsit  by,  on  hill  of  exchange  drawn  by  and  payable  to    the  wife    before  mar- 
riage V.  acceptor,  89 

against,  on  bill  accepted  by  her  before  marriage,  id. 
by  them  for  goods  sold,  &,c.  by  wife  before  marriage,  123 
by  husband  and  wife  administratrix,  id. 

against  husband  and  wife  for  goods  sold  to  her  before  marriage,  124 
by  them  on  note  payable  to  wife  before  marriage  v.  maker,  157 
case  for  criminal  conversation,  540 

pleas  thereto,  635,  636 
trespass  for  criminal  conversation,  717 

for  an  assault  on  plaintiff's  wife,  718 

by  husband  and  wife  for  assault  on  the  latter,  id. 

for  debauching  plaintiff's  daughter,  id. 

Pleas  by,  in  Assumpsit. 

non-assumpsit  to  a  declaration  against  husband  and    wife  for  her   debt   dum    sola, 

312 
pleas  by,  in  debt,  454 

HYPOTHETICAL. 

demurrer  to  plea  for  being,  35  ^ 

ILLICIT  COHABITATION. 

plea  to  action  of  debt,  that  bond  was  given  for,  45.4 
replication  thereto,  id. 

IMITATING  LABELS. 

case  for  deceit  for,  538 

IMMORALITY.— See   Libel. 

IN  BAR. 

commencement  and  conclusions  of  pleas  in,  19 — 25 
the  like,  of  replication  to  pleas  in,  21 — 24 

INCLOSURE  ACT. 

plea  justifying  distress  for  rate  under,  765 

INCONSISTENT  DECLARATION. 

form  of  demurrer  to,  30 

INDEBITATUS  COUNT. 

in  assumpsit,  42 

the  like,  stating  the  exact  sum  due,  and  admitting  payments  on  account,  44 

on  an  award,  71 

on  an  umpirage,  72 

INDEMNITY. — Sec  Declarations  in  Assumpsit — Forbearance — Guarantee. 

by  the  acceptor  of  an  accommodation  bill  against  the  party  for  whose  use  he  ac- 
cepted it  for  not  indemnifying  him,  124 

for  not  indemnifying  the  plaintiff  as  defendant's  surety  in  a  maltster's  bond  to  the 
crown,  whereby  plaintiff's  goods  were  taken  upon  crown  process,  founded  on  a 
judgment  upon  the  bond,  125 

upon  the  defendant's  promise  to  indemnify  the  plaintiff,  if  he  would  defend  an  ac- 
tion brought  against  him  for  money  in  which  the  defendant  claimed  an  interest, 
127 

the  suit  of  a  sheriff 's  officer  upon  a  promise  to  indemnify  him,  if  he  would  sell 
goods  under  a  fieri  facias  issued  by  defendant,  such  goods  being  claimed  by  a 
third  person,  showing  that  in  consequence  of  the  sale,  the  latter  recovered 
against  the  sheriff  in  trover,  and  the  plaintiff  was  thereby  damnified,  129 

in  debt  on  bond  given  to  a  surety  on  becoming  answerable  for  fidelity  of  a  clerk, 
425 

in  covenant,  468 

case  against  landlord  by  tenant  for  not  indemnifying  him  against  distress  for  ground 
rent,  543 
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INDEMNITY— (cow^mwed.) 

by  assignor  against  assignee  for  not  indemnifying  liiin  against  breaciies  of  cov- 
enant, &c.  543 
plea,  (to  Form,  p.  124,)  that  defendant  did  indemnify  liic  plaintiff,  314 

INDEMNITY  BOND. 

debt  on,  given  to  a  surety  on  becoming  answerable  for  fidelity  of  a  clerk,  425 
plea  thereto,  450 

INDORSEE. — See  Bills   or   Exchange — Promissory  Notes. 

'INDORSER. — See  Bills  of  Exchange — Promissoey  Notes. 

INFANT. 

commencement  of  declaration  by,  15 

the  like,  against  an  infant,  id. 

plea  of  infancy  of  defendant,  314,  455,  636 

replication,  denial  of  defendant's  infancy,  315 

that  the  action  is  partly  for  necessaries  and  nolle  prosequi  as  to  the  rest  of  the 
demand,  id. 

that  defendant  confirmed  his  promise  after  he  became  of  age,  316 
rejoinder,  that  the  goods,  &c.  were  not  necessaries,  id. 

INFERIOR  COUHT.— See  County  Court— Court  Leet— Court  Martial, 
commencements  of  declarations  in,  16,  17 

INFORMER —See  Statutes. 

commencement  of  declaration  by,  15 

INFRINGEMENT.— See  Copyright— Patent. 

INNKEEPERS. 

declaration  in  case  against,  541  • 

plea  by,  that  plaintiff  did  not  bring  the  goods  into  defendant's  house, 636 

INSOLVENCY. 

case  for  libel,  &c.  imputing  insolvency  to   plaintiff,  555,  560. —  See  Libel — Slan- 
der. 

INSOLVENT  ACT.— Sec  Insolvent  Debtor. 

INSOLVENT  DEBTOR. 

commencement  of  declaration  by  assignee  of,  12 

declaration  in  assumpsit  by  assignee  of,  on  cause  of  action  accrued  to   insolvent,  60 

the  like,  where  the  cause  of  action  accrued  after  petition,  61 

on  bill  of  exchange,  drawer  v.  acceptor,  88 

on  promissory  note,  payee  v.  maker,  157 

Pleas  by. 

defendant's  discharge  under  insolvent  act,  317,  455 

to  action  by  indorsee  of  a  bill  against  the  acceptor,  that  the  bill  was  accepted 
for  a  debt  from  which  defendant  was  discharged  by  llie  Insolvent  Debtors' 
Act,  whereof  the  plaintiff  had  notice,  318 

to  like,  by  indorsee  against  the  acceptor  of  a  bill,  that  the  bill  was  accepted 
to  induce  the  drawer  not  to  oppose  the  defendant's  discharge  under  the  In- 
solvent Debtor's  Act,  whereof  the  plaintiff  had  notice,  319 

that  the  plaintifi^  took  the  benefit  of  the  Insolvent  Debtors'  Act,  whereupon 
the  debt  vested  in   his  assignee  under  7  Geo.  4,  c.  57,  id. 

that  the  plaintiff'  took  the  benefit  of  the  Insolvent  Debtors'  Act,  and  the  causes 
of  action  accrued  after  his  assignment  to  the  provisional  assignee,  and  before 
his  final   discharge,  321 
replication,  denial  of  defendant's  discharge  under,  317 

to  a  plea  of  set-off',  that  the  plaintiff"  was  discharged  from  liability  for  the  debt 
attempted  to  be  set  off  under  the  Insolvent  Act,  322 

to  a  plea  of  non-joinder,  that  the  other  contractor  is  a  discharged  insolvent,  199 

INSTALMENT. 

assumpsit  ofl  not-e  payable  by,  154,  155 

INSUFFICIENT  PLEDGES. 

case  against  a  sheriff  for  taking,  on  replevin,  594 
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INSURANCE. 

1.  Pica,  S^'-c.  on  Marine  Policies 

thai   the  policy    was  not  effected   by    or  on  the    plaintiff's  behalf,  or  to  protect 

any  interest  he  then  had,  323 
that  the  plaintiff  was  not  interested  in  the  goods  at  the  time  of  the  loss,  \\2A 
that  the  goods  were  not  damaged  or  lost,  id. 
that  the  damage  was  an  average  loss   within  the  usual  exception  in  the  policy, 

id. 
plea  to  a  declaration  on  an  insurance  on  a  ship,  tliat   it  was  not  lost,  id. 
that  the  plaintiff  did  not  incur  the  expenses  alleged,  325 
that  the  ship  was  over  laden,  and  was  on  that  account  not  sea-worthy,  id. 
that  the  ship  improperly  deviated,  326 

27  Pleas,  S^c.  on  Policies  against  Fire. 

plea  that  the  goods  were  not  burnt,  327 

that  the  plaintiff  would  not  produce  proofs  of  his  loss  according  to  the  policy, 

id. 
that  there  was  fraud  in  tlie  account  of  loss  contrary  to  the  policy,  id. 
that  the  plaintiff  made  a  false  affidavit  of  his  loss  contrary  to  the  policy,  328 

3.  Pleas,  &/-C.  in  Actions  on  Policies  on  Life. 

in  an  action  on  an  insurance  on  the  life  of  a  third  person,  denial  of  plaintiff's 
interest,  32!) 

plea  to  a  declaration  on  an  insurance  on  life,  that  the  answers  of  the  medical 
references  were  untrue,  id. 

plea  in  an  action  on  a  life  policy,  that  the  declaration,  as  to  the  health  of  t!ie 
person  whose  life  was  assured,  was  false,  contrary  to  the  policy,  331 

that  the  declaration  as  to  health  was  not  signed  by  the  usual  medical  atten- 
dant of  the  party,  as  required  by  the  rules  of  the  company,  id. 

plea,  that  a  material  fact,  viz.  a  pernicious  habit  of  the  person  whose  life  was 
insured,  was  not  communicated  to  the  defendant,  332 

that  a  material  fact,  viz.  a  known  malady,  was  not  communicated,  333 

that  the  policy  was  obtained  by  fraud,  id. 

pleas  in  covenant  to  actions  on,  4G8 

Kcplicotion  to  Pleas  to  Declarations  on. 

to  plea,  form  7,  p.  325,  denial  of  unseaworthiness,  326 

to  form  8,  denial  of  deviation,  327 

to  form  12,  denial  that  plaintiff  was  required  to  prove  his  loss  by  fire,  326 

to  form  13,  denial  of  fraud,  329 

to  form  14,  denial  that  the  affidavit  was  false,  id. 

INSURANCE    BROKER. 

assumpsit  by,  for  his  brokerage  and  for   premiums  paid    by  him  and  due  for  under- 
writing, 131. 

INSURANCE,  POLICY  OY . 

assumpsit  on,  upon  the  cargo  of  a  ship,  &c.  132 

on  policy  of  insurance  not  under  seal,   effected  with  an   insurance    office 
on  the  life  of  a  third  person,  134 
pleas  thereto. — Sec  Insurakce. 

INTEREST. 

count  for,  42,  43 

INTESTATE.— See  Administrator— Executor. 
INVENTION.— Sffi  Copyright— Fraud— Patent. 

JOINDER  IN  DEMURRER. 

form  of,  28 

JOINT  CONTRACTOR.— See  Abatement. 

JUDGMENT. 

debt  on,  of  either  of  the  superior  Courts^  431 

plea  of  nul  tiel  record  to  debt  on,  455 

plea,   that  the  same   was  satisfied    by  plaintiff  taking  defendant  in    execution  on   a 

ca. sa,  issued  thereon,  456 
replication,  stating  record,  &c.  455 

the  like,  where  the  jiidgment  was  recovered  in  the  same  Court,  456 
the    like,  that   ca.  sa.    was   irregular,  &.c.  and   defendant   discharged    by  a  judge's 

order,  id. 
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JUDGMENT  RECOVERED. 

plea  of  judgment  recovered  in  assumpsit  for  the  debt,  334 

by  executor  after  action  brouglit,  300 
plea  of  nul  tiel  record  to  debt  on  judgment,  455 

plea  that  the  judgment  was  satisfied  by  plaintiff  being  taken  in  execution,  «fec.  456 
plea  of,  in  case,  636 

replication  in    assumpsit  of  nul  tiel    record,    to  plea  of  judgment   recovered  in  the 
same  Court,  335 

the  like  in  another  Court,  336 

to  plea  of  judgment  recovered  against  an  executor,  that  the  same  was  obtained 
by  fraud,  302 
replication  in  debt,  that  there  is  a  record  of  the  judgment  in  another  Court,  455    ■ 
the  like,  in  the  same  Court,  id. 
the  like,  that  the  ca.  sa.  was  irregular,  and  defendant  discharged,  &c.  456 

JUDGMENT  BY  COGNOVIT. 

form  of,  against  an  executor,  &c.  303 

JUDGMENT  BY  DEFAULT. 

to  trespasses  newly  assigned,  &c.  772 

JUSTICES  OF  THE  PEACE. 

case  for  libelling  of,  551  — See  Libel. 

for  slandering  of,  558. — See  Slander. 

JUSTICES. 

commencement  and  conclusion  of  declaration  where  action  commenced  by,  17 

JUSTIFICATIONS.— See  Case— Replevin— Trespass. 

LANDLORD  AND  TENANT.— See  Covenant,  Pleas  in— Leases— Use  and  Oc- 
cupation. 

Assumpsit  by  a  landlord  against  his  tenant  for  non-payment  of  rent,  the  demise  not 
being  under  seal,  137 
the  common  count  for  use  and  occupation,  138 
for  the  rent  of  lodgings,  id. 

against  a  tenant  for  not  keeping  the  premises  in  tenantable  repair,  139 
for  not  using  the  premises  in  a  tenant-like  manner,  id. 

on  a    written  demise,   determinable   on  a   notice  to   quit,  for  not  allowing  the 
lands  to  lie  fallow,  or  manuring,  for   removing  manure,  and  yielding  up  the 
lands  in  a  deteriorated  state,  &c.  140 
against  a  tenant  of  a  farm  for  not  cultivating  the  farm  according  to  the  custom 

of  the  country,  143 
by  a  landlord  against  his  tenant  for  not  delivering  up  possession  of  a  house  (let 
whilst  the  tenant's  interest  lasted),  where   the  superior  landlord  recovered 
double  rent  and  costs  against  the  plaintiff,  145 

Debt  by  or  against. 

observations  on  law  respecting,  432 

for  rent  on  a  demise  under  seal  not  showing  the  indenture  specially,  id. 

on   Stat.  4  Geo.  2,  c.  28,  s.  1,  for  double  value  for  holding  over  after   notice  to 
quit,  433 
Covenant  by  or  against. — See  Leases. 

Cas6  against,  for  excessive  distress,  &c.  513  to  526. —  See  Case. 

by  landlord  against  tenant  for  waste,  541. 

the  like  for  not  taking  care  of  the  furniture,  &c.  543 

by   tenant  against   landlord  for  not  indemnifying  him   against  a  distress  for 
ground-rent,  id. 

by  assignor   against  assignee  of  lease  for   not  indemnifying  him  against  the 
breaches  of  covenant  after  assignment,  id. 

by  tenant,  not  bound  to  repair,  against  landlord  who  had   commenced  repair- 
ing, for  not  doing  same  in  a  proper  manner,  544 

by  lodger  against  landlord  for  obstructing  him  in  the  use  of  a  bell,  id. 

by  landlord  against  sheriff  on  8  Anne,  c.  14,  for  removing  goods  taken  in  exe- 
cution without  satisfying  a  year's  rent  due,  593 

by  landlord  against  sheriff  for  refusing  to  take  a  replevin  bond,  595 

the  like  for  taking  insufficient  pledges,  id. 
Ejectment  by. 

declarations  in,  782  to  789. — See  Ejectment. 
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LANDLORD  AND  TENANT— (condnued.) 
Pleas  in  Jhsuvipsit. 

plea,  thai  the  demise  was  not  in  writing  according  to  the  statute  of  frauds,  336 

plea,   that   the  demise    was  subordinate   to  the   grant  of  an  easement,  and  was 

not  under  seal,  337 

-    plea  to  a  special   declaration  for   rent,  that  the  defendant  quilted,  and  plaintifT 

look  possession    of  the   premises  by    way   of  surrender    before   the   rentbe- 

'  came  due,  id. 

to  the  like,  that    the  plaintiff  evicted  the    defendant  from   the  premises  before 

the  rent  accrued  due,  339 
a  similar  plea,    showing  a  partial  eviction,  whereupon    defendant   quitted    the 

remainder  of  the  premises,  id. 
10  the  like,  that  the'premises  became  uninhabitable,  wherefore  defendant,  not 
being  bound  to  repair,  quitted  before  the  rent  accrued  due,  340 
■    to  the  like,  that  the    plaintiff  was  satisfied  part  of  the  arrears  of  rent  under  a 
distress  made  by  him,  341 
to  the  like,  that  the  defendant  held  upon  the  terms,  that  on  quitting  he  should 
be  entitled  to  a  certain  sum  for  the  fixtures  he  had  bought  of  plaintiff,  claim- 
ing a  set-off  fo;  the  amount,  342 
~"  plea  to  form,  p.  139,  for  not  repairing — denial  of  tenancy,  343 

plea    to    form,    p.    139,    that    defendant    kept   the    premises    in  tenanlable  re- 
pair, id. 
plea  to  form,  p.  139,  that  defendant  used   the  premises  in  a  tenantlike  man- 
ner, id. 
plea   to  an    action    on  an  agreement    for   not   cultivating,  &c.   in    the   manner 

prescribed,  (p.  140,  form  6,)  denial  of  the  breaches,  id. 
plea  to  a  declaration  (p.  143,   form  7,)  for   not  cultivating  a  farm    according  to 

the  custom  set  out,  denial  of  the  custom,  344 
plea  to  a  general  form  of  declaration,  (p  143,  144,   form  7,)  for  not  cultivating 
according  to    the   custom   of  the   country,    that  the   defendant   did   so    cul- 
tivate, id. 
Fleas  to  Covenant. — See  Leases. 
,  Picas  to  Jictions  on  the  Case. 

to  case    by  a  i.mdlord   against   a  stranger   for   an   injury  to   his  reversion,  plea 

denying  the  reversionary  interest,  637 
in   case    by  a   landlord    against    his  tenant  for   waste,  &c.,   plea   denying  the 

tenancy,  id. 
plea  in  case  by  a  landlord  for  injuring  a  house  and  removing  the  fi.xtures,  that 
they  were  put  up  by  the  tenant  for  the  purposes  of  his  trade,  id. 
Jliowries  and  Cognizances  by. 

common  avowry  or  cognizance  for  rent  in  arrear,  706 

other  forms  of  avowries  by  landlords,   or  their  executors,  in   particular  cases 
708  .  ' 

form  of  avowry  for  a  quit  rent,  id. 
where  rent  payable  at  so  much  per  acre,  id. 
where  distress  was  within  six  months  after  tenancy  id. 
under  distress  for  rent  on  common  appurtenant,  id. 
where  goods  fraudulently  removed,  id. 
for  double  rent  for  holding  over  after  notice,  id, 
by  tenants  in  common,  id. 
by  executors  for  rent  due  to  their  testator,  id. 
Pleas  in  Bar  to  Jlvo^ory  or  Cognizance  for  Rent,  708 
denial  of  the  tenancy,  id. 
riens  in  arrear,  709 

denying  the  defendant  was  bailiff,  id. 

plea  in  bar  to    an  avowry  for  rent,  payment  of  land-tax   for  the  landlord,  710 
that  the  landlord  had  no  reversionary  interest,  711 
that  the  goods   were  privileged  as    being   on   the  premises  in  the  way   of  the 

tenant's  trade,  &c.  id. 
tender  of  the  rent  and  costs  after  the  taking  and  before  impounding,  id. 
avowry  justifying  the  detention  as  a  lien,  712 
avowry  for  a  poor  rate,  id. 
Pleas  in  Trespass  for  entering  House,  8^c. 

justification  under  a  distress  for  rent,  763 

the  like  to  make  distress  where  goods  fraudulently  removed,  764 
other  pleas  referred  to,  764 
Replications  in  Assumpsit. 

denial  that  plaintiff  took  possession,  338 
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LANDLORD  AND  TENANT— (continued.) 
In  Case. 

to  plea  justifying  removal  of  fixtures,  &c.  that  the  terms  of  llie  lease  for- 
bid the  removal;  638 
In  Replevin. 

to  plea  in  bar,  payment  of  land-tax  for  landlord,  that  the  tenant  agreed  to 
pay  the  land-tax,  711 

In  Trespass. 

to  plea  justifying  under  a  distress  for  rent,  denial  of  the  tenancy,  764 

to  like,  that  goods    were  privileged  as  being  on  the  premises  in  the  way  of 

trade,  id. 
to  a  plea  of  fraudulent  removal,  that  removart  was  before  rent  due,  765 
other  forms  referred  to,  id. 

LARCENY.— See  Libel. 

declaration  in  case  for  libel,  charging  plaintiff"  with  being  guilty  of  larceny,  549 

LEASES  — Soe  Landlord  and  Tenant. 
Declaration  in  debt  for,  432 

in  covenant  on,  468 

by  a  lessor  against  lessee  for  non-payment  of  rent,  id. 

the  like,  for  not  repairing,  &c.,  471 

by  lessor  against  assignee  of  lessee  for  not  repairing,  &c.,  473 

by  heir  of  lessor  against  the  lessee,  474 

by  devisee  of  lessor  against  the  lessee,  id. 

by  assignee  of  reversion  in  fee  against  the  lessee,  475 

by  assignee  of  lessor,  being  a  termor,  against  the  lessee,  476 

by  executor  of  lessor  against  the  lessee,  477 

by  legatee  of  a  termor,  who  was  the  lessor,  against  the  lessee,  id. 

by  lessee  against  his  assignee  of  the  lease,  for  breach  of  covenant  of  the 

latter  to  pay  the  rent,  whereby  plaintiff  was  obliged  to  pay  it,  478 
in  case  by  purchaser  of  lease  and  fixtures,  against  vendor  for  deceit    in 
misrepresenting  that  the  latter  were  his  property,  535 

Pleas  to  Actions  in  Covenant. 

that  defendant  paid  the  rent  when  due,  id. 

that  the  defendant  did  repair,  id.  "  * 

by  defendant,  charged  as  assignee  of  a  lease,  denying  the  assignment,  487 
the  like,  that  he-assigned  his  interest  over  before  breach,  488 

LEASE  AND  RELEASE. 

how  pleaded,  475  . 

LEAVE  AND  LICENSE.— See  License. 

LETTERS-PATENT.— See  Copyright- Patent. 

by  assignee  of,  who  had    disclaimed  part  of  the  invention,  for  infringement  of  the 

patent,  584 
pleas  thereto,  647 — 651 

LIBEL  AND  SLANDER. 

1.  Declarations  in  Case  for  Libels. 

general  form  of  declaration  for  a  libel  directly  charging  an   offence,  «&c.j  and 
not  requiring  explanation  by  a  special  inducement,  545 

other  forms  for  libel  charging  crimes,  548 

for  a  libel  imputing  to  plaintiff  (a  gardener)  larceny  in  stealing  plants,  &c.,  549 

for  a  libel  upon  the  plaintiff  in  regard  to  the  evidence   he  had  given   as  a  wit- 
ness under  a  commission  of  Innacy,  id. 

for  a  libel  imputing  forgery  or  fraud  in  obtaining  a  bill  of  exchange,  id. 

for  a  libel  not  directly  accusing  the  plaintiff,  and  requiring  the   aid  of  a  special 
inducement,  id.  ' 

for  a  libel  imputing  immorality  or  general  misconduct,  550 
-  for  a  libel  charging  that  the  plaintiff  obtained  money  by  unfair  play,  id. 

for  imputing  that  plaintiff,  by  furious   driving,  »fec.,  drove  his  carriage  against 
another  and  occasioned  death,  &c.,  id. 

for  a  libel  upon  the  plaintiff  in  his  office,  551 

for  a  libel  upon  plaintiff  in  his  office  of  mayor,  imputing  peculation  in  regard 
to  certain  charity  funds,  id. 

for  libel  on  a  justice  of  the  peace,  id. 

for  libel  on  overseeers  of  the  poor,  id. 
on  churchwardens,  id. 
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LIBEL  AND  8LA7<DER— (continued.) 

for  a  libel  upon  the  plaintifT  in  liis  profession,  551 

for  a  libel  upon  an  atlorney,  id. 

other  forms  for  libeLs  upon  professional  men,  553 

for  a  libel  upon  a  proctor,  cliarging  with  extortion,  id. 

for  a  libel  as  an  attorney  anj  vestry  clerk  of  a  parish,  id. 

for  a  libel  on  the  plaintiff  in  his  trade  or  occupation,  id. 

for  a  libel  on  a  railway  company,  id. 

other  forms  for  libel  on  parties  in  their  business,  trade  or  occupation,  &c.,  555 

for  a  libel  upon  a  banking  firrn,  charging  they  had  stopped  payment,  id. 

for  a  libel  upon  plaintiff  as  a  stage-coacii  jjroprietor,  id. 

for  a  libel  charging  that  a  commercial  firm  were  a  swindling  concern,  id. 

against  a  society  for  the  protection  of  trade,  for  publishing  the  plaintiff's  name 
in  a  list  of  persons  who  were  deemed  swindlers  in  trade  by  the  society,  id. 

for  a  libel  on  plaintiff  as  surveyor,  &,c.  to  a  company,  id. 

for  a  libel  on  plaintiff  as  a  civil  engineer,  whereby  lie  lost  his  election  to  the 
office  of  engineer  to  certain  commissioners,  id. 

for  a  libel  on  plaintiff  as  the  vendor  of  medicine,  556 

by  a  servant  against  his  late  master  for  a  libel,  whereby  plaintiff  lost  a  situa- 
tion, id. 

for  a  libel  on  plaintiff  as  a  cook,  id. 

for  a  libel  on  plaintiff's  title  to  an  estate,  id. 

2.  Slander. 

general  form  of  a  declaration  for  verbal  slander,  directly  charging  an  indict- 
able offence,  and  not  requiring  explanation  by  inducement,  556 

form  for  slanderous  words  not  directly  accusing  the  plaintiff  of  an  offence,  and 
requiring  the  aid  of  a  special  inducement,  557 

for  slander  of  the  plaintiff  in  his  office,  558 

slander  of  a  magistrate,  id 

for  slander  of  the  plaintiff  in  his  profession,  id. 

for  slanderous  words  of  the  plaintiff  in  his  trade  or  occupation,  id. 

by  a  tradesman  for  words  imputing  that  he  would  be  in  the  Gazette  shortly,  the 
words  not  expressly  naming  hini,  and  there  being  special  damage,  559 

other  forms  for  slander  of  plaintiff-  in  his  business,  trade  or  occupation,  560 

form  for  words  imputing  insolvency  to  bankers,  id. 

declaration  for  slander  imputing  to  plaintiff,  a  iradestnan,  that  he  had  spread 
a  report  calculated  to  injure  a  public  sale  by  another  tradesman,  whereby 
the  latter  refused  to  deal  with  the  plaintiff,  id. 

for  slanderous  words  spoken  of  plaintiff  as  clerk  of  a  company,  id. 

for  slander  of  the  plaintiff'  as  chief  mate  of  a  merchant  ship,  id. 

for  libel  on  a  toll  collector  and  treasurer,  id. 

for  slanderous  words  of  a  coach  proprietor  and  seller  of  horses,  showing  spe- 
cial damage  id. 

for  slandering  a  boarding-house  keeper,  id. 

for  slandering  a  governess,  id. 

for  slander  of  a  journeyman  in  his  occupation,  whereby  his  employer  dis- 
charged him,  id. 

slander  of  a  domestic  servant,  id. 

for  words  actionable  only  in  respect  of  special  damage,  561 

for  slander  of  title,  562 
Pleas  thereto. 

not  guilty,  562 

plea  to  a  declaration  for  a  libel  on  the  plaintiff  in  his  profession,  trade,  or 
office,  traversing  the  inducement,  640 

plea,  that  the  matter  published  is  true,  642 

replication  de  injuria  in  an  action  for  libel  or  slander,  643 

LIBERUM  TENEMENTUM. 

plea  of,  in  trespass,  755 

the  like,  justifying  as  servant  of  the  freeholder,  &c.,  756 
replication  to  plea  of,  denying  it,  id. 
LICENSE. 

plea  of,  in  case,  643 

the  like,  in  trespass,  726,  769 

replication  thereto,  726 
LIEN  AND  PLEDGE.— See  Tkover. 

assumpsit  on  promise  to  pay  debt  of  another,  in  consideration  that  plaintiff"  would 
give  up  lien,  120 

Vol.  II.  f 
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LIEN  AND  PLEDGE— {continued.) 
Fleas  of. 

in  detinue,  494 

in  trover  by  assignees,  685 

by  a  tradesman,  for  work  done  in  respect  of  the  goods,  691 

of  general  lien  by  a  custom  of  trade,  «fec.,  692 

by  an  attorney,  604 

lo  trover  for  an   exchequer  bill,    plea  of  general  lien  by  bankers,  the    plaintiff 

having  allowed  their  customer  to  appear  to  be  the  holder,  &.c.,  695 
that  the    deeds  were  deposited  as    a  security  for  moneys   due  and  thereafter  to 
become  due,  696 
avowry  justifying  detention  as  a  lien,7J2 

Replication  to  Pleas  of  Lien. 

tender  of  the  amount  of  lien,  684,  697 

that  the  defendant  wrongfully  delivered  part  of  the  goods  to  other  persons  and 

destroyed  the  remainder,  698 
»tlier  replications,  id. 

LIFE  POLICIES. — See  Insurance — Policy  of  Insurance. 

LIGHTERAGE. 

assumpsit  for,  93 

LIMITATIONS,  STATUTE  OF. 

assumpsit  on  a  conditional  promise  to  pay  (when  able)  a  debt  barred  by,  146 
pleas  of  statute  of  limitations  in  assumpsit,  345 
the  like,  in  debt,  457 
the  like,  in  covenant,  488 
the  like,  in  case,  643 
in  trespass,  727 
replication,  that  the  causes  of  action  accrued  within  six  years,  id. 

that  plaintiff  was    abroad  when   the  cause  of  action  accrued,  and  sued 

within  six  years  after  his  first  return,  346 
that  defendant    was  abroad   when  the    cause  of  action   arose,   and   that 

plaintiff  sued  within  six  years  next  after  his  return,  347 
that  the  debt  concerns  the  trade  of  merchandize  between  merchants,  id. 
to  a   plea  of  a  statute  of  limitations  (to  a  declaration   by  an   executor) 
that  the  testator  issued  a  writ  within  six  years,  and  that  the  executor 
sued  within  a  reasonable  time  after  the  death,  348 

LITERARY  PROPERTY. 

case  for  piracy  of,  512 

LODGING. 

assumpsit  for,  92,  151,  138 

MAGISTRATE. 

case  for  libel  on,  551. — See  Libel. 

for  slander  of,  558 — See 'Slander. 

MARKET. 

case  for  disturbance  of,  570 
pleas  thereto,  644 

MALICIOUS  ARREST. 

Declaration  in  Casefoi'.  ■  _ 

for  a  malicious  arrest  for  a  debt,  563 
against  the   plaintiff  in   a   former   action,   who   having  issued   two   concurrent 

writs  of  capias  into  different  counties,  one  of  which  was  executed ,  neglected 

to  countermand  the  second  writ,  wherelJy  it  was  executed,  «&c.  565 
other  forms  of   declarations  for   malicious  proceedings   in  actions,  and   other 

civil  proceedings,  567 
for  a  malicious  arrest  without  regard  to  a  set-off,  id. 
against  a  client  and  his  attorney  for  not  releasing  the  plaintiff^  after  satisfaction 

of  debt  and  costs  in  an  action,  id. 
for  malicious  arrest  in  an  inferior  court,  id. 
for  maliciously  causing  plaintiff  to  be  outlawed,  id. 
for  arresting  a  privileged  witness,  id. 
for  taking  a  party  in  execution  upon   a  judgment  on   cognovit  for  more  than 

was  due,  id. 
for  maliciously  issuing  a  fiat  in  bankruptcy,  .568 
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MALICIOUS  ARREST,  ike— {continued.)     • 

for  malicious  prosecutions  of  a  criminal  nature,  568 

for  maliciously  causing  the  plaintiff  to  be;  arrested   and  taken   before  a  magis- 
trate for  felony,  who    rcmandtid  liim,  &-c.,  and  fur  finally  exhibiting  a  bill  of 
indictment  against  him,  which  was  ignored,  id. 
other  forms  for  criminal  prosecutions,  570 

for  a  malicious  charge  before  a  justice,  who  discharged  plaintiff,  id. 
for  maliciously  procuring  conviction  before  a  magistrate,  id.  , 

for  maliciously  exhibiting  articles  of  the  peace,  «&c.  id. 
for  a  malicious  prosecution  of  a  court  martial,  id. 
observations  on  pleas  to  actions  for  malicious  arrest,  «&c.643,  644 

MAKER. — See  Promissory  Notes. 

MARRIAGE. 

assumpsit  for  breach  of  promise  of,  147 

the  like,  where  defendant  has  married  another  person,  148 

the  like,  where  the  promi.se  was  general,  and  the  defendant  discharged  the  plaintiff 
from  requiring  the  performance  of  his  jiromise,  and  no  request  was  made,  id. 

the  like,  where   defendant  promised  to    marry  plaintiff   upon  condition  that  her  fa- 
ther would  pay  a  marriage  portion,  id. 

the  like,  by  husband  and  wife  for  goods  sold  by  her  before  marriage,  121? 
against  husband  and  wife  for  goods  sold  her  before  marriage,  124 

Pleas  to  an  action   for  breach  of  promise  of  marriage,  that  the  plaintiff  misconduct- 
ed herself  after  the  promise,  350 

to  the  like,  that  plaintiff  engaged  herself  to  another  person,  351 

Replication  to  plea  of  coverture,  denial  of  the  marriage,  289 

MARINE  POLICIES.— See  Insurance. 

MARSHAL. 

case  against, for  an  escape,  527 

MASTER  AND  SERVANT.— See  Carriage— Ships. 
assumpsit,  special  count  for  wages,  149 
indebitatus  count  for  wages,  id. 

for  discharging  plaintiff  before  expiration  of  time  for  which  plaintiff  was 
engaged,  150 
case  for  debauching  plaintiff's  daughter  and  servant,  id. 
for  enticing  away  plaintiff's  workmen,  571 
by  proprietor  of  an  omnibus  against  the  driver,  his   servant,  for  injuring  one  of 

the  horses,  573 
by  servant  against  master  for  a  libel,  556. — See  Libel. 
the  like  for  slander,  560. — See  Slander. 
trespass  for  debauching  plaintiff's  daughter,  718 

Pleas  in  Jlssvvipsit. 

to  an  action  for  discharging  a  singer  at  the  opera-house,  who  was  engaged  for 
a  certain  period,  that  she  was  not  competent  to  take  the  parts  she  engaged 
to  perform,  351 

to  a  count  for  discharging  a  teacher  at  a  school  before  the  expiration  of  the  pe- 
riod for  which  he  was  engaged,  that  he  misconducted  himself,  and  was  dis- 
missed on  that  account,  352 

plea  to  a  declaration  for  discharging  a  servant,  that  he  was  dismissed  by  due 
notice,  356 


Pleas  in  Vase  and  observations  thereon,  644 


Pleas  in  Trespass. 

plea  in  trespass  justifying  assault,  &c.    that  it    was  committed   by  defendant  as 

servant  of  the  occupier  of  a  house,  &-c.,  732 
justifying  moderate  correction  of  an  apprentice,  &c.  742 

Replication  in  Jlssumpsit. 

to  plea,  that  plaintiff  misconducted  himself,  &c.  that  he  plaintifl' was  absent  by 
defendant's  consent,  and  was  taken  ill,  but  as  soon  as  he  recovered  offered 
to  return,  353 
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MATERIAL  ALLEGATION. 

form  of  demurrer  to  a  declaration  for  not  stating  time  of,  30 

the  like,  that  time  stated  is  inconsistent  with  that  on  which  another  material  fact  i-s 
stated  to  have  occurred,  id. 

MATERIAL  FACT.  » 

plea  of  suppression  of,  in  action  on  a  life  policy,  332,  333 

MEMBERS  OF  PARLIAMENT. 

commencement  of  declaration  against,  15. 

debt  on  stat.  2  Geo.  2,  c.  24,  s.  7,  to  recover  penalty  for  bribery  at  election  of,  426 

MEMORIAL  —5ee  Annuity. 

to  declaration    on  annuity  deed,  &c.,   pica,  no    memorial    enrolled  according   to  53 

Geo.  3,  c.  141,445 
to  like,  ph  a  memorial  defective,  id. 
replication,  tliat  a  memorial  was  enrolled,  446 

replication  to  plea  of  "  no  7?ic?«o?-4a/,"  that  consideration  was  not  pecuniary,  447 
rejoinder,  nul  tiel  record,  446 
surrejoinder  thereto,  id. 

MESNE  PROCESS. 

case  against  sheriff"  for  escape  on,  526 

MESNE  PROFITS. 

trespass  for,  723 

pleas  to  trespass  for,76L) 

3IETROPOL1S  POLICE  ACT. 

plea  justifying  arrest  under,  740 

MILL. — See  Watercourse. 

case  for  diverting  watercourse  from,  600 
for  other  injuries  to,  600 — 610 

MISCHIEVOUS  ANIMALS. 

declaration  in  case  .for  keeping  a  ferocious  dog,  or  suffering  it  to  go  at  large,  which 

attacked  and  injured  the  plaintiff,  574. 
ihe  like,  for  injuries  occasioned  by  defendant's  ox  running  at  the  plaintiff,  575 
plea  thereto,  that  defendant's  dog  attacked  the  plaintiff' because  he  irritated  it,  645 
the  like,  that  plaintiff  was  warned  not    to  go  near  the    dog,  &.c.  but  did  so,  where- 
fore, t.\:.c.  id. 

MISJOINDER. 

form  of  demurrer  for  misjoinder  of  forms  of  action,  31 
the  like,  of  causes  of  action,  id. 

MISREPRESENTATION.— See  Fraud— Sale  of  Goods— Warranty. 

MODERATE  CORRECTION,  742 

MOLLITER  MA.NUS  IMPOSUIT,  735 

MONEY. 

pleas  of  payment   of,  into  Court,  363 — 371. — See  Payment — Accord   and   Satis- 
faction. 

MONEY  HAD  AND  RECEIVED. 

common  count  for,  43 

Pleas  thereto. 

plea  in  an  action  for  money  received  at  different  times,  that  it  was  agreed  that 
the  defendant  should  be  at  liberty  to  retain  the  same  in  payment  of  moneys 
then  due,  and  thereafter  to  become  due  to  him  as  plaintiff's  attorney  and 
agent,  358 

plea,  that  the  defendant  received  the  money  on  the  discount  of  a  bill  of  ex- 
change of  plaintiff,  and  applied  the  proceeds  to  indemnify  himself  against 
an  accommodation  bill  given  by  him  for  plaintiff  under  an  agreement  with 
the  latter,  360 

plea,  that  defendant  received  the  money  as  plaintiff's  agent,  and  that  it  was 
stolen,  218 
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MONEY  BOND. 

debt  on,  421 

MONEY  LENT. 

common  count  for,  4'3  < 

pleas  tliereto,  357 
observations  as  to  plea  of,  iil. 

MONEY  PAID. 

common  count  for,  43  * 

pleas  thereto,  3-57 
observations  as  to  plea  of,  id. 

MORTGAGE  BOND. 

debt  on,  for  the  performance  of  covenants  in  another  indenture  assigning  a  breach, 

424 
covenant  on,  479 
pleas  to  covenant  on,  489 

MORTGAGE  DEEDS. 

debt  on  covenant  in,  434 

MUSIC. 

case  for  piracy  of,  512 

MUTINY. 

plea  justifying   imprisonment  by  military  officer  abroad,  the    plainlift'  having  acted 

mutinously,  742 
the  like  of  a  mariner, 
replication  thereto,  742 

MUTUAL  CREDIT. 

plea  of,  212,  391 

NECESSARIES. 

assumpsit  for,  92,  151 
>       replication  to  plea  of  infancy,  that  the   action  is  partly  for  necessaries,  and   nolle 
prosequi  as  to  the  remainder  of  the  demand,  315 

rejoinder,  that  the  goods,  «&c.  were  not  necessaries,  316 

NEGATIVE  PREGNANT. 

demurrer  to  a  plea  for  containing,  37 

NEGLIGENCE.       , 

Assumpsit  against  agent  for  negligence  in   sale  of  goods,  47. — See  Agent. 

against  distraining  broker,  54 

against  attorney  in  conducting  plaintiff's  suit,  62 

the  like  in  conducting  defence,  63 

the  like  for  omitting  to  call  evidence,  whereby  plaintiff  nonsuited,  54 

the  like  in  investigating  annuity  security,  65,  67 

against  bailee  for  negligence  in  repairing  goods,  72 — 74. — See  Bailee. 

against  farrier  for  not  taking  care  of  horse,  109 

against  carriers,  &c.  93 — 97,  101. — See  Carriers. 

against  hirer  of  goods,  121. —  See  Hire. 
Case  for    negligently  constructing  hay  rick,  that   it  ignited    and    plaintiff's    house 
burnt,  504 

against  carriers. —  See  Carriers. 

by  proprietor  of  omnibus  against  driver,  liis  servant,  for  injuring  horse,  573 

in  erecting  or  pulling  down  buildings,  575 — 583. — See  Nuisa>'ce. 

against  sherifl'  for  neglect  of  duty. —  See  Sheriff. 

against  surgeon,  &c.  for  neglect  of  patient,  597 

in  navigating  ships,  594,  595 
Pleas  by  bailee,  that  he  did  take  due  care,  &c.  246 

to  action  against  livery  stable  keeper,  that  the   carelessness   consisted   in  tying 
up  the  horse  with  one  halter,  which  was  done  at  plaintiff's  request,  246 
Semble,  that  this  plea  and  the  following  one  amounts  to  not   guilty,  and 
are  bad;  3  M.  &,  VV.  244. 

to  action  on  the  case  that  action   was  partly  occasioned  by  plaintiff' 's   negli- 
gence, 621,  622 
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NEGLIGENCE— (continued.) 

observations  as  to  pleas  to  actions  for,  645,  646 
in  trespass  for  careless  driving,  &c.  749 
for  carelessness  in  navigating  ships,  655,  &c. 
Replication  denying  that  accident  was  occasioned  by  plaintiff's  negligence,  623 

NEVER  WAS  INDEBTED. 

observations  on,  203,  205 
plea  of,  442 
replication  thereto,  id. 

NEW  ASSIGNMENT. 

form  of  demurrer  that  replication   de  injuria,  and  a   new  assignment  in  trespass 

amount  to  duplicity,  39 
lo  plea  of  nonjoinder,  new  assignment  that  the  action  is  for  different  promises,  199 
to  a  plea  of  payment,  &c.,  new  assignment  that  the  action  is  for  a  different  debt, 

367 
to  a  plea  in  trespass,  730,  742 
of  extra  viam  upon  a  plea  of  right  of  way,  770 
plea  to  a  new  assignment,  771 
replication  thereto,  id. 
judgment  by  default  as  to  trespasses  new    assigned,  relinquishing   the  pleas  to  the 

declaration  as  they  relate  to  the  trespasses  new  assigned,  772 
payment  into  Court  upon,  id. 

NIL  DEBIT. 

abolished,  422 

NO  EFFECTS. 

averment  of,  82,  156 

NOISY  NUISANCE.— See  Nuisance. 

NON  ASSUMPSIT.— See  Pleas. 

observations  on  the  plea  of,  203 — 205 

NON  CEPIT.      . 

plea  of,  in  replevin,  704 

NON  COMPOS  MENTIS. 
plea  of,  705 

NON  EST  FACTUM. 

plea  of,  to  debt  on  a  specialty,  not  craving  oyer,  443 
the  like,  craving  oyer,  &c.  444 
plea  of,  in  covenant,  483 

NONJOINDER. 

form  of  declaration  in  second  action  «fter  plea  of  abatement  for,  7 
of  pleas  of  abatement,  197,  &c. —  See  Abatement. 
plea  that  the   work  was  done  by  plaintiff  and  a  third  person  not  joined,  and 

not  by  the  latter  alone,  361 
general  plea  in  assumpsit  that  the  promises  were  made  to  the  plaintiff  and  an- 
other person  not  joined,  362 

NOT  ACCEPTING. 

a  bill  of  exchange,  declaration  for. — See  Bills   of   Exchange. 

goods  sold. — See  Sale   of   Goods. 

mining  shares,  plea,  that  contract  related  to  realty,  and  was  not  in  writing,  402 

a  conveyance,  plea,  defective  title,  &c.  403 

NOT  GUILTY. 

observations  on  plea  of,  in  case,  614 — 618 
plea  of,  725 

the  like  to  part  of  a  declaration,  618,  726 
observations  on  plea  of,  in  trover,  668 — 672 
the  like  in  trespass,  725,  748,  752 
replication  to  plea  of,  21,  619 

NOTICE  TO  APPEAR— See  Ejectment. 

NOTICE  TO  aUIT. 

debt  on  statute  for  holding  over  after,  433 
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NUISANCE. 

Declarations  in  Case  far. 

for  not  using  due  care  in  pulling  down  a  house  adjoining  llie  plaiulifl"'s  liouse, 
whereby  the  latter  was  injured,  &o.  576 

for  pulling  down  a  house  adjoining  the  plaintiff's,  and  disturbing  the  founda- 
tions of  plaintiff's  house,  he  being  entitled  to  the  support  of  such  adjoin- 
ing house  and  foundations,  without  shoring  up  plaintiff's  house,  «fcc.  577 

against  persons  employed  in  making  a  railway  and  aqueduct,  for  careless- 
ness, &c.  in  performing  tlie  works,  whereby  plaintiff's  land  was  injured, 
579 

against  a  person  who  had  contracted  to  lay  down  gas  pipes  in  a  highway,  for 
leaving  tiie  road  in  an  insecure  state,  wJiereby  plaintiff 's  horse  was  injured, 
580 

for  working  a  steam  engine  and  keeping  up  large  fires  in  a  building  adjoining 
plaintiff's  premises,  »tc.  581 

other  forms  for  nuisances,  «fec.  583 

for  manufacturing  candles  near  a  dwelling  house,  id. 

for  keeping  a  slaughter  house  near  plaintiff 's  school,  id. 

for  a  noisy  nuisance  in  manufacturing  iron,  id. 

for  not  repairing  privy  adjoining  plaintiff's  house,  id. 

for  erecting  a  mound,  &c.  on  a  hill  above  plaintiH''s  house,  whereby  it  was 
unsafe,  &.C.  id. 

for  undermining  plaintiff's  house,  id. 

for  erecting  adjoining  house,  so  that  it  projected  over  the  plaintifi"'s,  and  rain, 
&c.  fell  thereon,  id. 

for  leaving  a  cellar  door  uncovered,  whereby  plaintiff'  fell  in,  &c.  id. 

for  leaving  a  mine  uncovered,  whereby  plaintiff 's  horse  fell  in,  id. 

for  setting  spring  guns,  id. 

for  injury  by  a  gun  being  entrusted  to  an  unfit  person,  id. 
pleas  to  actions  for,  646,  743 

observations  thereon,  646,  647 

NULLA  BONA.— See  Sheriff. 

NUL  TIEL  RECORD. 

rejoinder  of,  to  debt  on  annuity  bond,  446 

replication  of,  to  debt  on  bail-bond,  448  ^ 

NUNQUAM  INDEBITATUS.— See  Never  Indebted. 
plea  to  part  of  a  declaration,  442,  n.  {a),  253,  n.  (c),  443 

OBSTRUCTIONS.— See  Nuisance. 

case  by  rector  for  obstructing  his  way  to  remove  tithes,  598 
of  watercourse,  601 — 610. — See  Watercourse. 
of  way,  611,  612. — Sec  Ways. 

OCCUPATION. 

declarations  for  libelling  plaintifi'  in  his  occupation  or  trade,  553,  &c. — See  Libel 
— Slander. 

OFFENCE. 

case  for  libel  imputing,  545 

OFFICE. 

case  for  libelling  plaintiff  in  his  office,  551. — See  Libel — SlandEr. 

ON  DEMAND. 

assumpsit  against  maker  of  note  payable  on,  154 

OUT-GOING  TENANT. 

indebitatus  count  for  tillages  left  by,  102,  175 

OUTLAWRY. 

form  of  declaration  in  action  against  one  of  two  defendants,  the  other  having  been 
outlawed,  7 

OUTSTANDING  DEBT  OR  JUDGiVIENT. 

plea  of,  by  executor  or  administrator,  299 

replication  thereto,  that  same  was  kept  on  foot  by  fraud,  300 

OWNER. 

case  for  deceit  in  misrepresenting,  536 
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OYER. 

prayer  of,  to  debt  on  a  deed,  444 
tlie  like  case  for  a  bond,  id. 

PALACE  COURT. 

commencement  and  conclusion  of  declarations  in,  16         , 

PARLIAMENT,  MEMBERS  OF. 

commencement  of  declaration  against,  15 

PARTICULAR  PERSONS. 

commencement  and  conclusions  of  declarations  by  and  against,  9 — 16 

PARTICULAR  PLACE. 

assumpsit  on  bills  payable  at,  SI,  153 
the  like  on  promissory  notes,  153 

PATENT— Ste  Copyright. 

Declarat'on  in  case   by  assignee  of  letters-patent,  who  had  disclaimed   part  of  the 

invention,  for  infringement  of,  584 
Pleas  thereto. 

that  plaintiff  is  not  the  inventor,  647 

that  specification  insufficient,  648 

that  invention  was  not  new,  id. 

that  invention  is  of  no  public  benefit,  649 

that  invention  is  prejudicial,  &c.  to  the  public,  id. 

that  infringement  was  before  disclaimer,  &c.  id. 
Notice  of  objections  to  patent,  «5t.c.  to  be  given  with  the  pleas.  650 
Replications.  * 

that  the  invention  is  new,  651 

that  the  invention  was  useful,  &c.  id. 

PARTNERS. 

commencement  of  declarations  by,  16 

assumpsit  by  surviving  partner  for  goods  sold  by  the  late  firm,  151 
against  surviving  partner,  152 

covenant  by  a  partner  against  co-partner  for  a  breach  of  covenant  of  the  latter, 
that  the  business  should  be  conducted  in  their  joint  names,  the  defendant  re- 
fusing to-allow  the  plaintiff's  name  to  be  placed  with  his  own  on  goods,  manufac- 
tured by  the  firm,  481 

plea  to  a  declaration  for  money  paid,  «&c.  that  the  plaintiff  and  defendant  were 
partners,  362 

PAYEE. —  See  Bills  of  Exchange — Promissory  Notes. 

PAYMENT. — See  Payment  into  Court. 

declaration  staling  e.xact  sum  due,  and  admitting  payments  on  account,  44 
Pleas  of. 

In  Assumpsit. 

that  defendant  paid  the  debt  when  due,  363 
before  action,  in  satisfaction  of  the  damages,  364 
general  plea  of  payment  before  action,  366 
special   plea  of  payment  by  paying  bills  and  cash   into   a  bank,  under   an 

agreement  with  plaintiff's  agent,  id. 
plea  of  payment  of  debt  and  costs,  after  an  action  brought,  in  satisfaction,  id. 

In  Debt. 

to  debt  on  bond,  payment  ad  diem,  449 
the  like,  post  diem,  450 

In  Covenant. 

payment  ad  diem, 489 
payment  post  diem,  id. 
In  Replevin. 

payment  of  land-tax  for  landlord,  710 
Replications  in  .Assumpsit. 

denial  of  payment  in  satisfaction  of  damages,  365 
to  plea  of  payment  ad  or  post  diem,  450 

to  plea  in  replevin    (page  710),  that   the  tenant  agreed  to  pay  the  land- 
tax,  711 
New  assignment  to  plea  of  payment,  that  the  action  is  for  a  different  debt, 
367 
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PAYMENT  OF  MONEY  INTO  COURT.— See  Payment. 
Pleas  of,  in  assumpsit. 

upon  the  whole  declaration,  368 

the  like  to  a  part  of  the  declaration,  370 
Pleas  of,  in  covenant,  490 

in  case,  651 

in  trover  by  assignees,  689 

in  other  cases  in  trover,  698 

in  trespass,  727,  752,  772 

Replication  to  Pleas  of. 

that  plaintiff  accepts  the  same  in  satisfaction,  371 
that  plaintiff  claims  a  further  sum,  id. 

PEACE,  BREACH  OF.— Sec  Trespass. 

pleas  justifying  assault,  &c.   defendant  having  committed  a  breach  of  the  peace, 
743—745 

PECULATION. 

declaration  for  libel,  charging  plaintiff  in  office  with,  551. — See  Libel. 

PEERS. 

commencement  of  declaration  against,  15 

PENALTY. 

debt  for,  by  common  informer. — See  Statutes. 

PERFORMANCE.— See  Bond— Covenant. 
plea  of,  to  debt  on  bond,  450 
replication  thereto,  451 
plea  of,  in  covenant,  490 

PERSON. 

injuries  to. — See  Case — Trespass. 

PERSONAL  PROPERTY. 

injuries  to. — Sec  Case — Trespass. 
PEWS,  58 

disturbance  of,  587 

effect  of  plea  not  guilty,  to  action  for  disturbance  of,  652 

PICTURE. 

case  for  deceit  in  sale  of,  530  '  * 

PLEAS. 

commencements  of  demurrer  to,  28 

special  causes  of  demurrer  to,  34 — 39. — See  Demurrer. 
the  like,  to  rejoinder  for  departing  from  plea,  41 
commencements  and  conclusions  of,  17' — 26 

pleas  in  abatement  in  assumpsit,  17,  197 — 202. — See  Abatement — Assumpsit. 
in  bar  in  assumpsit,  203 — 412, — See  Assumpsit  and  the  respective  titles 
in  debt,  442 — 465. — See  Debt. 
in  covenant,  483 — 491 — See  Covenant. 
in  detinue,  494. — See  Detinue. 
in  case,  614 — 662. — See  Case. 
in  trover,  668 — 701. — See  Trover. 
in  replevin,  704 — 712. — See  Replevin. 
in  trespass,  725 — 781. — See  Trespass. 
in  ejectment,  789. — See  Ejectment. 

PLENE  ADMINISTRAVIT. 

plea  by  executor  of  non-assumpsit,  except  as  to  part — confession  thereof,  and  plenfe 

administravit,  295 
plea  of,  generally,  296 
plea  of  plane  administravit  prceter,  299 

of  outstanding  judgment,  debt,  &c.  against  testator,  and  plene  administravit 
prseter,  id. 
replication  to  plea  of,  that  defendant  bad  assets,  with  issue  and   award  of  venire, 
&c.  297 
to   like,  that   defendant  received   assets  after  the  commencement  of  the  suit, 
298 
issue  where  there  is  a  plea   denying   the   debts,  besides  plen^  administravit,  and 
plaintiff  takes  judgment  of  future  assets,  &c.  299 

Vol.  II.  g 
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PLENE  AD3I1NISTRAVIT  PRATER. 

plea  of,  299 

POLICE  ACT,   METROPOLIS. 

plea,  justifying  arrest  under,  740 

POLICE  OFFICE. 

plea  justifying  expulsion  of  plaintiff  from,  735 

POLICY  OF  INSURANCE.— S^-e  Insurance. 

assumpsit  by  broker  for  his  brokerage,  &.c.  on,  131 

upon   the  cargo  of  a  ship,  &c.  132  •»» 

on,  when  not  under  seal,  effected    with    an   insurance    office  on  the    life  of  a 
third  person,  134 
case  for  deceit  in  sale  of,  532 
pleas  to  actions  on,  323,  «&c. — See  Insurance. 

POOR  RATE. 

case  against  sheriff  for  refusing  to  replevy  on  a  distress  for,  594 
avowry  for,  712 

PORT  DUES. 

plea  justifying  seizure  for,  765 

POSITIVE. 

demurrer  to  plea  for  not  being  positive,  36 

POSSESSION. 

plea  denying  plaintiff's  possession  of  a  house,  620 

the  like  of  a  carriage,  621 

the  like  of  a  ship,  655 

denial  of  plaintiff 's  possession  in  trespass,  755 

POUND-BREACH. 

case  for,  587 
plea  thereto,  652 

PRESCRIPTIVE  RIGHT.— See  Ancient  Lights— Common  of  Pasture— Ways- 
Watercourses — Trespass. 

PRESENTMENT.— See  Bills  of  Exchange. 

assumpsit  by  indorsee  v.  drawer,  where  presentment  dispensed   with,  83 
pleas  in  denial  of,  256,  373 

PRINCIPAL  AND  AGENT.— 5cc  Agent— Bailee— Broker. 

PRINT. 

case  for  piracy  of,  512  » 

PRIVY. 

case  for  nuisance  for  not  repairing  of,  583 

PROCESS.— See  Case-Sheriff— Trespass. 

PROCTOR. 

case  for  libel  charging  plaintiff  with  extortion,  553. — See  Libel. 

PROFERT. 

form  of  demurrer  for  not  making  profert  of  a  deed,  &c.,  33  ^ 

PROFESSIONAL  MEN. 

declarations  in  case  for  libels  on,  551,  «&c. — See  Libel — Slander. 

PROMISE  TO  MARRY. 

declarations  for  breach  of,  147,  148 

PROMISSORY  NOTES  —5ee  Bills  of  Exchange. 
Declarations  in  Assumpsit  for,  in  ordinary  Cases. 
payee  v-  maker,  152 
indorsee  v.  maker,  153 
indorsee  v.  payee  or  other  indorser,  id. 
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PROMISSORY  NOTES— (continued.) 

payee  ii.  maker  of  note,  made  in  the  body  payable  at  a  particular  place,  153 
tJie  like,  wliero  the  place  is  mentioned  only  at  the  foot  or  in  the  margin  of  tho 

note,  154 
payee  v.  maker  of  note,  payable  on  demand  or  after  notice,  id. 
against  maker  of  note  payable  by  instalments,  where  the  whole  sum  is  due,  id. 
the  like,  where  the   times  for  payment  of  some  only  of  the  instalments  have 

elapsed,  id. 
on  note  payable  to  E.  F.  or  bearer,  155 

on  country  bank  nofe  payable  in  the  body  in  town  or  country,  id. 
against  payee,  being  indorser,  who  had  not  due  notice  of  dishonor,  but  had  no 

effects  with  maker,  156 
/?i  case  of  Particular  Persons. 

against  the  executor  or  administrator  of  payee  v.  maker,  156 

against  the  executor  or  administrator  of  the  maker,  id. 

by  the  assignee  <if  a  bankrupt  payee  v.  the  maker,  157 

by  a  surviving  payee  v.  maker,  id. 

by  husband  and  wile,  on  note  payable  to  wife  before  marriage,  r.  the  maker,  id. 

Declarations  in  Deht  on. 
payee  v.  maker,  435 
Pleas  to  Jlctions  on. 

against  maker  or  indorser,  denial  that  defendant  made  or  indorsed  the   note, 

372 
indorsee  v.  indorser,  denial  of  presentment  or  notice,  373 
indorsee  v.  maker,  that  the   executor  of  the  other  maker  paid  the   amount  to 

the  indorser  before    the  note  was  indorsed  to  the  plaintiff  who  took  it  with 

the  notice,  id. 
that  a  promissory  note  was  taken  by  the  plaintiff  for  the  debt,  374 

PROSECUTION.— 5ce  Malicious  Arrest,  &c. 

PUBLIC  OFFICER. 

commencement  of  declarations  by,  13 

PUIS  DARREIN  CONTINUANCE. 

plea  of  defendant's  bankruptcy  and  certificate,  248 

PURCHASE. — See  Sale  of  Goods — Vendor  and  Purchaser. 
assumpsit  for  not  completing  purchase  of  goods,  158 — 170 
the  like  of  estates,  176—185 
pleas  for  not  completing  of,  402 — 404 

PURCHASER. — See  Vendor  and  Purchaser. 

QUARE  CLAUSUM  FREGIT.— See  Trespass. 

form    of  demurrer  to  declaration    in   trespass,  that  no  description  of  the  close   is 

given,  30 
trespass  for,  721 
pleas  in  justification  of,  772 
pleading  rules,  affecting  pleas  respecting,  479 

QUO  WARRANTO. 

see  pleadings  in  Rex  v.  Johnson,  5  Ad.  &  E.  488 

RAILROAD. 

trespass  for  breaking  up,  722 

RAILWAY  COMPANY. 

declaration  for  libel  on,  553. — Set  Libel. 
plea  of  tender  of  amends  by,  657 

REAL  PROPERTY.— See  Vendors  and  Purchasers. 

REALTY. — See  Landlord  and  Tenant — Trespass — Vendors  and  Purchasers. 

REBUTTER, 
form  of,  26 

RECITAL. 

demurrer  to  a  plea,  that  the  matter  is  pleaded  by  way  of,  and  not  positively,  36 
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RECOGNIZANCE  OF  BAIL. 

debt  on,  in  K.  B.,  C.  P.  or  Exchequer,  435 

plea,  that  there  was  no  ca.  sa.  against  the  principal,  458 

replication  thereto,  459 

RECTOR.— See  Tithes— Waste. 

declaration  against  executor  of  deceased  rector  for  dilapidations,  588 
for  not  carrying  away  tithes,  598 
by,  for  obstructing  his  way  to  remove  tithes,  id. 
pleas  thereto,  652 

REHEARSAL. 

demurrer  to  plea  for  pleading  matter  by  way  of,  36 

REJOINDER. 

commencement  and  conclusion  of,  25 
the  like,  of  demurrer  to,  28 
cause  of  demurrer  to,  41. — See  Demurrer. 
nul  tiel  record  to  debt  on  annuity,  446 

RELEASE. 

plea  of,  374 

plea  to  action  on  a  note,  that  the  plaintiff  by  deed  released  another  maker  from  the 

claim,  375 
to  debt  on  bond,  459 
plea  of,  in  covenant,  490 

in  case, 652 
replication,  denial  of  release,  374 

RENT — See  Landlord  and  Tenant — Leases — Replevin. 

assumpsit  by  landlord  on  promise  to  pay  arrears  of  rent,  i&c.  due  from  third  person, 
if  plaintiff  would  withdraw  distress,  117 
by  landlord  against  tenant,  for  non-payment  of,  137 
common  count  for  use  and  occupation,  138 
for  rent  of  lodgings,  id. 

by  landlord  against  tenant  for  not  delivering  up  possession,  whereby  su- 
perior landlord  recovered  double  rent  and  costs  against  plaintiff,  145 
debt  for  rent  on  a  demise  under  seal,  432 

on  Stat.  4  G.  2,  c.  28,  s.  1,  for  double  value  for  holding  over  after  notice  to  quit, 
433 
covenant  for. — See  Covenant — Leases. 

by  lessor  against  lessee  for  non-payment  of,  468,  473 

by  lessee  against  his  assignee  for  breach  of  covenant  of  the   latter   to  pay 
the  rent,  &c.,  478 
case  for  distresses  for  rent,  512 — 526,  543. — See  Distresses. 
replevin  for  distresses  for,  704 — 712. — See  Replevin. 
pleas  to  covenant  for,  that  defendant  paid  the  rent  when  due,  486 
avowry  and  cognizance  for,  704 — 708. — See  Avowry. 
pleas  in  bar  to,  708 — 712. — Sec  Landlord  and  Tenant. 

REPLEVIN. 

Declarations  in. 

in  a  superior  court,  702 

in  the  county  court,  703 
Pleas,  Avowries,  <^"C.  in. 

plea  of  non  cepit,  704 

plea  denying  the  plaintiff's  property  in  the  goods,  id. 

for  annuities,  705. — See  Annuities. 

damage  feasant,  706 

landlord  and  tenant,  id. — See  Landlord  and  Tenant. 

Fleas  in  Bar  in. 

by  plaintiff,  to  an  avowry  or  cognizance  for  rent,  denial  of  the  tenancy,  708 
riens  in  arrear,  709 
denial  that  defendant  was  bailiff,  id. 

to  avowry  for  rent,  payment  of  land  tax  for  the  landlord,  710 
that  the  landlord  had  no  reversionary  interest,  711 

that  the  goods  were  privileged  as  being  on  the  premises  in  the  way  of  the  ten- 
ant's trade,  &c.  id. 
to  an  avowry  for  rent  in  arrear,  tender  of  the  rent  and   costs  after  the  taking 
and  before  the  impounding,  id. 
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REPLEVIN— (coniiimcd.) 

avowry  justifying  the  detention  as  a  lien,  712 
avowry  for  poor  rates,  id. 
replication  to  plea  of  payment  of  land  tax  for  the  landlord,  that  the  tenant  ngrcod 
to  pay  the  same,  711 

REPLEVIN  BOND. 

debt  on,  by  assignees  of,  forfeited  by  non-prosecution  of  tiie  replevin  suit,  437 
case  by  landlord  against  sheriff  for  not  taking  replevin  bond,  594 
the  like,  for  taking  insufficient  pledges,  id. 

against  sheriff'  for  refusing  to  replevy  on  a  distress  for  poor  rate,  id. 
plea  to  debt  on,  that  it  was  taken  by  a  person  not  duly  deputed  by  the   sherifl'  for 
that  purpose,  460 

REPLICATIONS. 

commencements  and  conclusions  of,  21  to  24 

the  like  of  demurrer  to,  26 

causes  of  demurrer  to,  39 — 40. — See  Demurrer. 

in  assumpsit. — See  Assumpsit. 

in  debt. — See  Debt. 

in  covenant. — See  Covenant. 

in  case. — See  Case. 

in  replevin. — See  Replevin. 

in  detinue. — See  Detinue. 

in  trespass. —  See  Trespass.  '' 

in  ejectment. — 5'ee  Ejectment. 

REPUGNANT  PROMISES. 

form  of  demurrer  to  a  count  containing,  32 
the  like  to  a  plea,  36 

REQUESTS. — See  Conscience,  Court  of. 

REVERSION. 

declaration  in  covenant  by  assignee  of  reversion  against  lessee, 475 

Declaration  in  Case  for  injury  to. 

by  landlord  for  injury  to  his  reversion  by  erecting  posts,  etc.  in    order  to  exer- 
cise a  pretended  right  of  way,  589 

by  reversionary  owner  of  goods  against  a  stranger  for  injuring  the  same,  590 

by  owner  in  reversion  of  a  fishery  for  injury  to  same,  527 

by  reversioner  of  a  mill  for  injury  to  same,  610 
plea  in  case,  denial  of  reversionary  interest,  637 

the  like  for  injury  to   plaintiff' 's   reversionary  interest  in  goods,  denial  of  his 
title,  653 

the  like  to  avowry  in  replevin,  711 

RESCINDING  CONTRACT. 

assumpsit  against  executor  to  recover  sum  of  money  agreed  to  be  paid   plaintifl'  for 

rescinding  contract  made  with  testator,  108 
plea  that  before  breach  the  contract  was  rescinded  by  mutual  agreement,  375 
plea  that  goods  sold  were  returned,  382,  384 

RESCUE.— See  Pound  Breach. 

RETAINER. 

plea  of,  by  executor  for  his  own  debt,  302 
replication  thereto,  denial  of  the  debt,  id. 
plea  in  case,  denying  the  retainer,  619 

REWARD. 

assumpsit  for,  offered  by  defendant   by  public,  advertisement  for  discovery    of  an 

offender,  157  -  / 

the  like  against  bailee  for  reward,  for  not  taking  due  care  of  goods,  72 

RIENS  IN  ARREAR. 

plea  of,  709 

RIENS  PER  DESCENT. 

plea  of,  by  heir,  485 
replication  thereto,  id. 
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RIENS  PER  DEVISE. 

plea' of,  by  devisee,  486 

RIGHT  OF  WAY.— See  Trespass— Way. 

RIOT. — See  Hundred. 

SALE    OF    GOODS. — See  Agent — Bailee — Broker — Goods—Vendor    and  Pur- 
chaser. 
assumpsit  against  agent  for  not  accounting  for,  47 

the  like  for  not  using  due  care  in  selling,  48 

for  not  obeying  orders  of  principal  in  sale  of,  49 

for  not  selling  at  stated  prices,  id. 

against  auctioneer  for  selling  goods  on  credit,  50 

against  agent,  &c,  for  not  procuring  cargo  of,  51 

for  not  properly  stowing   of,  id. 

against  shipping-broker  for  not  forwarding  goods  by  vessel  going  abroad,  52 

against  distraining  broker  for  negligence  in  keeping  and  selling  of  goods, 
&c.  54 

against  bailee,  &c.  for  not  repairing,  &c.  72 

against  bleacher  for  improperly  bleaching  goods,  73,  74 

by  carrier  for  carriage  of,  by  land,  92 
for  freight  of,  93 
for  lighterage  of,  id. 

by  master  of  ship  against  consignee  for  not  receiving  goods  from  ship  in 
reasonable  time,  id.  ^ 

against  carrier  for  loss  of,  94,  96 

the  like  by  consignor  for  not  giving  the  consignee  notice  of  arrival  of 
goods,  &c.  97 

against  booking-office-keeper  for  not  taking  care  of  goods,  &c.  101 

on  a  guarantee  of  the  price  of  goods  to  be  supplied  to  a  third  person,  115 

against  hirer  for  the  price  thereof,  121 

against  hirer  of,  for  carelessness,  id. 

by  husband  and  wife  for  goods  sold  by  wife  before  marriage,  123 

against  husband  and  wife  for  goods  sold  to  wife  before  marriage,  124 

by  surviving  partner  for  goods  sold  by  late  firm,  151 

the  like  against  surviving  partner,  152 

for  price  of,  158 

on  a  contract  for  the  purchase  of  hemp  to  be  delivered  at  a  named  plac» 
in  the  months  of  September  and  October,  and  to  be  paid  for  by  the  buy- 
er's acceptance,  payable  si.x  months  from  the  date  of  invoice  and  deli- 
very, where  the  vendors  neglected  to  deliver  the  hemp  within  the  time 
specified,  but  the  defendant  afterwards  agreed  to  accept  it,  160 

first  count  for  not  paying  by  a  bill,  id. 

second  count,  more  general,  and  not  stating  that  plaintiffs  drew  the  bill 
— for  not  accepting  the  hemp  or  the  bill,  161 

third  count,  on  defendant's  agreement  after  the  specified  period  of  deli- 
very to  accept  and  pay  for  the  hemp  if  delivered  without  delay,  stating 
the  original  bargain,  id. 

fourth  count,  the  like,  provided  the  hemp  should  be  delivered  in  a  reason- 
able time,  162 

fifth  count,  on  a  contract  to  deliver  and  accept,  vvithout  delay,  not  stating 
the  original  bargain,  163 

sixth  count,  general  count  to  pay  by  bill  at  six  months  from  date  of  in- 
voice and  delivery, -for  not  giving  the  bill,  165 

against  the  vendee  of  goods  sold  "  at  the  market  price,"  for  not  accepting 
them,  showing  a  resale,  id. 

for  not  taking  away  timber  sold  by  the  plaintiff  to  the  defendant,, and  ly- 
ing upon  the  plaintiff's  lands,  166 

on  defendant's  promise  to  return  or  pay  by  a  certain  time  for  a  horse  re- 
ceived by  the  defendant  from  plaintiff  on  trial,  id. 

by  vendor  against  the  vendee  of  goods  for  not  accepting  them  where  they 
were  to  have  been  delivered  in  parcels  on  different  days,  and  to  be  paid 
for  on  delivery  with  a  discount,  jSic.  167 

on  the  promise  of  a  buyer  of  goods  to  pay  for  them  by  a  good  bill  of  ex- 
change, 168 

against  the  purchaser  of  goods  at  a  sale  by  auction,  for  not  giving  security 
for  the  price  according  to  the  conditions,  the  credit  not  having  expir- 
ed, id. 


INDEX.  845 

SALE  OF  GOODS— (contiimed.) 

assumpsit  against  vendor  for  not  delivering  goods  to  purciiaser,  169 

against  a  vendor  on    his  promise  to  return  a  sum  deposited  witli    him  by 
^  plaintiff,  and   to  be  returned  if  plaintiff  sliould  on  trial  of  a  horse  de- 

cline to  purchase  it,  170 
on  a  warranty  of  goods  sold  by  sample,  13B 
the    like,    that  manufactured    goods   were  fit  for  the    purpose  for   which 

bought,  189 
the  like,  that  lemons  sold  by  auction  were  Lisbon  lemons,  190 
upon  the  implied  warranty  of  a  vendor  of  goods  sold  to  the  plaintiff,  that 
defendant  had  power  to  sell  them,  191 
declarations  in    case  for  sale  of,  under  distresses  for  rent,  512  to  526. — Sec 
Case. 

Pleas  to  Action  for. 

that  the  contract  was  void  by  the  statute  against  frauds,  376 

to  a  declaration  for  not  accepting  goods,  that  the  plaintiff  was  not  able  to 
deliver  them  at  the  time  appointed,  378 

to  a  declaration  for  goods  sold  and  delivered,  that  the  goods  were  the  de- 
fendant's property,  id. 

to  a  declaration  in  assumpsit  or  debt  for  goods  sold,  that  they  were  sold  upon 
a  credit  which  had  not  elapsed  when  the  action  was  commenced,  id. 

to  the  like,  that  they  were  sold  upon  the  terms,  that  credit  should  be  given 
for  the  price  until  the  plaintiff  should  have  sold  goods  delivered  by  the 
defendant  to  him,  and  until  the  parties  balanced  their  accounts,  379 

that  it  was  agreed  that  the  parlies  should  settle  their  accounts  half  yearly, 
and  that  the  balance  should  be  paid  by  a  bill  which  plaintiff  has  not 
drawn,  380 

to  an  action  for  goods;  that  they  were  bought  at  a  specific  price,  and  were 
delivered,  but  were  of  so  bad  a  quality  as  to  be  useless,  381 

to  an  action  to  recover  the  price  of  a  horse,  that  it  was  warranted  sound, 
and  that  the  plaintiff  agreed  to  consider  a  debt  due  from  him  to  defendant 
as  part  of  the  price;  and  that  the  horse  was  unsound,  and  not  worth  more 
than  the  debt,  id. 

to  a  declaration  for  goods  sold,  that  they  were  bought  upon  the  terms  that 
defendant  might  return  them  within  two  months  if  disapproved  of,  and 
were  returned  accordingly,  382 

to  the  common  count  for  goods  bargained  and  sold  ;  that  the  goods  are  part 
of  a  larger  bulk,  and  are  not  divided  therefrom,  &c.  383 

in  assumpsit  for  goods  sold  and  delivered  ;  that  part  of  the  goods  were  re- 
turned, and  the  contract  as  to  that  part  was  rescinded,  384 

to  a  declaration  for  goods  sold  ;  plea  that  the  goods  were  sold  in  the  way  of 
the  plaintiff 's  trade  upon  a  Sunday,  385 

to  a  declaration  for  goods  sold  ;  a  plea  that  the  defendant  bought  them  in 
satisfaction  of  a  debt  due  to  kjm  from  a  third  person,  ib. 

plea  to  form,  ante,  169,  that  the  plaintiff  would  not  accept  them  at  the  time 
agreed  upon,  386 

pleas  by  agents,  «Stc. — Sec  Agents. 

plea  to  debt  for,  460 

Reflications . 

that  the  price   was  under  lOZ.,  or  that  there  was  a  part  delivery,  or  earnest, 

&c.  paid,  377 
that  there  was  a  written  agreement,  id. 

SAMPLE. 

assumpsit  on  a  warranty  of  goods  sold  by,  188  to  190 

SATISFACTION.— See  Accord  and  Satisfaction. 

SCHOOLMASTER. 

assumpsit  by,  for  tuition,  board,  «&c.,  171 

against  the   parent  of  a  scholar  who  was  removed  from  the    school  with- 
out a  quarter's  notice  being  given,  id. 
plea  thereto,  that  the    removal  became  necessary  in  consequence  of  the  pupil    not 
being  properly  treated,  386 

SCULPTURE. 

case  for  piracy  of,  512 


846  INDEX. 

SEAWORTHY. 

plea  to  action  on  policy,  that  ship  was  not  seaworthy,  325 
replication  thereto  in  denial,  326 

SEDUCTION — See  Husband  and  Wife — Master  and  Servant — Trespass. 
assumpsit  for  arrears  of  annuity  for,  57 

SEIZURE. — See  Case — Distress — Fieri  Facias — Sheriff — Trespass. 

SELECT  VESTRY. 

plea  by  churchwardens,  justifying  expulsion  of  plaintiff  from,  735 

SELLING  ON  CREDIT. 

assumpsit  against  auctioneer  for  selling  on,  50 

SEPARATE  MAINTENANCE. 

plea  of,  312 

SERVANT. —  See  Agent — Carriages — Master  and  Servant — Ships, 
SERVICES  AND  WORKS.— Sec  Master  and  Servant— Work  and  Materials. 

SET-OFF. 

pleas  of,  in  assumpsit,  387 

plea  of  set-off  upon  a  building-agreement, by  which  the  plaintiff  (the  builder)  en- 
gaged to  build  a  house  for  defendant  by  a  certain    time,  and  that   in   case  of  de- 
fault defendant  should  be  allowed   to  charge  plaintiff  with  extra  expenses  and  a 
fine,  claiming  the  extra  costs  and  fine  as  a  set-oft'  or  deduction,  id. 
plea  of  mutual  credit  in  an  action  by  the  assignees  of  a  bankrupt,  3^1 
plea  of  set-off  in  an  action  by  executors,  &c.,  392 
plea  of  set-off  in  an  action  against  executors,  id. 
plea  of  set-oft'  under  a  special  agreement  ef  a  debt  due  from  one    of  the  plaintiffs 

to  the  defendant,  id. 
plea  to  an  action  for  goods  sold,  that  the  defendant  bought  them  of  plaintiS''s  fac- 
tor as  the  apparent  principal,  and  has  a  set-off  against  him,  394 
Bet-off  by  agreement  of  a  debt  against  a  third  person,  211 
plea  of  set-off  to  debt  on  bond,  460 
plea  of,  in  covenant,  491 
Replication  to  Picas  of. 

denial  of  the  debt,  389 

of  statute  of  limitations  to  plea  of  set-off,  id. 

that  plaintiff  was   discharged  from  liability  to  the  debt  attempted  to  be  set  off 

under  the  Insolvent  Debtors'  Act,  322 
to  plea  of  set-off  to  debt  on  bond,  461 

SHEEP. 

case  for  distraining  of,  532  • 

SHERIFF. 

debt  against,  for  escape  on  final  process,  427 

case  for  not  leaving  overplus  of  proceeds  of  a  distress  with  the  sheriff,  521.    - 
for  escapes,  526,  527. —  See  Escape. 

pleas  tliereto,  627 — 630. — See  Escape. 
for  falsely  returning  nulla  bona  to  a  fieri  facias,  591 

for   not  levying   when  there  was  an    opportunity,  aftd   falsely  returning   nulla 
bona, 593 
various  forms  in  actions  against  sheriffs  for  neglect  of  duty,  id. 

forms  of  declaration  against  sheriff  for  escapes  on   mesne  and  final  process,  and  not 
taking  when  there  was  an  opportunity,  and  for  false  returns,  id. 
for  not  assigning  a  bail-bond,  id. 

for  an  excessive  levy,  and  not  selling  for  the  best  price  upon  a  fieri  facias,  id. 
for  not   selling   goods   within    a   reasonable  time  after  seizure  under  a  fieri 

facias,  id. 
by  a  landlord  against  a  sheriff  on  8  Ann.  c.  14,  for  removing  goods  taken  in  ex- 
ecution without  satisfying  a  year's  rent  due,  id. 
for  refusing  to  take  bail,  594 

by  a  landlord  against  a  sheriff"  for  not  taking  a  replevin  bond,  id. 
for  taking  insufficient  pledges  in  replevin,  id. 

against  a  sheriff  for  refusing  to  replevy  on  a  distress  for  a  poor-rate;  id. 
for  extortion,  id. 
r 
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SHERIFF— (continued.) 

plctis  to  actions  against,  653 

plea  in  case  against  a  siieriff  for  HUsely  returning  nulla  bona  to  a  fieri   facias, 

that  the  defendant  did  not  seize  the  goods,  &c.,  653 
plea  to  a  declaration  for  not  seizing  goods  under  a  fieri  facias,  that  there  were 

not  such  goods, id. 
that  the  plainlift'  directed  the  defendants  not  to  execute  the  writ,  654 
that  the  defendants  as  sheriff  did  not  execute  the  writ  because  there  was  a  bona 
fide  execution  at  the  suit  of  a  third  person  in   their  hands,  and  plaintiff's 
execution  was  fraudulent,  id. 
to  trover,  plea  of  justification  by  sheriff  under  a  fi.  fa.  against  goods  of  a  third 
person  wiio  had  fraudulently  assigned   to  plaintiff,  O'M 
pleas  to  trespass  quare  clausum  fregit,  justifying  under  process,  77^ 
to  the  like,  that  the  goods  therein  were  the  property  of  plaintiff  and  M.G.,  that 
defendant   recovered  a  judgment   against  M.   G.,  justifying   sale  of  a  moiety, 
773 
replication  to  plea  of  justification  under  a  fieri  facias,  id. 

SHIPPING-BROKER. 

assumpsit  against,  for  not  forwarding  goods,  52 

SHIP-OWNER. 

case  against,  for  negligently  losing  plaintiff's  goods,  509. — See  Case. 

SHIPS. — See  Agents — Cargo — Carriers. 

case  against  the  owner  or  captain  for  running  foul  of  plaintiff's  vessel,  594 

against  the   proprietors  of  a  steam-vessel  for  causing  a  dangerous  swell  in  the 
river  Thames,  whereby  plaintifl:"s  vessel  was  swamped,  595 
trespass  for  cutting  rope  of,  719 
Pleas  thereto, 

denial  of  defendant's  possession   and  care  of  vessel  alleged   to  have  come  in 

contact  with  plaintiff's  ship,  65 
plea,  that  the  injury  was  occasioned  partly  by  carelessness  of  plaintiffs  crew, 
656. 
replication  thereto,  id. 

SIGHT. 

assumpsit  on  bill  payable  at,  80 

SLANDER.— See  Libel. 

declarations  in  case  for,  556 — 562 

general  form  of  declaration  for,  directly  charging  an  indictable  offence  and  not 

requiring  explanation  by  inducement,  556 
the  i^^,  requiring  a  special  inducement,  557 
for  s^toder  of  plaintiff  in  his  office,  558 
slander  of  a  magistrate,  id. 
of  plaintiff  in  his  possession,  id. 
of  plaintiff  in  his  trade  or  occupation,  id. 

for  words  imputing  that  plaintiff  would  shortly  be  in  the  Gazette,  &c.,  559 
other  forms  slandering  plaintiff  in  his  trade,  &c.,  560 
for  imputing  insolvency  to  bankers,  id. 
for  words  injuring  a  public  sale,  id. 
for  slander  of  plaintiff  as  clerk  of  a  company,  id. 
the  like,  as  chief  mate  of  a  ship,  id. 
the  like,  on  a  toll  collector  and  treasurer,  id. 
the  like,  of  a  horse-dealer,  «&c.  id. 
for  slandering  a  boarding-house  keeper,  id. 
the  like,  of  a  governess,  id. 
the  like,  of  a  journeyman  in  his  occupation  whereby  his  employer  discharged 

him,  id. 
for  slander  of  a  domestic  servant,  id. 

for  words  actionable  only  in  respect  of  special  damage,  561 
for  slander  of  title,  562 

Pleas  to  Actions  for. 

not  guilty,  639 

to  declaration,  libelling  plaintiff  in  his  office,  &c.  traversing  the  inducement, 
640 

that  the  matter  spoken  is  true,  642 
replication  de  injuria,  643 
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SLANDEROUS  WORDS.— &ce  Slander. 

SOLVIT  AD  DIEM. 

plea  of,  to  debt  on  bond,  449 
replication  thereto,  450 
plea  of,  in  covenant,  489 

SOLVIT  POST  DIEM. 

plea  of,  to  debt  on  bond,  450 
replication  thereto,  id.  >- 

plea  of,  in  covenant,  489 

SON  ASSAULT  DEMESNE. 
plea  of,  in  trespass,  781 
replication  to  plea  of  de  injuria,  id.  _ 

the  like,  of  excess,  id. 

SPECIAL  DAMAGE.— Sec  Libel— Slander. 

SPECIALTY. 

plea  of  fraud  to  action  in  debt  on,  453 

SPIRITUOUS  LiaUORS. 

plea  to  declaration  for  goods  sold,  that  they  consisted  of  spirits  supplied  contrary 

to  the  tippling  act,  395 
replication  thereto,  id. 

SPRING  GUNS. 

case  for  setting  of,  583 

STAGE-COACH.— See  Carrier. 

assumpsit  by  administratrix  against  proprietor  of,  for   negligence,  whereby  deceas- 
ed's leg  broken,  &c.  showing  special  damage,  98 

by  proprietor  of,  on   promise    by  defendant  to  pay  a  sum   of  money  if 

plaintiff  would  discontinue,  113 
against  coach  proprietor  for  refusing  to  receive  on  hire  coaches  built  for 

him,  &c.,  121 
case  for  libel  on  proprietor  of,  555. — See  Libel. 
STAMP. 

defect  in,  how  to  be  pleaded,  395 

STATUTE  AGAINST  FRAUD.— See  Fraud. 

STEAM-ENGINE. 

case  for  nuisance  arising  from,  581. 

STOCK. 

assumpsit  against  purchaser  of  Spanish  certificates  for  not   accepting  them,  where- 
by plaintiff  sustained  a  loss  on  the  resale,  172 
against   vendor  of  an  interest  in   stock  sold  by  auction   by  the  vendee  to 
recover  iiis  expenses,  &-c.  the  title  being  defective,  185 
case  against  Bank  of  England  for  not  transferring,  504 

STOCK-JOBBING. 

plea  to  declaration  for  money  lent,  that  it  was  lent  to  pay  stock-jobbing  differences, 

STOPPAGE  IN  TRANSITU. 

plea  of,  to  action  in  trover  by  assignees  of  a  bankrupt,  683,  701 
replication  thereto,  that   delivery  to   bankrupt   was  complete   before   stoppage  in 
transitu,  684 

SUGGESTION  OF  BREACHES. 

entry  of,  on  roll  according  to8  «&,9  Will.  3.  451 

SUNDAY. 

plea,  that  goods  were  sold  on,  385        l 
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SUPERIOR  COURTS. 

Commencements  of  Declarations  in. 
after  writ  of  summons,  I 
after  arrest,  where  party  is  not  in  ciistody,  6 
the  like,  wlicrc  defendant  is  in  custody,  id. 
after  arrest  of  one  or  more  defendants,  where  one,  &c.  served    only,  and    not    ^ 

arrested,  7 
against  two  defendants  after  plea  in  abatement  for  nonjoinder,  id. 
against  one  of  two  defendants,  the  other  having  been  outlawed,  id. 
in  ejectment,  id. 
debt  for  judgment  in,  431,  &c. 

SUPRA  PROTEST. 

assumpsit  by  indorsee  v.  acceptor  supra  protest,  91 

SURGEONS.— See  Apothecaries. 
assumpsit  by,  for  his  bill,  58 
case  against,  for  deceit  in  sale  of  practice,  530 

for  neglect,  «fec.  in  his  treatment  of  plaintiff,  597 
pleas  in  case  by,  657 

SURREBUTTER. 

commencement  and  conclusion  of,  26 

SURREJOINDER. 

commencement  and  conclusion  of,  25 
to  nul  tiel  record  in  debt,  446 

SURETY. 

assumpsit  by,  for  not  being  indemnified,  124 — 129. — See  Indemnity. 

SURVEYOR. 

case  for  libel  on,  555. — See  Libel. 

SURVIVING  DEFENDANT. 

commencement  of  declaration  against,  16 

SURVIVING  PARTNER. 

commencement  of  declaration  by,  16 

assumpsit  by,  for  goods  sold  by  the  late  firm,  151 

the  like,  against  surviving  partner,  152 

SURVIVING  PLAINTIFF. 

commencement  of  declaration  by,  16 

SUSPICION  OF  FELONY. 

pleas  in  trespass,  justifying  arrest,  &c.  under,  735 

SWINDL&R. 

declaration  for  libel,  charging  plaintiff  with  being  a  swindler,  555. — See  Libel. 

TENANCY. — See  Landlord  and  Tenant. 

TENANTS  IN  COMMON.— See  Case— Trespass. 
plea  of,  in  trover,  677 

TENDER. 

Plea  of  non  assumpsit,  &c.  except  as  to  part,  and  a  tender  of  that  sum,  396 
Plea  of,  in  debt,  461 

in  covenant,  491 

in  case,  627^  657 

in  trover,  686,  697 

in  replevin,  711 
Replication  to  plea  of  non  assumpsit,  &c.  and  tender,  denial  of  the  tender,  398 

a  demand  of  the  debt  before  the  tender,  id. 

to  a  plea  of  tender  of  part  of  a  bill    of  exchange,  showing  a  prior  demand   of 
the  amount  of  the  bill,  399 

of  the  demand  of  the  sum  tendered  after  the  tender,  400 
declaration  in  case  for  refusing  to  restore  goods  seized  on  tender  of  rent  and  costs, 
524 
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TENDER  OF  AMENDS. 

plea  of,  in  case  for  irregular  distress,  627 

the  like,  in  an  action  against  a  Railway  Company  for  neglect,  &c.  to  the  plaintiff's 

injury,  657 
in  trespass,  727 

THRESHING  MACHINES,  540 

TILLAGE. 

assumpsit  for,  by  an  outgoing  tenant,  102,  175 

TIPPLING  ACT. 

plea  to  declaration  for  good.?  sold,  that  they  consisted  of  spirits  supplied  contrary 

to  Tippling  Act,  395 
replication  thereto,  id. 

TITHES. 

assumpsit  by  a  rector,  &c.  of,  against  an   occupier  of  lands  for  a  composition  for 
one  year  for  the  tithe,  under  an  agreement  not  under  seal,  173 
indebitatus  count  for,  upon  a  composition  not  under  seal,  174 

dtbton  Stat.  2  &  3  Ed.  6,  to  recover  the  treble  value  of  tithes  not  set  out  by  defen- 
dant, 439 

case  against  a  rector,  at  the  suit  of  the  occupier  of  land,  for  not  carrying  away 
tithes,  598 

by  a  rector  for  obstructing  his  way  to  remove  tithes,  id. 

pleas  to  actions  for,  in  assumpsit,  400 

the  like,  to  action  in  debt  for  treble  value  of  tithes  not  set  out,  462 

TITLE. 

case  for  libel  on  piaintifl''s  title  to  an  estate,  556. — See  Libel — Slander. 

the  like,  for  slander  of,  562 

plea,  denial  of,  in  reversioner,  637,  653 

denial  of  plaintiff's,  in  trover,  672,  678 

denial  of,  in  trespass,  753  ^  ' 

TITLE  OF  COURT 

demurrer  to  declaration  for  want  of,  28 

TOLLS.— Sec  Market. 

assumpsit  by  a  company  for  rates  on  tonnage  for  passing  along  a  tram  road,  175 
for  stallage,  id. 

for  tolls  for  cattle  sold  in  a  market,  176 
plea,  justifying  seizure  for,  765 

TOMBSTONE. 

trespass  for  removal  of,  &c.  719 

TOOLS  OF  TRADE. 

case  for  distraining  of,  523 

TRADE. 

assumpsit  for  goodwill  of,  114 

case  for  libels  affecting  plaintiff  in,  5&3,  &c. —  See  Libel — Slander. 

plea  in  bar  in  replevin,  that  goods  seized  were  privileged,  &c.  711 

TRANSFER  OF  STOCK. , 

case  against  Bank  of  England  for  not  transferring,  504 

TRAVERSE. 

form  of  demurrer  to  plea,  that  it  traverses  more  than  is  alleged  in  declaration,  and 
is  too  extensive,  37 

the  like,  that  the  traverse  should  be  in  the  disjunctive,  38 

the  like,  that  a  plea  to  a  declaration  in  trover  amounts  to  the  general  issue  or  tra- 
verse, as  it  sets  up  title  and  possession  in  the  defendant,  without  giving  the 
plaintiff  color,  id. 

the  like,  to  a  replication  that  traverses  are  too  extensive,  39 

TREASURER  OF  A  COMPANY. 

commencement,  &c.  of  declaration  by  or  against,  13 
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TRESPA.SS. 

Declarations  in. 

1.  To  the  Person. 

for  assault,  battery,  or  vvoiindiiig,  713 

for  riding  against  the  plaintiff',  716 

for  false  imprisonment,  id. 

for  criminal  conversation,  717 

for  an  assault,  &c.  on  the  plaintiff' 's  wife,  718 

by  husband  and  wife  for  an  assault,  &c.  on  the  latter,  id. 

for  debauching  plaintiff" 's  daughter,  id. 

2.  Personalty. 

de  bonis  asportatis,  718 

for  cutting  a  rope,  whereby  plaintiff* 's  boat  was  driven   on  shore  and  da- 
maged, 718 
for  removing  a  tombstone,  and  erasing  the  inscription,  id. 

3.  Realty. 

for  trespasses  in  plaintiff" 's  dwelling  house,  and  seizing  goods  therein,  719 
for  an  expulsion,  720 

trespass  quare  clausum  fregit,  slating  various  trespasses,  id. 
for  breaking  up  a  railroad,  and  making  a  tram  road  across  the  same,  722 
for  mesne  profits  and  costs  of  ejecttnent,  723 
Pleas,  <^c.  in. 

observations  on  the  plea  of  not  guilty  in  trespass,  72.5 
General  Forms  of  Pleas,  S^i-c. 
liot  guilty,  725 

not  guilty  to  part  of  the  trespasses,  726 
accord  and  satisfaction,  id. 
license,  id. 

limitations,  plea  of  the  statute  of,  727 

payment  into  Court,  id.  • 

tendfer  of  amends,  id. 

new  assignment  of  another  trespass,  general  form  of,  in  trespass,  730 
1.   To  the  Person.     JYot  Guilty. 

conviction,  &.c.  for  the  assault  before  magistrates,  730 

Defence  of  the  Person. 

son  assault  demesne,  731 

defence  of  the  possession  of  personalty,  732 

justification   of  an    assault,  &c.  in  resisting  u    rescue    of  cattle   distrained 
damage  feasant,  id. 
Defence  of  a  House,  <^c. 

plea  to  a  declaration  for  an  assault  and  battery,  that  they  were  committed 
by  defendant,  as  servant  of  the  occupier  of  a  house,  to  expel  the  plain- 
tiff", showing  he  resisted  and  assaulted  the  defendant,  732 

other  forms  of  pleas  justifying  in  defence  of  property,  «5t.c.,  734 

plea  for  an  assault,  &c.  justifying  as  churchwarden,  &.c.  the  expulsion  of 
plaintiff"  from  the  parish  cjerk's  reading  desk  in  church,  into  which 
plaintiff'  had  intruded  himself,  id. 

that  defendants  were  duly  assembled  in  select  vestry  and  excluded  plain- 
tiff", who  intruded,  735 

plea  justifying  the  expulsion  of  plaintiff"  from  a  police  office,  id. 

that  plaintiff'  was  defendant's  servant,  and  refused  to  quit  his  house, 
wherefore  defendant  assaulted  and  expelled  him,  id. 

molliter  manus  imposuit,to  prevent  plaintiff" 's  forcible  entry  into  a  house, 
id. 
Defence  of  Defcndnnt's  Close. 

plea  in  defence  of  close   and  teazles  there   growing,  and    pleadings  there- 
on, 735 
Felony  or  suspicion  thereof 

plea  that  a  burglary  had  been  committed  in  defendant's  house,  that  plain- 
tiff' was  found  in  asuspicious  manner  near  the  house,  wherefore  defend- 
ants, one  being  a  constable,  took  him  before  a  magistrate,  wiio  remand- 
ed him,  &-C.,  735 
plea  justifying  imprisonment  and  taking  goods,  that  some  indigo  had  been 
stolen  from  defendant,  that  on  searching  plaintiff"  some  indigo  was  found 
on  him  ;  wherefore  defendant  had  plaintiff"  taken  before  a  magistrate, 
i&c.  739 
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to  a  declaration  for  an  assault,  &c.  and  taking  plaintiff  to  a  police  station, 
and  before  a  magistrate  ;  plea,  under  the  Metropolis  Police  Act,  that 
plaintiff  was  found  in   defendant's  house  under  suspicious  circumstan- 
ces, 739 
other  pleas  justifying  imprisonment  for  felony  or  suspicion,  &c.  742 
plea  justifying  arrest,   handcuffing,  and    detention   on    suspicion   of  felo- 

plea  justifying  arrest  on  suspicion  plaintiff  had  stolen  a  horse,  &c.  id. 

plea  showing  felony  committed,  id. 

plea  justifying  imprisonment  by  a  military  officer  abroad,  the  plaintiff  act- 
ing mutinously,  id. 
Master  and  Servant. 

apprentice,  &c.  742 

plea  justifying  moderate  correction  of  an  apprentice  for  disobedience,  id. 

the  like  of  a  mariner  acting  mutinously,  id. 

new  assignment  in  trespass  to  persons,  id. 
JYuisance. 

justification  by  a  marshal  of  the  city  of  London  that  a  certain  passage  was 
ordered  by  the  Lord    Mayor  to    be    kept    clear   of  foot   passengers,  that 
plaintiff  obstructed  the  passage,  wherefore  defendant  on  his  refusal  with 
no  more  force  than  necessary  removed  him,  743 
Peace,  Breach  of. 

plea  that  plaintiff  came  to  the  defendant's  house  in  the  nigfit,  refused  to 
leave,  wherefore  defendant  attempted  to  turn  him  out,  and  on  his  re- 
sistance, &c.  caused  him  to  be  taken  to  a  police  station,  and  the  next 
morning  before  a  magistrate,  743         y 

other  forms  of  justification  of  assault,  &c.  to  preserve  the  peace,  745 

plea  of  justification  of  an  assault  and  battery  to  prevent  defendant  and  an- 
other person  from  fighting,  &c.,  id. 

in  defence  of  a  third  person,  id. 

plea  justifying  assault  in  the  defence  of  house,  police-office,  &c.  id. 

plea  justifying  the  removal  of  plaintiff  from  a  church  he  making  a  disturb- 
ance, 745 

plea  justifying  arrest  to  compel  plaintiff  to  quit  defendant's  house,  id. 

the  like,  because  plaintiff  attempted  forcibly  to   enter,  and  caused  a  riot 
near  plaintiff" 's  house,  id. 
L  Justification  under  Civil  Process. 

plea  (in  trespass  for  imprisonment.  &c.  against  a  sheriff' and  officer,)  justi- 
fying under  a  writ  of  capias  against  a  third  person,  whom  plaintiff 
fraudulently  personated,  745 

other  forms  justifying  under  civil  process,  747 

justification  under  a  capias  against  the  plaintiff,  id. 

a  sheriff  (or  his  officer)  justifying  under  mesne  (not  final)  process  against 
plaintiff'  must  show  its  return,  id. 

justification  under  proceedings  to  outlawry,  id. 

form  of  plea  justifying  under  a  writ  of  detainer  and  replication  on  affida- 
vit of  debt  and  other  pleadings,  «&c.,  id. 

plea,  molliter  manus  impossuit,  to  serve  plaintiff  with  a  writ,  replication, 
&,c.,  id. 

form  of  plea  of  justification  under  a  ca.  sa.  against  plaintiff,  id. 

the  like,  and  replication  de  injuria  to  the  residue,  <fec.  id. 

justification  under  ca.  sa.out  of  the  Palace  Court,  id. 

by  an  attorney,  id. 

justification  under  an  attachment  out  of  Queen's  Bench,  id. 

n.   Under  Criminal  Process. 

plea  justification  of  an  assault  and  imprisonment  under  a  magistrate's  war- 
rant for  an  assault,  748 
justification  under  a  judge's  warrant  on  an  indictment  for  perjury,  id. 
new  assignment  of  excess,  id. 
son  assault  demesne,  id. 

Wilful  Trespass. 

plea  to  a  declaration  for  assault  and  imprisonment,  that  the  plaintiff  wil- 
fully trespassed  in  and  injured  defendant's  close,  wherefore  defendant, 
under  1  Geo.  4,c.  56,  took  him  before  a  magistrate,  748 
n.  Personalty. 
not  guilty,  746 
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denial  that  the  goods  are  the  plainlifl''s,  749 

assignees  of  a  bankrupt,  id. 

tea  declaration  in  trespass  for   carelessly  driving,  &c.   against  plaintifl"s 

carriage  ;  plea,  that  his  carelessness  caused  tlie  injury,  id. 
Cattle,  Goods,  <^c.  Damage  feasant,  <^c. 

plea  lor  seizing    and  taking    cattle,   «&c.  justifying  for    a  distress   damage 

feasan.,  750 
plea  justifying  the   removal  of  goods  encumbering  defendant's   premises, 

751 
payment  of  money  into  Court,  752 
Process,  Sheriff's. 

justification  under  a  fieri  facias  against  the  plaintiff's  goods,  752 
III.  Realty. 

plea  of  not  guilty  in  trespass  to  realty,  752. 

pleas  denying  plaintiff's  title,  753 

plea  in   trespass  quare  clausum  fregit,   that  the   house  or  close  is  not  the 

plaintiff's,  id. 
plea  denying  plaintifl''s  possession,  755 
liberum  tenementum,  id. 
another  form  justifying  as  the    servant  of  the  freeholder,   and  where  the 

gates,  &c.  are  also  claimed  as  part  of  the  freehold,  756 
in   trespass  quare  clausum   fregit,  plea,  that  defendant  was   tenant  to   the 

freeholder,  giving  the  plaintiff  color,  757 
plea  in  trespass  for  entering  a  colliery,  &c.  that  the   defendant  demised  it 

to  the  plaintiff  with  a  power  of  re-entry  if  the  rent  were  not  paid,  and 

justifying  under  such  power,  id. 
Common  of  Pasture. 

plea  in  trespass  for  entering  land  with  cattle,  breaking  down  fences,  &c. 

justifying  under  a  right  of  common  of  pasture  by  virtue  of  thirty  years 

enjoyment  by  the  occupiers  of  a  farm,  761 

Distress. 

to   a  declaration   in  trespass   for  entering   house  and  taking   goods,  plea, 

justifying  under  a  distress  for  rent  for  the  locus  in  quo,  763 
to  a  plea  in  trespass  justifying  taking  goods  under  a  distress  for  rent, 
plea  justifying  under  a  distress  for   rent  due  for  other  premises,  the  plain- 
tiff having  fraudulently  removed  his  goods  to  the  locus  in  quo  to  prevent 
a  distress,  765 
form  of  plea,  replication  and  new  assignment,  where   doors  were  broken 

open  under  a  justice's  warrant  under  11  Geo.  2,  c.  19,  s.  7,  id. 
other  forms  justifying  under  a  distress  for  other  causes,  id. 
plea  justifying  under  a  justice's  warrant  for  non-payment  of  a  gas  rent, 

id. 
distress  for  a  rate  under  the  warrant  of  commissioners  under  an  inclosure 

act,  765 
seizure  for  port  duties  or  tolls,  id. 
plea,  distress  for  a  fine  for  contempt  of  court,  viz.  commissioners  of  Court 

of  Requests,  id. 
plea,  justifying  seizure  of  defective  weights  under  authority  of  leet,  id. 
Easejntnts,  766 
Fences. 

plea  in  trespass  for  entering  close,  and  with  cattle  depasturing,  &.c.  that 
defendant's   cattle   escaped  from  his  adjoining   land  through   the  defect 
of  the  fences  of  the  plaintiff's  cltose,  which  he  ought  to  have  repaired, 
766 
Fisherij. 

for  entering  plaintiff's  close  covered  with  water,  and  fishing  therein,  &-c. 
justifying  under  private  and  public  rights  of  fishery,  &c.  in  the  locus  in 
quo,  767 
Game. 

for  hunting,  &c.  on  plaintiff's  close,  justifying  as  servent  of  the  plaintiff's 

landlord  under  a  reservation  of  the  game  in  plaintiff's  lease,  767 
for  hunting,  <fcc.  in  plaintiff's  close,  justifying  by  virtue  of  the  Game  Act 
under  a  grant  from  plaintiff's  landlord  of  the  privilege  of  shooting,  &c. 
the  game  being  preserved,  768 
Liberum  Tenementum,  769 
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TRESPASS— {continued.) 
License,  760 
Mesne  Profits,  769 

JYew  Assignments  in  Trespass  to  Realty,  770 
plea  to  new  assignment,  77] 

judgment    by  default  as  to  the   trespasses  newly  assigned,  relinquishing 
the  pleas  to  the  declaration  as  relate  to  the  trespasses  newly  assigned, 
772 
Process,  Sheriff. 

to  trespass  quare  clausum  fregit,  pleas  justifying  under  process,  772 
plea  to  declaration   for  entering    house  and   taking  goods,   that  the   goods 
therein   were  the  property  of  plaintiff'  and  M.  G.,  that  defendant  recor 
vered  a  judgment  against  M.  G.,  justifying  the  sale  of  a  moiety  under 
a  fi.  fa.  against  him,  773 

Ways. 

plea  of  a  private   right  of  way  by  virtue  of  twenty  years'  enjoyment  by 

the  occupiers  of  defendant's    land  under   the  Prescription  Act,  2  &  3 

Will.  4,  c.  71,774 
plea  of  a  right  of  way  by  an  existing  grant,  &c.  7S0 
right  of  way  of  necessity,  id. 
new  assignment  extra  viam,  id. 

plea  of  justification  under  a  public  right  of  way,  781 
Replications  to  Pleas  in. 
to  plea  of  license,  726 

do  injuria  sua  propria  absque  tali  causa,  728 
de  injuria  to  son  assault  demesne,  731 
of  excess,  to  plea  of  son  assault  demesne,  id 
to  plea  defence  of  close,  and   replication   thereto,  an  agreement  entitling 

defendant,  &c.  to  enter  and  cut  teazles,  735 
de  injuria  to  plea  of  justification  under  process,  747 
to  plea  of  wilful  trespass,  that  the  trespass  was  not  wilful,  748 
to  plea  justifying  distress  damage  feasant,  750 
to  plea  of  liberum  tenementum  denying  it,  756 
to  plea  of  tenancy,  denying  it,  758 
denial  of  thirty  years'  enjoyment  uninterruptedly,  762 
to  plea  justifying  under  a  distress  for  rent,  764 
to  like  plea,  replication   that  the  goods  were    privileged  in   the  way  of 

trade,  id. 
to  plea  of  fraudulent  removal,  that  the  removal  was  before   the  rent  was 

due,  765 
other  forms  justifying  under  distresses,  id. 
to  a  plea  to  a  new  assignment,  711 
to  a  plea  of  justification  under  a  fi.  fa.  773 

to  plea  of  prescription,  denial  thereof,  779  ' 

another  form,  780 

TROVER. 

Declarations  in. 

common  form  of,  663 

by  assignees  of  a  bankrupt  for  a  conversion  before  bankruptcy,  665 

the  like  after  bankruptcy,  id. 

by  executors  for  a  conversion  in  the  testator's  lifetime,  666 

the  like  after  testator's  death,  id. 

against  executor  for  a  conversion  by  the  testator,  667 
Pleas  to  Actions  of. 

observations  on  plea  of  not  guilty,  668  to  672 

denial  of  plaintiff's  title,  672 

of  property  in  defendant,  673 

justifying  under  Factor's  Act,  674 

another  form  of  plea  under  Factor's  Act,  675 

of  property  in  defendant,  plaintiff  having  obtained  them  by  a  fraudulent  pur- 
chase, 676 

of  tenancy  in  common  of  the  goods,  677 

by  assignees  of  a  bankrupt,  678  to  689. — See  Assignees. 

bailees,  789. — See  Bailees. 

for  bills  of  exchange,  id. — See  Bills  or  Exchange. 

distress  for  rent,  691. — See  Distress. 

executor,  id. — See  Sheriff. 
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TROVER— (continued) 

fraud,  691. — See  Fraud. 

lien  and  pledge,  id. — See  Lien. 

limitations,  pleas  of,  608. — Sec  LiniiTATioNS. 

payment  into  Court,  id. —  See  Payment. 

slierilTs,  699. — See  Sheriff. 

stoppage  in  transitu. — Sec  Stoppage  in  Transitu. 

Replications. 

to  plea  to  action  by  assignees  that  the  bill  was  delivered  as  a  fraudulent  pre- 
ference, 682 
to  a  plea  of  stoppage  in  transitu  that  delivery  was  complete,  684 
to  a  plea  justifying  under  a  fi.  fa.  against  bankrupt;  that  the  judgment  was  by 

cognovit,  and  the  action  collusive,  688 
to  plea  of  lien,  that  plaintiff' tendered  the  amount  of  lien,  697 
to  the  like,  that  defendant  wrongfully  delivered  part  of  the  goods  to  other  per- 
sons, and  destroyed  the  remainder,  698 
other  replications  to  plea  of  lien,  id. 

Rejoinder,  denial  of  Fraud,  682. 

TRUSTEES  OF  A  COMPANY. 

commencement,  &c.  of  a  declaration  by  or  against,  13 

TUITION. 

assumpsit  by  schoolmaster  for,  171 

TURBARY.-— Sec  Common, 

UMPIRAGE.— See  Award. 

assumpsit  on,  made  in  pursuance  of  written  or  parol  agreement,  Aic.  69 
indebitatus  count  on,  72 

UNCERTAINTY. 

form  of  demurrer  to  declaration  for,  33 

UNDERMINING  HOUSE.— 5ee  Nuisance. 

UNDERTAKER'S  BILL. 

assumpsit  for,  176 

USE  AND  OCCUPATION.— 5ec  Landlord  and  Tenant. 
assumpsit  for,  by  exe  utor,  106 
common  count  foi.  138 
pleas  to  actions  for,  337—343,  463 

USURY. 

debt  by  a  common  informer  to  recover  the  penalty  under  12  Anne,  st«^,  c.  16.  440 
plea   to  an   action  by  the  payee  of  notes,  that  they  were  given  in  payment  of  the 

arrears  of  an  annuity  usuriously  granted,  401 
to  debt  for  penalty,  denial  of  the  usurious  contract,  463 
to  the  like,  denial  of  the  receipt  of  the  usurious  interest,  id. 

VENDORS  AND  PURCHASERS.— See  Agent— Fraud— Sale. 

Of  Goods. — See  Sale  of  Goods. 

Of  Estates. 

by  the  vendor  against  the  vendee  of  an  estate  for  not  completing  the  pur- 
chase, 402 

by  the  vendor  against  the  vendee  on  a  public-house  agreement  for  not  accept- 
ing an  assignment  of  the  term,  and  paying  the  amount  of  the  valuation  of 
the  stock,  «&c.  178 

to  recover  the  price  of  a  freehold  estate  actually  conveyed,  180 

by  the  vendor  of  a  term  of  years  against  the  purchaser  for  the  premium  agreed 
to  be  paid  for  the  assignment  of  the  lease,  id. 

upon  a  promise  to  pay  a  sum  of  money  in  consideration  that  plaintiff  would 
relinquish  in  defendant's  favor  the  benefit  of  a  contract  between  plaintiff 
and  a  third  person  for  the  sale  of  a  house,  181 

by  a  vendee  against  the  vendor  of  a  freehold  estate  for  not  conveying,  &c. 
182 

by  an  administratrix  against  the  vendor  of  a  freehold  estate  for  not  delivering 
an  abstract  of  title  to  the  intestate,  whereby  he  incurred  expenses,  &c. 
184 

Vol.  II.  i 
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VENDORS  AND  PURCHASERS— (conimMed.) 

against  vendor  of  an  interest  in  stock  sold  by  auction  by  vendee  to  recover  hia 
expenses,  &c.  the  title  being  defective,  &c.  185 

declarations  in  covenant  against,  481 

case  against  vendor  of  lease  and  fixtures  for  deceit  in  representing  that  the 
latter  were  his  property,  &c.  535 

plea  of  the  statute  of  frauds  to  an  action  by  the  vendor  against  the  purchaser 
of  an  estate  for  not  completing  the  purchase,  402 

plea  to  a  declaration  for  not  accepting  mining  shares  bought  by  defendant, 
that  the  contract  related  to  realty,  and  was  not  in  writing,  id. 

plea  to  a  declaration  by  the  vendor  against  the  vendee  of  an  estate  for  not  ac- 
cepting a  conveyance,  that  the  abstract  was  insufficient  and  the  title  defec- 
tive,403 

plea  to  an  action  by  the  vendee  against  the  vendor  for  not  delivering  an  ab- 
stract, &c.  that  the  defendant  discharged  him  for  so  doing,  404 

VENDOR  OF  MEDICINE. 

declaration  for  libel  on,  556. — See  Libel. 

VENUE. 

form  of  demurrer  for  omission  of,  in  declaration,  30 

VERBAL  SLANDER.— See  Libel— Slander. 

VERIFICATION. 

form  of  plea  concluding  with,  21 

of  demurrer  to  a  plea  improperly  concluding  with,  35 

VESTRY  CLERK. 

case  for  libel  on,  553. — See  Libel. 

VOTER. 

debt  on  2  Geo.  2,  c.  27,  s.  7,  for  penalty  for  bribery  of,  426 

WAGES. — See  Master  and  Servant. 
special  count  for,  149 
indebitatus  count  for,  id. 
assumpsit  for,  where  servant  discharged  before  the  time  for  which  he  was  engaged, 

150 
pleas  to  actions  for,  351 — 356 

WAGGON    OFFICE    KEEPER.— .See  Booking    Office  Keeper— Coach    Office 
Keeper. 
case  against,  for  not  forwarding,  and  for  losing  goods,  599 
eft'ect  ef  plea  of  not  guilty  by,  658 

WAREHOUSE  ROOM. 

assumpsit  for,  186. 

WARRANTIES.— SVe  Fraud, 

assumpsit  for  breach  of,  of  soundness  of  a  horse,  187 

on  a  warranty  that  goods  sold  by  sample  were  equal  to  the  sample,  1S8 

the  like,  that  manufactured  goods  were  fit  for  the  purpose  for  which  they  were 

bought,  189 
the  like,  that  lemons  sold  by  auction  were  Lisbon  lemons,  190 
on  a  warranty  of  a  horse  on  an  exchange  of  horses,  id. 

upon    the  implied   warranty  of  a  vendor   of  goods  sold  to  plaintiff,   that    the 
defendant  had  power  to  sell  them,  191 
declarations  in  case  for  fraud  upon  a  warranty,  528 — 537. — See  Fraud. 
plea,  denial  that  the  horse  was  unsound,  405 

that  the  defendant  took  back   the  horse,  and  delivered  another  to  the  plaintiff 

in  satisfaction,  id. 
other  pleas  on  ground  of  fraud. — See  Fraud. 

WASTE. —  See  Landord  and  Tenant — Rector — Reversion. 
case  by  landlord  against  tenant  for,  541 

WATECOURSES. 

Case  for  Injurij  to. 

common  count  for  obstructing  the  water  of  a  watercourse  from  flowing  to 
plaintiff's  mill,  and  causing  it  at  other  times  to  rush  with  unusual  force 
against  plaintiff's  close,  &c.  601 
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WATERCOURSES— (con^mwcrf.) 

against  tlio  occupier  of  land  in  which  there  was  the  flood  hatch  of  a  reservoir 

connected  with  a  stream,  for  i<eeping  open  the  hatch    improperly,  whereby 

plainlifl"'s  corn  mill  was  not  sufficiently  supplied  with   water,  604 
for  spoiling  the    water  of  a  stream  which   flowed  to    the   plaintiff's  bleaching 

ground, 605 
against  commissioners  of  a  level  for  stopping  up  a  drain   through    which  the 

water  from  plaintiff" 's  land  was  carried  away  tiierefrom,  607 
for  improperly  mooring  a  vessel  in  the  Thames  opposite  the  plaintiff's  wharf, 

and  thereby  impeding  the  progress  of    vessels  thereto,  G08 

Other  Forms  for  Obstructions,  Nuisances,  <^c.  to  Watercourses,  S/c 

form  for  diverting  water  from  plaintiff's  mill,  &c.  by  making  cuts  from  the 
stream,  by  widening  cuts,  by  not  keeping  the  banks  in  repair,  «&c.  610 

general  count  not  showing  mode  of  diversion  of  water  from  mill,  id. 

for  lowering  banks  and  making  a  weir,  and  thereby  impeding  current  and 
causing  it  to  flow  irregularly  to  plaintift"'s  mill,  id. 

for  suffering  a  ditch  to  be  choked  for  want  of  cleansing,  which  it  was  the  de- 
fendant's duty  to  do  as  occupier  of  an  adjoining  close,  whereby  the  water 
overflowed  plaintift''s  close,  id. 

for  stopping  a  gutter  in  defendant's  yard,  through  which  the  refuse  water  and 
and  eaves  dropping  from  piaintifl"s  house  were  carried  away,  id. 

for  injuring  plaintiff's  land  by  causing  a  water-course  to  flow  with  unusual 
force,  «fec.  id. 

for  removing  a  hatch  whereby  plaintiff  could  not  work  his  mill,  id. 

the  like  by  a  reversioner,  id. 

against  another  miller  for  an  improper  elevation  of  his  hatch  and  mill  head,  id. 

for  an  injury  to  the  plaintiff's  reversion  in  a  close  by  an  interruption  of  a  right 
to  irrigate  the  same  by  a  watercourse,  id. 

for  the  like  injury,  and  for  discharging  into  the  stream  water,  &c.  from  pits  in 
which  iron  was  deposited,  and  from  copper  works,  id. 

against  the  owner  of  a  wharf  for  placing  a  tree  in  the  Thames,  whereby  plain- 
tiff's vessel  was  injured,  id. 

for  obstructing  plaintiff  in  his  right  to  water  caftle  at  a  pond,  and  take  the 
water  for  domestic  purposes,  id. 

for  diverting  the  course  of  a  navigable  canal,  using  an  excess  of  water  for  de- 
fendant's mill,  and  leaving  open  flood-gates  whereby  plaintiff's  barges  could 
not  proceed, id. 

against  a  canal  company  for  not  managing  the  canal  according  to  an  act  of 
parliament,  id. 

for  injury  to  plaintiff",  as  a  wharfinger,  by  mooring  a  ship  opposite  to  his 
wharf,  id. 

Pleas  to  Action  on  the  Case,  for  Injury  to. 
denial  of  plaintiff's  right  to  water,  658 
another  form  denying  plaintiff"s  title,  659 

against  commissioners  of  sewers,  denial  of  plaintift''s  right  to  drainage,  id. 
that  obstruction  was   necessary  to  enable  commissioners,  «fec.  to  make  a  weir. 
&c.  660. 

WAYS. — See  Watercourses. 

common  count  for  obstruction  of,  611 
other  forms,  612,  613 

plea  denying  plaintiff's  right  to,  661  ' 

new  assignment  of  extra  viam,  &c.  to  plea  of  right  of  way,  770 
plea  of  private  right  of,  by  prescription,  774 
plea  of  right  of  way  by  grant,  780 

the  like  of  necessity'  id. 

the  like  of  public  right  of  way,  781 
replication,  denying  prescription,  779 
the  like  that  the  user  did  not  affect  the  plaintiff,  he  being  tenant  for  life,  780 

WHARFAGE. 

assumpsit  for,  192 

WHAFINGER.— See  Watercourse. 

WILFUL  TRESPASS  ACT. 

plea,  justifying  arrest,  «&c.  under,  748 

WINDOWS.— See  Ancient  Lights. 
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WITNESS. 

assumpsit  by,  for  his  expenses,  192 

case  against,  for  disobeying  a  subpoena,  613 

plea  thereto,  662 

WORKMEN. 

case  for  enticing  away,  571  '     ■ 

WORK  AND  MATERIALS. 

Assumpsit  for. 

on  an  agreement  to  pay  plaintiff  a  sum  of  money  for  taking  down  a  threshing 

machine,  and  putting  up  a  new  one  within  a  certain  time,  194 
for  discharging  the  plaintiff  from  completing  work  according  to  agreement,  195 
against  a  wheelwright  employed  to  make  a  new  cart,  for  making  and  deliver- 
ing one  of  improper  materials  and  workmanship,  196 

Plea  to  Declaration  for . 

plea  to  a  declaration  in  assumpsit  for  work  and  labor  in  composing  a  farce  for 

the  defendant,  that  it  was  an  indecent  and  libellous  production,  412 
to  action  of  debt  for,  463 

WOUNDING.— See  Trespass. 

WRIT.— Sec  Sheriff. 

commencement  of  declaration  where  plaintiff  or  defendant  died  after  issue  of,  16 
to  debt  on  bail  bond,  plea  that  there  was  no  writ  in  the  original  action,  447 

WRIT  OF  DETAINER. 

form  of  declaration  on,  6 

WRIT  OF  SUMMONS. 

form  of  declaration  after  service  of,  1 

the  like  where  one  of  several  defendanta  served  with  and  the  others  arrested,  7 


THE  END. 
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And  sold  also  bij  the  principal  Law  Booksellers  throxighout  the  United  States. 


Cliitty's  Pleadiiig^s. 

"  It  is  to  a  writer  of  our  own  clay  that  the  honor  is  due,  of  having  first  tlirown  effect- 
ual light  upon  the  science  of  Pleading  by  an  elaborate  work,  in  which  all  its  dilTerent 
rules  are  collected,  arranged  in  convenient  divisions,  and  illustrated  by  explanation  and 
example.  Tiie  work  here  mentioned  is  the  well  known  treatise  on  Pleading  by  Mr. 
Chitty,  which  no  person  competent  to  appreciate  the  difficulty  of  the  task  performed, 
can  ever  peruse  without  high  admiration  of  the  learning,  talent,  and  industry  of  the 
author." — Mr.  Serjeant  Stephai. 

— "  This  admirable  Treatise." — IVarren. 


Collyer  osi  Partnership. 

"  Of  the  four  treatises  above  montionod,  [Watson,  Montague,  Gow,  and  Collyer,] 
the  chief  are  Cow's  and  Collyer's, — the  former  published  in  1830,  the  latter  in  1633. 
*  sf  *  j^^.  CoHyrr  is,  perhaps,  upon  the  u-holc  to  he  preferred,  on  account  of  his  fuller 
statement  of  the  cases,  whereby  tJie  reader  will  be  belter  able  to  understand  and  ap- 
preciate," &c. —  Warren's  Law  Studies, — a  highly  valuable  work  recently  published. 


^  Chitty  OBI  Bill!§. 

A  new  edition  just  published,  with  English  and  American  notes  brought  down  to 
the  present  time. 

Mr.  Warren,  in  his  ".Popular  and  Practical  Introduction  to  Law  Studies,"  p.  402, 
giving  directions  to  the  student  for  selecting  a  Library,  mentions  on  Bills  of  Exchange, 
Joseph  Chitty,  Sen.,  Joseph  Chitty,  Jun.,  Gayley,  and  Roscoe,  and  then  adds,  "  The 
first  of  tliese,  and  the  edition  of  1833,  [from  which  the  last  American  edition  is  taken] 

WILL  BE  FOUND    INCOMPARABLY  THE  MOST  USEFUL    FOR    THE  PRACTITIONER." 

In  another  place  he  says — "  This  is  a  great  and  very  intricate  head  of  liaw,  [Bills  of 
Exchange,  Promissory  Notes,  &c.]  and  one  to  which  the  student's  attention  will  be 
called  almost  daily.  *  *  Mr.  Chitt)''s  Treatise,  W'hicli  is  a  very  complete  and  masterly 
one,  contains  every  thing  relating  to  the  subject  very  conveniently  arranged,  and  with 
an  excellent  Analytical  Index." 


Chitty^s  Criminal  JLaiv. 

From  the  American  Jurist  and  Late  Magazine,  for  January,  1837. 

"  The  character  and  value  of  Chitty's  Treatise  on  the  Criminal  Law  are  well  attest- 
ed by  the  fact,  that  it  has  passed  through  two  editions  in  London,  and  has  now  arrived 
at  a  third  edition  in  our  country.  Why  it  is  that  the  American  editions  outrun  in  num- 
ber the  English  we  are  unable  to  say.  They  do  not,  however,  in  either  countrv.  go 
beyond  the  merits  of  the  work,  which  we  r(igard  as  the  most  comprehensive  manual 
that  exists  on  the  subject  of  the  Criminal  Law,  and  one  of  the  most  valuable  among 
the  many  contributions  made  by  its  distinguished  author,  to  the  cause  of  jurisprudence. 
The  extensive  use  of  this  book,  and  its  well-earned  reputation,  render  any  particular 
remarks  from  us  on  its  character  entirely  superfluous.  But  the  notes  and  references  by 
Mr.  Perkins,  [the  American  Editor]  to  the  present  edition,  deserve   especial  mention. 


They  place  their  author,  among  American  annotators,  by  the  side  of  Story  and  Met- 
CALF.  *  *  *  Mr.  Perkins' notes  are  acute,  thorough,  and  learned,  and,  what  is  very  im- 
portant, appended  with  critical  accuracy  to  their  natural  places  in  the  text.  The 
student  will  always  ba^rewarded  by  the  interruption  which  they  cause,  and  the  practi- 
tioner will  find  in  them  great  facilities  in  any  research.  Reference  has  been  made  to 
nearly  two  thousand  cases,  in  addition  to  the  former  editions.  All  the  American  Re- 
ports have  been  sifted,  and  every  case,  which  bears  upon  any  part  of  the  Criminal  Law, 
correctly  cited.  We  do  not  hesitate  to  say,  that  3Ir.  Perkins'  labors  have  essentially  en- 
hanced the  value  of  Mr.  Chitty's  work." 


Barbour  and  Harrington's  American  Equity  Digest. 
Front  Chancellor  W^Qlworth, 

Saratoga  Springs,  June  14,  1836. 
The  Equity  Digest  of  Messrs.  Barbour  and  Harrington,  has  been  compiled  from  the 
books  in  my  Library,  and  embraces  all  the  American  Equity  Reports,  and  all  the  Eng- 
lish and  Irish  Equity  Reports,  subsequent  to  those  contained  in  the  American  edition 
of  Bridgman's  Digest.  I  have  had  occasion  frequently  to  refer  to  the  work  in  manu- 
script, and  have  also  examined  very  fully  the  volume  which  is  published.  I  have  no 
hesitation,  therefore,  in  recommending  it  to  the  Profession  as  a  valuable  Digest  of  Eq- 
uity Cases,  which  will  be  found  very  useful  to  those  whose  Libraries  are  furnished 
with  the  Reports,  and  indispensable  to  other  members  of  the  Profession,  who  wish  to 
become  acquainted  with  the  decisions  of  the  various  Equity  Courts  in  this  country  and 
in  England  in  a  condensed  form. 

R.  HYDE  WALWORTH. 


From  Judge  Co  wen, 

I  have  bestowed  considerable  attention  on  Mr.  Barbour's  plan  of  his  Chancery  Digest. 
It  is  the  carrying  out,  by  supplemental  Cases,  of  the  long  tried  and'  highly  approved 
Index  of  Mr.  Bridgman,  with  the  addition,  where  necessary,  of  new  heads.  I  know 
Mr.  Barbour's  means  of  research,  his  ability  and  induiHry  :  and  do  not  hesitate  to  say, 
that  the  plan  cannot  be  better  executed  than  it  has  been  by  him.  I  speak  with  the 
more  confidence,  because  I  have  used  several  of  his  heads  in  the  course  of  judicial  re- 
search, and  found  them  of  very  great  assistance.  The  book  is  essentially  necessary  to 
the  Chancery  practitioner.  Our  undigested  Chancery  Reports  are  numerous,  and  the 
publication  of  a  work  of  the  kind  has  already  been  too  long  delayed. 
^  E.  COWEN. 


Frofn  Chief  tFiisHce  lavage, 

Albany,  May  IS,  1836. 
O.  L.  Barbour,  Esq.  Dear  Sir, — Please  accept  my  thanks  for  the  first  volume  of 
your  Digest  of  Equity  Decisions.  From  the  pressure  of  official  duties,  my  examina- 
tion of  the  Digest  has  necessarily  been  rather  superficial.  It  has  been  sufficient,  how- 
ever, to  satisfy  me  of  the  great  usefulness  of  such  a  work  to  the  profession,  and  of  the 
ability  and  industry  with  which,  thus  far,  it  has  been  executed.  With  the  abundant  re- 
sources at  your  command,  it  is  but  reasonable  to  expect  a  very  perfect  work  of  its  kind. 

Very  respectfully,  your  ob't  serv't, 

JOHN  SAVAGE. 


From  Professor  Mlotfmnn, 

Baltimore,  Sept.  2, 1836. 
I  have  examined  with  some  care  the  first  volume,  now  published,  of  the  EQ,UITY 
DIGEST,  by  O.L.  Barbour,  and  E.  B.  Harrington, Esquires.  The  great  utility  of  sucii 
Digests,  when  faithfully  executed,  cannot  be  questioned — they  greatly  facilitate  re- 
search, and  to  those  engaged  in  extensive  practice,  are  almost  essential.  This  Digest 
is  analytically  arranged,  and  with  all  requisite  clearness,  in  its  cardinal  and  minor  di- 
visions, and  embraces  an  extensive  series  of  British  and  American  chancery  cases. 
Such  labor-saving  auxiliaries  are  eminently  useful  to  practitioners,  and  can  never  mis- 
lead the  inquiring  and  philosophical  student,  who  will  be  sure  to  regard  them  in  no 
other  light  than  as  faithful  and  well  arianged  indexes,  for  a  further  and  more  laborious 
research.  DAVID.  HOFFMAN. 


From  IScEijatiiin  Rand,  Enquire- 

noston,Juhj  12,  1837. 
Gentlemen, — The  Aiiierican  C'lianccry  Digest  is  a  very  useful  and  valuable  work. 
A  Digest  of  the  decisions  of  the  Courts  of  Equity  in  this  country  was  much  wanted  he- 
fore  the  appearance  of  this  work,  as  an  index  to  the  many  volumes  of  printed  Reports, 
otherwise  of  comparatively  little  use  to  the  Profession  in  practice.  I  have  examined 
the  volumes  comprising  this  Digest,  and  find  that  tlie  Cases  have  been  collected  and 
digested  with  great  care,  diligence,  and  fidelity.  B.  ILAND. 


"  Mr.  Barbour's  Digest  is  executed  on  the  plan  of  Bridgman's,  and,  we  believe,  with 
skill  and  judgment  fully  equal  to  what  is  displayed  in  that  of  the  latter.  The  general 
analysis,  and  the  minor  subdivisions,  both  seem  to  be  good.  To  the  student  and  prac- 
titioner in  Chancery,  this  book  will  be  a  valuable,  and  almost  necessary,  key  to  the 
multitudinous  decisions  in  Chancery,  which  are  scattered  throughout  upwards  of  three 
hundred  volumes  of  American  Reports,  and  especially  when  it  is  considered  that  this 
list  is  increasing  every  day.  Reporter  follows  upon  the  heels  of  Reporter — and  the 
line  seems  to  promise  "  to  stretch  out  to  the  crack  of  doom."  By  the  assistance  of  Di- 
gests, we  are  enabled  to  reduce  to  some  order  and  discipline  this  immense  army,  and  to 
use  it  for  our  purposes  when  occasion  requires.  And  Mr.  Barbour's  labors  in  this  de- 
partment, we  regard  as  highly  useful  and  important.  At  the  present  period,  when 
Chancery  has  universally  attracted  the  attention  of  the  Profession,  they  cannot  fail  to 
be  appreciated." — Jlmerican  Jurist  for  July,  1837. 


Chitty^s  Pi'ecedents, 

A  new  Work,  entitled,  "Precedents  in  Pleading  :  With  copious  Notes  on  Prac- 
tice, Pleading,  and  Evidence.  In  2  vols.  By  Joseph  Chitty,  Jr.  of  the  Middle  Tem- 
ple," author  of  Chitty  on  Contracts,  &c. — E.  D.  Ingraham,  Esq.  of  Philadelphia,  to 
whose  examination  we  have  submitted  the  work,  writes  us  as  follows  : — 

"I  have  carefully  examined  the  '  Precedents  in  Pleading,'  &.c.  which  you  left  with 
me,  and  am  satisfied  that  it  is  a  very  valuable  compilation,  and  that  the  work  on  Plead- 
ing by  the  elder  Chitty,  is  incomplete  without  it.  I  presume  that  every  practitioner 
made  acquainted  with  its  character,  would  add  the  work  to  his  Library." 

Other  competent  judges  express  similar  opinions,  and  we  anticipate  for  the  work  the 
same  favor  which  the  Profession  have  so  liberally  extended  to  Chitty's  other  works. 
The  value  of  a  work  of  this  kind  to  gentlemen  of  the  Bar  is  evidenced  by  the  extensive 
use  of  works  upon  the  same  subject,  as  the  well  known  work  of  Saunders  on  Pleading 
and  Evidence,  Archbold's  Criminal  Pleading,  with  Precedents  of  Indictments,  and  the 
Evidence  necessary  to  support  them;  also  his  work  on  Civil  Pleadin",  and  others. 
Mr.  Chitty's  new  work  has,  of  course,  the  advantage  of  being  more  modern  than  its 
predecessors,  and  thus  availing  itself  of  all  the  late  decisions  and  enactments,  and,  what 
is  quite  important,  of  the  decisions  had,  and  Precedents  in  Pleading  framed,  since  the 
adoption  of  the  New  Rules  by  the  English  Courts. 


Cr.  &  C.  ]?Icrriant  also  Publish 

THE  INTELLIGENT  READER:  "designed  as  a  Sequel  to  the  Child's  Guide."— 
12mo.  pp.  250. 

From  Hon.  Win.  B.  Calhoun,  M.  C,  and  late  Speaker  of  the  House  of  Representatives  of 

Massachusetts. 

"  I  have  examined  the  Intelligent  Reader,  published  by  G.  »&  C.  Merriam  of  Spring- 
field, with  much  satisfaction,     it  is  compiled  upon  an  obvious  and  essential  principle 

that  no  pupil  can  become  an  accomplished  reader,  until  he  has  acquired  a  complete  ?<«- 
dcrstanding  of  the  subject  of  his  lesson." 

THE  CHILD'S  GUIDE  -.  "  designed  to  aid  in  correct  Reading,  Spelling,  Defining, 
Thinking,  and  Acting." — 18mo.  pp.  180. 

"  The  title  of  this  book  points  out  the  object  which  we  think  should  be  kept  in  view 
in  forming  reading  books  for  children;  and  we  have  seldom  seen  books  so  well  adapted 
to  them.  It  describes  subjects  which  children  can  comprehend,  in  language  which  they 
can  understand, — and  can  scarcely  fail  to  interest  and  instruct,  and,  what  is  more  impor- 
tant, to  exert  a  happy  moral  influence." 

.Annals  of  Education  and  Instruction. 


From  Jllfred  D.  Foster,  Esq.,  Chairman  of  the  committee  on  Education,  at  the  last  ses- 
sion of  the  Massachusetts  Legislature. 

"  I  have  examined  with  considerable  attention  the  Easy  Primer,  Child's  Guide, 
and  Intelligent  Reader,  and  think  them  admirably  adapted  for  the  purposes  for 
which  they  are  severally  designed.  The  lessons  are  judiciously  arranged  for  the  pro- 
gressive improvement  of  the  scholar,  while  tlie  definitions  and  questions  may  give  im- 
portant aid  in  the  use  of  books.  The  moral  influence  of  all  the  pieces  is  good,  and 
not  liable  to  the  objection  of  sectarianism  from  any  quarter."     JVoi'.  22,1834. 

The  EASY  PRIMER.     Containing  Children's  First  Lessons  in  Reading  and  Spell- 
ing— 18mo.  pp.  70. 

"  After  testing  it  in  my  family,  and  the  preparatory  school  connected  with  my  semi- 
nary, I  am  free  to  say,  I  hardly  know  how  a  better  book  for  children  can  be  made." 

S.  R.  HALL. 

THE  CHILD'S  ASSISTANT  in  acquiring  Useful  and  Practical  Knowledge.— 
ISmo.  pp.  72. 

"  Wo  have  felt  the  .need,  in  our  own  family,  of  just  such  an  Assistant  as  this  little 
work." — Jtliiss.  Yeoman. 

SprinsUeUli  Oct,  1839. 
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